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APPENDIX  A 


FEDERAL  STATUTES 

Title  XXXII,  Chapter  VI,  Revised  Statutes 
(U.  S.C.A.,  Title  30) 

MINERAL  LANDS  AND  MINING  RESOURCES 

Sec.  2318.  In  all  cases  lands  valuable  for  minerals  shall  Mineral 
be  reserved  from  sale,  except  as  otherwise  expressly  directed  J^smed 
by  law. 

Sec.  2319.  All  valuable  mineral  deposits  in  lands  belong-  Mineral 
ing  to  the  United  States,  both  surveyed  and  unsurveyed,  are  }o"pur?lwse 
hereby  declared  to  be  free  and  open  to  exploration  and  pur-  ^y  citizens. 
chase,  and  the  lands  in  which  they  are  found  to  occupation 
and  purchase,  by  citizens  of  the  United  States  and  those  who 
have  declared  their  intention  to  become  such,  under  regula- 
tions prescribed  by  law,  and  according  to  the  local  customs 
or  rules  of  miners  in  the  several  mining  districts,  so  far  as 
the  same  are  applicable  and  not  inconsistent  with  the  laws  of 
the  United  States. 

Sec.  2320.     Mining  claims  upon  veins  or  lodes  of  quartz  Length  of 


mining 


upon 


or  other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  Sml 
copper,  or  other  valuable  deposits,  heretofore  located,  shall  be  JJjJ^^  "^ 
governed  as  to  length  along  the  vein  or  lode  by  the  customs, 
regulations,  and  laws  in  force  at  the  date  of  their  location. 
A  mining  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  whether  located  by  one  or  more  per- 
sons, may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode ;  but  no  location  of 
a  mining  claim  shall  be  made  until  the  discovery  of  the  vein 
or  lode  within  the  limits  of  the  claim  located.  No  claim  shall 
extend  more  than  three  hundred  feet  on  each  side  of  the  mid- 
dle of  the  vein  at  the  surface,  nor  shall  any  claim  be  limited 
by  any  mining  regulation  to  less  than  twenty-five  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel  to  each  other. 

Sec.  2321.  Proof  of  citizenship,  under  this  chapter,  may  Proof  of 
consist,  in  the  case  of  an  individual,  of  his  own  affidavit  c"izenship 
thereof;  in  the  case  of  an  association  of  persons  unincor- 
porated, of  the  affidavit  of  their  authorized  agent,  made  on 
his  own  knowledge  or  upon  information  and  belief;  and  in 
the  case  of  a  corporation  organized  under  the  laws  of  the 
United  States,  or  of  any  state  or  territory  thereof,  by  the 
filing  of  a  certified  copy  of  their  charter  or  certificate  of 
incorporation. 
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Locators'  Sec.  2322.  The  locators  of  all  mining  locations  heretofore 
p^Jjon  made  or  which  shall  hereafter  be  made,  on  any  mineral  vein, 
and  enjoy-  lode,  OF  Icdgc,  situatcd  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  so  long  as  they  com- 
ply with  the  laws  of  the  United  States,  and  with  state,  terri- 
torial, and  local  regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title,  shall  have  the 
exclusive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations;  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  in  their  course  downward  as 
to  extend  outside  the  vertical  side  lines  of  such  surface  loca- 
tions. But  their  right  of  possession  to  such  outside  parts  of 
such  veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end  lines  of  their  locations,  so  con- 
tinued in  their  own  direction  that  such  planes  will  intersect 
such  exterior  parts  of  such  veins  or  ledges.  And  nothing  in 
this  section  shall  authorize  the  locator  or  possessor  of  a  vein 
or  lode  which  extends  in  its  downward  course  beyond  the 
vertical  lines  of  his  claim  to  enter  upon  the  surface  of  a  claim 
owned  or  possessed  by  another. 
Owners  of  Sec.  2323.  Where  a  tunnel  is  run  for  the  development  of 
iSrtJrf  a  vein  or  lode,  or  for  the  discovery  of  mines,  the  owner  of 
such  tunnel  shall  have  the  right  of  possession  of  all  veins  or 
lodes  within  three  thousand  feet  from  the  face  of  such  tunnel 
on  the  line  thereof,  not  previously  known  to  exist,  discovered 
in  such  tunnel,  to  the  same  extent  as  if  discovered  from  the 
surface ;  and  locations  on  the  ,line  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same  is 
being  prosecuted  with  reasonable  diligence,  shall  be  invalid, 
but  failure  to  prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the  right  to  all 
undiscovered  veins  on  the  line  of  such  tunnel. 
Regulations  Sec.  2324.  The  miners  of  each  mining  district  may  make 
regulations  not  in  conflict  with  the  laws  of  the  United  States, 
or  with  the  laws  of  the  state  or  territory  in  which  the  district 
is  situated,  governing  the  location,  manner  of  recording, 
amount  of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  following  requirements:  The  location 
must  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.  All  records  of  mining  claims  hereafter 
made  shall  contain  the  name  or  names  of  the  locators,  the  date 
of  the  location,  and  such  a  description  of  the  claim  or  claims 
located  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim.  On  each  claim  located 
after  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
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two,  and  until  a  patent  has  been  issued  therefor,  not  less  than 
one  hundred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year.  On  all  claims  located 
prior  to  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  ten  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  by  the  tenth  day  of  June,  eighteen  hun- 
dred and  seventy-four,  and  each  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has  been 
issued  therefor;  but  where  such  claims  are  held  in  common, 
such  expenditure  may  be  made  upon  any  one  claim;  and 
upon  a  failure  to  comply  with  these  conditions  the  claim  or 
mine  upon  which  such  failure  occurred  shall  be  open  to  relo- 
cation in  the  same  manner  as  if  no  location  of  the  same  had 
ever  been  made,  provided  that  the  priginal  locators,  their  heirs, 
assigns,  or  legal  representatives,^  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location.  Upon  the 
failure  of  any  one  of  several  co-owners  to  contribute  his  pro- 
portion of  the  expenditures  required  hereby,  the  co-owners 
who  have  performed  the  labor  or  made  the  improvements  may, 
at  the  expiration  of  the  year,  give  such  delinquent  co-owner 
personal  notice  in  writing  or  notice  by  publication  in  the 
newspaper  published  nearest  the  claim  for  at  least  once  a  week 
for  ninety  days,  and  if  at  the  expiration  of  ninety  days  after 
such  notice  in  writing  or  by  publication  such  delinquent 
should  fail  or  refuse  to  contribute  his  proportion  of  the  expen- 
diture required  by  this  section  his  interest  in  the  claim  shall 
become  the  property  of  his  co-owners  who  have  made  the 
required  expenditures. 

Sec.  2325.  A  patent  for  any  land  claimed  and  located  for  J^^J^gJ^^  ^°'" 
valuable  deposits  may  be  obtained  in  the  following  manner :  lands,  how 
Any  person,  association,  or  corporation  authorized  to  locate  °^^^'"^^ 
a  claim  under  this  chapter,  having  claimed  and  located  a  piece 
of  land  for  such  purposes,  who  has,  or  have,  complied  with 
the  terms  of  this  chapter,  may  file  in  the  proper  land  office 
an  application  for  a  patent,  under  oath,  showing  such  com- 
pliance, together  with  a  plat  and  field  notes  of  the  claim  or 
claims  in  common,  made  by  or  under  the  direction  of  the 
United  States  surveyor-general,  showing  accurately  the  bound- 
aries of  the  claim  or  claims,  which  shall  be  distinctly  marked 
by  monuments  on  the  ground,  and  shall  post  a  copy  of  such 
plat,  together  with  a  notice  of  such  application  for  a  patent, 
in  a  conspicuous  place  on  the  land  embraced  in  such  plat 
previous  to  the  filing  of  the  application  for  a  patent,  and  shall 
file  an  affidavit  of  at  least  two  persons  that  such  notice  has 
been  duly  posted,  and  shall  file  a  copy  of  the  notice  in  such 
land  office,  and  shall  thereupon  be  entitled  to  a  patent  for  the 
land,  in  the  manner  following :  The  register  of  the  land  office, 

1  The  term  "legal  representatives"  is  not  necessarily  restricted  to  the 
personal  representatives  of  one  deceased,  but  it  is  sufficiently  broad  to  cover 
all  persons  who,  with  respect  to  his  property,  stand  in  his  place,  and  repre- 
sent his  interests,  whether  transferred  to  them  by  his  act,  or  by  operation  of 
law.  New  York  Mutual  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  597  ;  see  also 
Hogan  V.  Page,  2  Wall.  605  ;  United  Verde  Co.  (on  petition),  54  L.  D.  4. 
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upon  the  filing  of  such  application,  plat,  field  notes,  notices, 
and  affidavits,  shall  publish  a  notice  that  such  application  has 
been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be 
by  him  designated  as  published  nearest  to  such  claim;  and  he 
shall  also  post  such  notice  in  his  office  for  the  same  period. 
The  claimant  at  the  time  of  filing  this  application,  or  at  any 
time  thereafter,  Avithin  the  sixty  days  of  publication,  shall  file 
with  the  register  a  certificate  of  the  United  States  surveyor 
general  that  five  hundred  dollars'  worth  of  labor  has  been 
expended  or  improvements  made  upon  the  claim  by  himself  or 
grantors ;  that  the  plat  is  correct,  with  such  further  description 
by  such  reference  to  natural  objects  or  permanent  monuments 
as  shall  identify  the  claim,  and  furnish  an  accurate  description 
to  be  incorporated  in  the  patent.  At  the  expiration  of  the 
sixty  days  of  publication  the  claimant  shall  file  his  affidavit, 
showing  that  the  plat  and  notice  have  been  posted  in  a  con- 
spicuous place  on  the  claim  during  such  period  of  publication. 
If  no  adverse  claim  shall  have  beeen  filed  with  the  register  and 
the  receiver  of  the  proper  land  office  at  the  expiration  of  the 
sixty  days  of  publication,  it  shall  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent,  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  and  that  no  adverse  claim 
exists;  and  thereafter  no  objection  from  third  parties  to  the 
issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 
Adverse  ^EC.  2326.^  Where  an  adverse  claim  is  filed  during  the 
wedkMson  P^^^<^^  ^^  publication,  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  bound- 
aries, and  extent  of  such  adverse  claim,  and  all  proceedings, 
except  the  publication  of  notice  and  making  and  filing  of  the 
affidavit  thereof,  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdic- 
tion, or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the 
adverse  claimant,  within  thirty  days  after  filing  his  claim,  to 
commence  proceedings  in  a  court  of  competent  jurisdiction, 
to  determine  the  question  of  the  right  of  possession,  and  prose- 
cute the  same  with  reasonable  diligence  to  final  judgment; 
and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment  roll  with  the  register  of  the  land  office,  together 
with  the  certificate  of  the  surveyor  general  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and  shall 
pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together 
with  the  proper  fees,  whereupon  the  whole  proceedings  and  the 

1  See,  also,  act  June  7.  1910  (36  Stats.  459),  extending  the  time  in  which 
to  flle  adverse  claims  and  institute  adverse  suits  with  respect  to  mineral 
applications  In  Alaska. 
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judgment  roll  shall  be  certified  by  the  register  to  the  commis- 
sioner of  the  genera]  land  office,  and  a  patent  shall  issue 
thereon  for  the  claim,  or  such  portion  thereof  as  the  applicant 
shall  appear,  from  the  decision  of  the  court,  to  rightly  possess. 
If  it  appears  from  the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions  of  the  claim, 
each  party  may  pay  for  his  portion  of  the  claim  with  the 
proper  fees,  and  file  the  certificate  and  description  by  the 
surveyor  general,  vrhereupon  the  register  shall  certify  the 
proceedings  and  judgment  roll  to  the  commissioner  of  the 
general  land  office,  as  in  the  preceding  case,  and  patents  shall 
issue  to  the  several  parties  according  to  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  a  title  conveyed  by  a  patent  for  a  mining  claim 
to  any  person  whatever. 

Sec.  2327.     The  description  of  vein  or  lode  claims  upon  Description 
surveyed  land  shall  designate  the  location  of  the  claims  with  vJino"/iJde 
reference  to  the  lines  of  the  public  survey,  but  need  not  con-  claims 
form   therewith ;  but  where  patents  have  been   or   shall  be  ^^^^^2? 
issued  for  claims  upon  unsurveyed  lands,  the  surveyors  gen-  1904  (33 
eral,  in  extending  the  public  survey,  shall  adjust  the  same  to  ^^**"  ^*^^ 
the  boundaries  of  said  patented  claims  so  as  in  no  case  to 
interfere  with  or  change  the  true  location  of  such  claims  as 
they  are  officially  established  upon  the  ground.     Where  pat- 
ents have  issued  for  mineral  lands,  those  lands  only  shall  be  Patents  to 
segregated   and  shall  be  deemed  to  be   patented  which   are  omdaT  ^^ 
bounded  by  the  lines  actuallj^  marked,  defined,  and  established  monuments 
upon  the  ground  by  the  monuments  of  the  official  survey  upon 
which  the  patent  grant  is  based,  and  surveyors  general  in 
executing  subsequent  patent  surveys,  whether  upon  surveyed 
or  unsurveyed  lands,  shall  be  governed  accordingly.    The  said 
monuments  shall  at  all  times  constitute  the  highest  authority  Monuments 
as  to  what  land  is  patented,  and  in  case  of  any  conflict  between  5es|riJtTons 
the  said  monuments  of  such  patented  claims  and  the  descrip- 
tions of  said  claims  in  the  patents  issued  therefor  the  monu- 
ments on  the  ground  shall  govern,  and  erroneous  or  incon- 
sistent descriptions  or  calls  in  the  patent  descriptions  shall 
give  way  thereto. 

Sec.  2328.     Applications    for    patents    for    mining   claims  pending  ap- 
under  former  laws  now  pending  may  be  prosecuted  to  a  final  eiiSfng"*' 
decision  in  the  general  land  office ;  but  in  such  cases  where  rights 
adverse  rights  are  not  affected  thereby,  patents  may  issue  in 
pursuance  of  the  provisions  of  this  chapter;  and  all  patents 
for  mining  claims  upon  veins  or  lodes  heretofore  issued  shall 
convey  all  the  rights  and  privileges  conferred  by  this  chap- 
ter where  no  adverse  rights  existed  on  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two. 

Sec.  2329.     Claims  usually  called  ''placers,"  including  all  Conformity 
forms  of  deposit,  excepting  veins  of  quartz,  or  other  rock  in  ll£Z 
place,  shall  be  subject  to  entry  and  patent,  under  like  circum-  ^^^^j 
stances,  and  conditions,  and  upon  similar  proceedings,  as  are 
provided  for  vein  or  lode  claims ;  but  where  the  lands  have  been 
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previously  surveyed  b}'  the  United  States,  the  entry  in  its  exterior 
limits  shall  conform  to  the  legal  subdivisions  of  the  public  lands. 

Subdivisions      Sec.  2330.     Legal  subdivisions  of  forty  acres  may  be  sub- 
Tracts^;  divided  into  ten-acre  tracts ;  and  two  or  more  persons,  or  asso- 
1I?piace'r  ^i^^ious   of   pcrsous,   having   contiguous   claims   of   any   size, 
locations  although  such  claims  may  be  less  than  ten  acres  each,  may 
make  joint  entry  thereof;  but  no  location  of  a  placer  claim, 
made  after  the  ninth  day  of  July,   eighteen  hundred   and 
seventy,  shall  exceed  one  hundred  and  sixty  acres  for  any  one 
person  or  association  of  persons,  which  location  shall  conform 
to  the  United  States  surveys;  and  nothing  in  this  section  con- 
tained shall  defeat  or  impair  any  bona  fide  preemption  or  home- 
stead claim  upon  agricultural  lands,   or   authorize   the  sale 
of  the  improvements  of  any  bona  fide  settler  to  any  purchaser. 

ronformity      gEC.  2331.     Where  placer  claims  are  upon  surveyed  lands, 
claims  to  and  conform  to  legal  subdivisions,  no  further  survey  or  plat 
liiSatTon  ^^^^1  ^^  required,  and  all  placer  mining  claims  located  after 
of  claims  the  tenth  day  of  May,  eighteen  hundred  and  seventy- two,  shall 
conform  as  near  as  practicable  with  the  United  States  system 
of  public  land  surveys,  and  the  rectangular  subdivisions  of 
such  surveys,  and  no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant;  but  where  placer 
claims  can  not  be  conformed  to  legal  subdivisions,  survey  and 
plat  shall  be  made  as  on  unsurveyed  lands ;  and  where  by  the 
segregation  of  mineral  lands  in  any  legal  subdivision  a  quan- 
tity of  agricultural  land  less  than  forty  acres  remains,  such 
fractional  portion  of  agricultural  land  may  be  entered  by  any 
party  qualified  by  law,  for  homestead  or  preemption  purposes, 
wiiatevi-      Sec.  2332.     Where   such   person   or   association,   they   and 

iw^SoS!  their  grantors,  have  held  and  worked  their  claims  for  a  period 

**tabns?a  ^Q^^l  ^^  t^^  tii^^  prescribed  by  the  statute  of  limitations  for 
rigiittoa  mining  claims  of  the  state  or  territory  where  the  same  may  be 
^^"*  situated,  evidence  of  such  possession  and  working  of  the  claims 
for  such  period  shall  be  sufficient  to  establish  a  right  to  a 
patent  thereto  under  this  chapter,  in  the  absence  of  any 
adverse  claim ;  but  nothing  in  this  chapter  shall  be  deemed  to 
impair  any  lien  which  may  have  attached  in  any  way  what- 
ever to  any  mining  claim  or  property  thereto  attached  prior 
to  the  issuance  of  a  patent. 

Proceedings      Sec.  2333.     Where   the   same   person,    association,    or   cor- 
^iSSr  poration  is  in  possession  of  a  placer  claim,  and  also  a  vein  or 

cuim,  etc.  ]q^q  included  within  the  boundaries  thereof,  application  shall 
be  made  for  a  patent  for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode,  and  in  such  case  a  patent 
shall  issue  for  the  placer  claim,  subject  to  the  provisions  of 
this  chapter,  including  such  vein  or  lode,  upon  the  payment 
of  five  dollars  per  acre  for  such  vein  or  lode  claim  and  twenty- 
five  feet  of  surface  on  each  side  thereof.  The  remainder  of 
the  placer  claim  or  any  placer  claim  not  embracing  any  vein 
or  lode  claim  shall  be  paid  for  at  the  rate  of  two  dollars  and 
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fifty  cents  per  acre,  together  with  all  costs  of  proceedings; 
and  where  a  vein  or  lode,  such  as  is  described  in  section 
twenty-three  hundred  and  twenty,  is  known  to  exist  within  the 
boundaries  of  a  placer  claim,  in  application  for  a  patent  for 
such  placer  claim  which  does  not  include  an  application  for 
the  vein  or  lode  claim  shall  be  construed  as  a  conclusive  dec- 
laration that  the  claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim;  but  where  the  existence 
of  a  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for 
the  placer  claim  shall  convey  all  valuable  mineral  and  other 
deposits  within  the  boundaries  thereof. 

Sec.  2334.  The  surveyor  general  of  the  United  States  may  surveyor 
appoint  in  each  land  district  containing  mineral  lands  a&  apSnt  sur- 
many  competent  surveyors  as  shall  apply  for  appointment  to  ^Jning"' 
survey  mining  claims.  The  expenses  of  the  survey  of  vein  or  claims,  etc. 
lode  claims,  and  the  survey  and  subdivision  of  placer  claims 
into  smaller  quantities  than  one  hundred  and  sixty  acres, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid 
by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the 
same  at  the  most  reasonable  rates,  and  they  shall  also  be  at 
liberty  to  employ  any  United  States  deputy  surveyor  to  make 
the  survey.  The  commissioner  of  the  general  land  office  shall 
also  have  power  to  establish  the  maximum  charges  for  surveys 
and  publication  of  notices  under  this  chapter;  and,  in  case  of 
excessive  charges  for  publication,  he  may  designate  any  news- 
paper published  in  a  land  district  where  mines  are  situated 
for  the  publication  of  mining  notices  in  such  district^  and  fix 
the  rates  to  be  charged  b^^  such  paper;  and,  to  the  end  that 
the  commissioner  may  be  fully  informed  on  the  subject,  each 
applicant  shall  file  with  the  register  a  sworn  statement  of  all 
charges  and  fees  paid  by  such  applicant  for  publication  and 
surveys,  together  with  all  fees  and  money  paid  the  register 
and  the  receiver  of  the  land  office,  which  statement  shall  be 
transmitted,  with  the  other  papers  in  the  case,  to  the  com- 
missioner of  the  general  land  office. 

Sec.  2335.  All  affidavits  required  to  be  made  under  this  Jf^^*^°J 
chapter  may  be  verified  before  any  officer  authorized  to  admin-  etc. 
ister  oaths  within  the  land  district  where  the  claims  may  be 
situated,  and  all  testimony  and  proofs  may  be  taken  before 
any  such  officer,  and,  when  duly  certified  by  the  officer  taking 
the  same,  shall  have  the  same  force  and  effect  as  if  taken 
before  the  register  and  receiver  of  the  land  office.  In  cases  of 
contest  as  to  the  mineral  or  agricultural  character  of  the  land, 
the  testimony  and  proofs  may  be  taken  as  herein  provided  on 
personal  notice  of  at  least  ten  days  to  the  opposing  party; 
or  if  such  party  can  not  be  found,  then  by  publication  of  at 
least  once  a  week  for  thirty  days  in  a  newspaper,  to  be  desig- 
nated by  the  register  of  the  land  office  as  published  nearest  to 
the  location  of  such  land ;  and  the  register  shall  require  proof 
that  such  notice  has  been  given. 
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Wiere  veins      Sec.  2336.     Where  two  or  more  veins  intersect  or  cross  each 
intersect,  ^y^^iev,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
space  of  intersection ;  but  the  subsequent  location  shall  have 
the  ri<rht  of  way  through  the  space  of  intersection  for  the  pur- 
poses of  the  convenient  working  of  the  mine.    And  where  two  or 
more  veins  unite,  the  oldest  or  prior  location  shall  take  the  vein 
below"  the  point  of  union,  including  all  the  space  of  intersection. 
Patents  for      Sec.  2337.     Where  nonmineral  land  not  contiguous  to  the 
"lands.ltc.  vciu  or  lodc  is  used  or  occupied  by  the  proprietor  of  such  vein 
or  lode  for  mining  or  milling  purposes,  such  nonadjacent  sur- 
Miii  sites  face  ground  may  be  embraced  and  included  in  an  application 
for  a  patent  for  such  vein  or  lode,  and  the  same  may  be  pat- 
ented therewith,  subject  to  the  same  preliminary  requirements 
as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes; 
but  no  location  hereafter  made  for  such  nonadjacent  land  shall 
exceed  five  acres,  and  pajnnent  for  the  same  must  be  made  at 
the  same  rate  as  fixed  by  this  chapter  for  the  superficies  of  the 
lode.     The  owner  of  a  quartz  mill  or  reduction  works,  not 
owning  a  mine  in  connection  therewith,  may  also  receive  a 
patent  for  his  mill  site,  as  provided  in  this  section, 
whatcondi-      Sec.  2338.     As  a  condition  of  sale,  in  the  absence  of  neces- 
may"be  mde  ^^ry  legislation  by  congress,  the  local  legislature  of  any  state 
le  Siat*rt  ^^  territory  may  provide  rules  for  working  mines,  involving 
easements,    drainage,    and    other    necessary    means    to    their 
complete   development;   and   those   conditions  shall  be   fully 
expressed  in  the  patent. 
Vested      Sec.  2339.     Whenever  by  priority  of  possession,  rights  to 
use  of  water  the  usc  of  watcr  for  mining,  agricultural,  manufacturing,  or 
'2tc";^S  other  purposes,  have  vested  and  accrued,  and  the  same  are 
of  way  for  rccognizcd  and  acknowledged  by  the  local  customs,  laws,  and 
'^"*    the  decisions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected  in  the  same; 
and  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified  is  acknowledged  and 
confirmed;  but  whenever  any  person,  in  the  construction  of 
any  ditch  or  canal,  injuries  or  damages  the  possession  of  any 
settler  on  the  public  domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  party  injured  for  such  injury 
or  damage. 
Pat«nu,      Sec.  2340.     All  patents  granted,  or  preemption  or  home- 
^IShMM-  steads  allowed,  shall  be  subject  to  any  vested  and  accrued 
'****5rt  to  ^v^ter  rights,  or  rights  to  ditches  and  reservoirs  used  in  con- 
tested and  nection  with  such  water  rights,  as  may  have  been  acquired 
*^mSur  under  or  recognized  by  the  preceding  section, 
righu      ^^Q   2341.     Wherever,    upon    the    lands    heretofore    desig- 
Mioerri  nated  as  mineral  lands,  which  have  been  excluded  from  survey 
whiAno  and  sale,  there  have  been  homesteads  made  by  citizens  of  the 
mtoMMtra  U^^^ted  States,  or  persons  who  have  declared  their  intention 
to    become    citizens,    which    homesteads    have    been    made, 
**  improved,  and  used  for  agricultural  purposes,  and  upon  which 
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there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or 
copper  discovered,  and  which  are  properly  agricultural  lands, 
the  settlers  or  owners  of  such  homesteads  shall  have  a  right 
of  preemption  thereto,  and  shall  be  entitled  to  purchase  the 
same  at  the  price  of  one  dollar  and  twenty -five  cents  per  acre, 
and  in  quantity  not  to  exceed  one  hundred  and  sixty  acres; 
or  they  may  avail  themselves  of  the  provisions  of  chapter  five 
of  this  title,  relating  to  *  *  Homesteads. ' ' 

Sec.  2342.     Upon  the  survey  of  the  lands  described  in  the  Mineral 
preceding  section,  the  secretary  of  the  interior  may  designate  JJt*partL 
and  set  apart  such  portions  of  the  same  as  are  clearly  agri-  agrkuiturai 
cultural   lands,   which   lands   shall   thereafter   be   subject   to 
preemption  and  sale  as  other  public  lands,  and  be  subject  to 
all  the  laws  and  regulations  applicable  to  the  same. 

Sec.  2343.     The  president  is  authorized  to  establish  addi-  f^Jd  d?1*' 
tional  land   districts,   and  to   appoint  the  necessary  officers  tricts  and 
under  existing  laws,  wherever  he  may  deem  the  same  neces-  lowl7ot 
sary  for  the  public  convenience  in  executing  the  provisions  ^g^/'^f ^' 
of  this  chapter.  provide 

Sec.  2344.     Nothing  contained  in  this  chapter  shall  be  con-  provisions  of 
strued  to  impair,  in  any  way,  rights  or  interests  in  mining  nofto^f.^"^ 
property  acquired  under  existing  laws ;  nor  to  affect  the  pro-  feet  certain 
visions  of  the  act  entitled  ' '  An  act  granting  to  A.  Sutro  the  ^  ^ 
right  of  way  and  other  privileges  to  aid  in  the  construction 
of  a  draining  and  exploring  tunnel  to  the  Comstock  lode,  in 
the  State  of  Nevada,"  approved  July  twenty-five,  eighteen 
hundred  and  sixty-six. 

Sec.  2345.     The  provisions  of  the  preceding  sections  of  this  Mineral 
chapter  shall  not  apply  to  the  mineral  lands  situated  in  the  certaii" 
States   of   Michigan,   Wisconsin,    and   Minnesota,   which   are  exceptej, 
declared  free  and  open  to  exploration  and  purchase,  according 
to  legal  subdivisions,  in  like  manner  as  before  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two.     And  any  bona 
fide  entries  of  such  lands  within  the  states  named  since  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  may  be 
patented  without  reference  to  any  of  the  foregoing  provisions 
of  this  chapter.     Such  lands  shall  be  offered  for  public  sale 
in  the  same  manner,  at  the  same  minimum  price,  and  under 
the  same  rights  of  preemption  as  other  public  lands. 

Sec.  2346.     No  act  passed  at  the  first  session  of  the  Thirty-  Grantor 
eighth  Congress,  granting  lands  to  states  or  corporations  to  states  or 
aid  in  the  construction  of  roads  or  for  other  purposes,  or  to  noJ^ofn-""'* 
extend  the  time  of  grants  made  prior  to  the  thirtieth  day  of  ciude  min- 
January,   eighteen  hundred  and  sixty -five,   shall  be  so  con-  *^*  "^  ^ 
strued  as  to  embrace  mineral  lands,  which  in  all  cases  are 
reserved  exclusively  to  the  United   States,  unless  otherwise 
specially  provided  in  the  act  or  acts  making  the  grant. 

ACTIONS  FOR  POSSESSION 

No  possessory  action  between  persons,  in  any  court  of  the 
United  States,  for  the  recovery  of  any  mining  title,  or  for 
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damages  to  any  such  title,  shall  be  affected  by  the  fact  that 
the  paramount  title  to  the  land  in  which  such  mines  lie  is 
in  the  United  States  but  such  case  shall  be  adjudged  by  the  law 
of  possession. 

Revised  Statutes  §  910,  28  U.  S.  C.  A.  §  690.  Construed  in 
Meydenbauer  v.  Stevens,  78  Fed.  793 ;  Livermore  v.  Beal,  18 
Cal.  A.  (2d),  535,  64  Pac.  (2d)  987;  South  End  Co.  v.  Tinney, 
22  Nev.  19,  dissenting  opinion  p.  69 ;  see  also  Harris  v.  Kellogg, 
117  Cal.  499,  49  Pac.  708. 

ACTS  OF  CONGRESS  PASSED  SUBSEQUENT  TO  THE 
REVISED  STATUTES 

AN  ACT  To  amend  section  two  thousand  three  hundred  and  twenty-four 
of  the  Revised  Statutes,  relating  to  the  development  of  the  mining 
resources  of  the  United  States. 

Money      That  scction  two  thousand  three  hundred  and  twenty-four 

*^^Tfunnd  of  the  Revised  Statutes  be,  and  the  same  is  hereby,  amended 

a^eScS  '^^  *^^^  where  a  person  or  company  has  or  may  run  a  tunnel 

on  the  lode  f  or  the  purpose  of  developing  a  lode  or  lodes,  owned  by  said 

person  or  company,  the  money  so  expended  in  said  tunnel 

shall  be  taken  and  considered  as  expended  on  said  lode  or  lodes, 

whether  located  prior  to  or  since  the  passage  of  said  act ;  and 

such  person  or  company  shall  not  be  required  to  perforin  work 

on  the  surface  of  said  lode  or  lodes  in  order  to  hold  the  same 

as  required  by  said  act.     (18  Stats.  315.) 

AN  ACT  To  exclude  the  States  of  Missouri  and  Kansas  from  the  provisions 
of  the  act  of  Congress  entitled  "An  act  to  promote  the  development  of 
the  mining  resources  of  the  United  States,"  approved  May  tenth,  eighteen 
hundred  and  seventy-two. 

Missouri  and      Tliat  within  the  States  of  Missouri  and  Kansas  deposits  of 
rSdfrom  ^o^^'   ^^'0"'  ^^^^'  ^^  Other  mineral  be,  and  they  are  hereby, 
tiR- opera-  excludcd  from  the  operation  of  the  act  entitled  **An  act  to 
'"mhierai  proRiote  the  development  of  the  minin?  resources  of  the  United 
^^^  States,"  approved  May  tenth,  eigliieeu  hundred  and  seventy- 
two,  and  al]  lands  in  said  states  shall  be  subject  to  disposal  as 
agricultural  lands.     (19  Stats.  52.) 

AN  ACT  Authorizing  the  citizens  of  Colorado,  Nevada,  and  the  Territories 
to  fell  and  remove  timber  on  the  public  domain  for  mining  and  domestic 
purposes. 

(ifiwnsof      Tliat  all  citizens  of  the  United  States  and  other  persons,  bona 
xm'rand  ^'^^^^  residents  of  the  State  of  Colorado,  or  Nevada,  or  either  of 
iheierri-  the   Territories   of   New   Mexico,    Arizona,    T'j;)]i.    Wyoming, 
»ufhorLd  Dakota,  Idaho,  or  Montana,  and  all  other  inincial  districts  of 
tZ!>xl\lm-  ^^'^  United  States,  shall  be,  and  are  hereby,  authorized  and 
iK-ronthe  permitted  to  fell  and  remove,  for  building,  agricultural,  min- 
'"mainfor  iJ^-P*  ^^  othcr  domestic  purposes,  any  timber  or  other  trees 
'"*mrJt1c  t-^i'^^^*"!?  or  being  on  the  public  lands,  said  lands  being  mineral, 
iiurposM  and  not  subject  to  entry  under  existing  laws  of  the  United 
States,  except  for  mineral  entry,  in  either  of  said  states,  terri- 
tories, or  districts  of  which  such  citizens  or  persons  may  be 
at  the  time  bona  fide  residents,   subject  to  such  rules  and 
regulations  as  the  secretary  of  the  interior  may  prescribe  for 
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the  protection  of  the  timber  and  of  the  undergrowth  growing 
upon  such  lands,  and  for  other  purposes;  provided,  the  pro- 
visions of  this  act  shall  not  extend  to  railroad  corporations. 

Sec.  2.  That  it  shall  be  the  duty  of  the  register  and  the 
receiver  of  any  local  land  office  in  whose  district  any  mineral 
land  may  be  situated  to  ascertain  from  time  to  time  whether 
any  timber  is  being  cut  or  used  upon  any  such  lands,  except 
for  the  purposes  authorized  by  this  act,  within  the  respective 
land  districts;  and,  if  so,  they  shall  immediately  notify  the 
commissioner  of  the  general  land  office  of  that  fact;  and  all 
necessary  expenses  incurred  in  making  such  proper  examina- 
tion shall  be  paid  and  allowed  such  register  and  receiver  in 
making  up  their  next  quarterlj^  accounts. 

8ec.  3.  Any  person  or  persons  who  shall  violate  the  pro- 
visions of  this  act,  or  any  rules  and  regulations  in  pursuance 
thereof  made  by  the  secretary  of  the  interior,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
in  an.y  sum  not  exceeding  five  hundred  dollars,  and  to  which 
may  be  added  imprisonment  for  any  term  not  exceeding  six 
months.     (20  Stats.  88.) 

AN  ACT  To  amend  section  twenty-three  hundred  and  twenty-six  of  the 
Revised  Statutes  relating  to  suits  at  law  affecting  the  title  of  mining 
claims. 

That  if,  in  any  action  brought  pursuant  to  section  twenty-  inaction 
three  hundred  and  twenty-six  of  the  Revised  Statutes,  title  tltXt 
to  the  ground  in  controversy  shall  not  be  established, by  either  jn^jjjjf**^ 
party,  the  jury  shall  so  find,  and  judgment  shall  be  entered  party 
according   to  the   verdict.     In   such  case   costs  shall  not  be 
allowed  to  either  party,  and  the  claimant  shall  not  proceed  in 
the  land  office  or  be  entitled  to  a  patent  for  the  ground  in 
controversy  until  he  shall  have  perfected  his  title.     (21  Stats. 
505.) 

AN  ACT  To  amend  sections  twenty-three  hundred  and  twenty-four  and 
twenty-three  hundred  and  twenty-five  of  the  Revised  Statutes  of  the 
United  States  concerning  mineral  lands. 

That  section  twenty- three  hundred  and  twenty-five  of  the  Application 
Revised  Statutes  of  the  United  States  be  amended  by  adding  mlyl^"^ 
thereto   the    following    words:    ^^ Provided,    that    where    the '"*,*^ '^y  . 

1    '  «  .  .  -,  /.  -i-iiT  authorized 

claimant  for  a  patent  is  not  a  resident  of  or  withm  the  land  agent 
district  wherein  the  vein,  lode,  ledge,  or  deposit  sought  to  be 
patented  is  located,  the  application  for  patent  and  the  affidavits 
required  to  be  made  in  this  section  by  the  claimant  for  such 
patent  may  be  made  by  his,  her,  or  its  authorized  agent,  where 
said  agent  is  conversant  with  the  facts  sought  to  be  established 
by  said  affidavits;  and  provided,  that  this  section  shall  apply 
to  all  applications  now  pending  for  patents  to  mineral  lands. ' ' 
(21  Stats.  61.) 

AN  ACT  To  repeal  the  timber-culture  laws,  and  for  other  purposes. 

Sec.  16.  That  town-site  entries  may  be  made  by  incor- ^^^^  ^j^^ 
porated  towns  and  cities  on  the  mineral  lands  of  the  United  on  mineral 
States,-  but  no  title  shall  be  acquired  by  such  towns  or  cities  thorize! 
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to  an}^  vein  of  gold,  silver,  cinnabar,  copper,  or  lead,  or  to 
any  valid  mining  claim  or  possession  held  under  existing  law. 
When  mineral  veins  are  possessed  within  the  limits  of  an 
incorporated  town  or  city,  and  such  possession  is  recognized 
by  local  authority  or  by  the  laws  of  the  United  States,  the 
title  to  town  lots  shall  be  subject  to  such  recognized  possession 
and  the  necessary  use  thereof,  and  when  entry  has  been  made 
or  patent  issued  for  such  town  sites  to  such  incorporated  town 
or  city,  the  possessor  of  such  mineral  vein  may  enter  and 
receive  patent  for  such  mineral  vein,  and  the  surface  ground 
appertaining  thereto;  provided,  that  no  entry  shall  be  made 
by  such  mineral-vein  claimant  for  surface  ground  where  the 
owner  or  occupier  of  the  surface  ground  shall  have  had  pos- 
session of  the  same  before  the  inception  of  the  title  of  the 
mineral -vein  applicant.  (26  Stats.  1095.) 
Lands  en-  Sec.  17.  That  rcscrvoir  sites  located  or  selected  and  to  be 
tTe^mrnmi  locatcd  and  selected  under  the  provisions  of  *'An  act  making 
^'^^luiVl'n  ^'^PP^'opi'iations  for  sundry  civil  expenses  of  the  government 
lestriction  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
^°ac?es  ("i.irhty-nine,  and  for  other  purposes,''  and  amendments  thereto, 
shall  be  restricted  to  and  shall  contain  only  so  much  land  as 
is  actually  necessary  for  the  construction  and  maintenance  of 
reservoirs,  excluding  so  far  as  practicable  lands  occupied  by 
actual  settlers  at  the  date  of  the  location  of  said  reservoirs, 
and  that  the  provisions  of  **An  act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-one,  and 
for  other  purposes,"  which  reads  as  follows,  viZ:  *'No  person 
who  shall  after  the  passage  of  this  act  enter  upon  any  of  the 
piiblic  lands  with  a  view  to  occupation,  entry,  or  settlement 
under  any  of  the  land  laws  shall  be  permitted  to  acquire  title 
to  more  than  three  hundred  and  twenty  acres  in  the  aggregate 
under  all  said  laws,"  shall  be  construed  to  include  in  the 
maximum  amount  of  lands  the  title  to  which  is  permitted  to 
be  acquired  by  one  person  only  agricultural  lands  and  not 
include  lands  entered  or  sought  to  be  entered  under  mineral 
land  laws. 

AN  ACT  To  authorize  the  entry  of  lands  chiefly  valuable  for  building  stone 
under  the  placer  mining  laws. 

^ntry  of      ^^y  pcrson  authorized  to  enter  lands  under  the  mining 

valuable  for  laws  of  the  United  States  may  enter  lands  that  are  chiefly 

sion!!'undl?  valuable  for  building  stone  under  the  provisions  of  the  law  in 

thepueer  relation  to  placer  mining  claims.     Lands  reserved  for  the  bene- 

"""*  ^  fit  of  the  public  schools  or  donated  to  any  States  shall  not  be 

subject  to  entry  under  this  section.     Nothing  contained  in 

this  section  shall  be  construed  to  repeal  section  471  of  title  16 

relating  to  the  establishment  of  national  forests  (27  Stats.  348; 

30  U.  S.  C.  A.  §  161). 
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AN  ACT  Extending:  the  mining  laws  to  saline  lands. 

That  all  unoccupied  public  lands  in  the  United  States  con-  Mining  uws 
taining  salt  springs,  or  deposits  of  salt  in-  any  form,  and  chiefly  gjHne*'^n!k 
valuable  therefor,  are  hereby  declared  to  be  subject  to  location 
and  purchase  under  the  provisions  of  the  law  relating  to 
placer-mining  claims;  provided,  that  the  same  person  shall 
not  locate  or  enter  more  than  one  claim  hereunder.  (31  Stats. 
745.) 

AN  ACT  To  provide  for  stock-raising  homesteads,  and  for  other  purposes. 

Sec.  9.     That  all  entries  made  and  patents  issued  under  coaund 
the  provisions  of  this  act  shall  be  subject  to  and  contain  a  JJS'i 
reservation  to  the  United  States  of  all  the  coal  and  other  min-  ""eserved 
erals  in  the  lands  so  entered  and  patented,  together  with  the 
right  to  prospect  for,  mine,  and  remove  the  same.     The  coal 
and  other  mineral  depasits  in  such  lands  shall  be  subject  to  Disposal 
disposal  by  the  United  States  in  accordance  with  the  pro-  Sgili^'"" 
visions  of  the  coal  and  mineral  land  laws  in  force  at  the  time 
of  such  disposal.     Any  person  qualified  to  locate  and  enter  the  Locating 
coal  or  other  mineral  deposits,  or  having  the  right  to  mine  JJospecting 
and  remove  the  same  under  the  laws  of  the  United  States,  shall  ""o^^*^ 
have  the  right  at  all  times  to  enter  upon  the  lands  entered  or 
patented,  as  provided  by  this  act,  for  the  purpose  of  prospect- 
ing for  coal  or  other  mineral  therein,  provided  he  shall  not 
injure,  damage,  or  destroy  the  permanent  improvements  of 
the  entryman  or  patentee,  and  shall  be  liable  to  and  shall 
compensate  the  entryman  or  patentee  for  all  damages  to  the 
crops  on  such  lands  by  reason  of  such  prospecting.     Any  per- 
son who  has  acquired  from  the  United  States  the  coal  or  other 
mineral  deposits  in  any  such  land,  or  the  right  to  mine  and 
remove  the  same,  may  reenter  and  occupy  so  much  of  the  surface  en- 
surface  thereof  as  may  be  required  for  all  purposes  reasonably  mining 
incident  to  the  mining  or  removal  of  the  coal  or  other  min-  [;"'mut^d 
erals,  first  upon  securing  the  written  consent  or  waiver  of  the  conditions 
homestead  entryman  or  patentee ;  second,  upon  payment  of 
the  damages  to  cro{)s  or  other  tangible  improvements  to  the 
owner  thereof,  where  agreement  may  be  had  as  to  the  amount 
thereof ;  or,  third,  in  lieu  of  either  of  the  foregoing  provisions, 
upon  the  execution  of  a  good  and  sufficient  bond  or  under- 
taking to  the  United  States  for  the  use  and  benefit  of  the 
entryman  or  owner  of  the  land,  to  secure  the  payment  of  such 
damages  to  the  crops  or  tangible  improvements  of  the  entry- 
man  or  owner,  as  may  be  determined  and  fixed  in  an  action 
brought  upon  the  bond  or  undertaking  in  a  court  of  competent 
jurisdiction  against  the  principal  and  sureties  thereon,  such 
bond  or  undertaking  to  be  in  form  and  in  accordance  with 
rules  and  regulations  prescribed  by  the  secretary  of  the  inte- 
rior and  to  be  filed  with  and  approved  by  the  register  and 
receiver  of  the  local  land  office  of  the  district  wherein  the  land 
is  situate,  subject  to  appeal  to  the  commissioner  of  the  gen- 
eral land  office ;  provided,  that  all  patents  issued  for  the  coal  Proviso 


634  APPENDIX FEDERAL  STATUTES 

Mining  pat-  01*  other  mineral  deposits  herein  reserved  shall  contain  appro- 
^"tograS  priate  notation  declaring  them  to  be  subject  to  the  provisions 
rights,  etc.  ^f  ^j^jg  ^g^.  ^j^j^  reference  to  the  disposition,  occupancy,  and 

use  of  the  land  as  p'ermitted  to  an  entryman  under  this  act. 

(Act  December  19,  1916,  39  Stats.  862.) 

AN  ACT  Changing  the  period  for  doing  annual  assessment  work  on 
unpatented  mineral  claims  from  the  calendar  year  to  the  fiscal  year 
beginning  July  1  each  year. 

That  section  2  of  **  An  act  to  amend  sections  2324  and  2325 
of  the  Revised  Statutes  of  the  United  States  concerning  min- 
eral lands,"  approved  January  22,  1880,  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 
amnging      ''Sec.  2.     That  section  2324  of  the  Revised  Statutes  of  the 
'"^Tn^niai  ^^nitcd  States  be  amended  by  adding  the  following  words : 
assessment  'Provided,  that  the  period  within  which  the  work  required  to 
be  done  annually  on  all  unpatented  mineral  claims  located 
since  May  10,  1872,  including  such  claims  in  the  Territory  of 
Alaska,  shall  commence  at  12  o'clock  meridian  on  the  first 
day  of  July  succeeding  the  date  of  location  of  such  claim ; 
provided,  further,  that  on  all  such  valid  existing  claims  the 
annual  period  ending  December  31,  1921,  shall  continue  to 
12  o'clock  meridian  July  1,  1922.'  "     Approved  August  24, 
1921  (42  Stats.  186.) 

Leasing      A  svnopsis   of   the   act   of   February   25,    1920,    commonlv 
^•^  called  the  ''Leasing  Act,"  44  U.  S.  Code,  Part  I,  p.  964,  §  181, 
fully  annotated,  may  be  found  in  Report  XX  of  State  Mineral- 
ogist, p.  218. 

AN  ACT  Providing  a  civil  government  for  Alaska. 

Mining  laws  Sec.  8.  That  the  said  district  of  Alaska  is  hereby  created  a 
"\o"thJ  land  district,  and  a  United  States  land  office  for  said  district 
*"^  a'SsS  ^•'^  hereby  located  at  Sitka.  The  commissioner  provided  for 
by  this  act  to  reside  at  Sitka  shall  be  an  ex  officio  register  of  said 
land  office,  and  the  clerk  provided  for  by  this  act  shall  be 
ex  officio  receiver  of  public  moneys,  and  the  marshal  provided 
for  by  this  act  shall  be  ex  officio  surveyor  general  of  said  dis- 
trict and  the  laws  of  the  TTnited  States  relating  to  mining 
claims,  and  the  rights  incident  thereto  shall,  from  and  after 
the  passage  of  this  act,  be  in  full  force  and  effect  in  said 
district,  under  the  administration  thereof  herein  provided  for, 
subject  to  such  regulations  as  may  be  made  by  the  Secretary 
of  the  Interior,  approved  bv  the  President ;  Provided,  That 
the  Indians  or  other  persons  in  said  district  shall  not  be  dis- 
turbed in  the  possession  of  any  lands  actually  in  their  use  or 
occupation  or  now  claimed  by  them,  but  the  terms  under  which 
such  persons  may  acquire  title  to  such  lands  is  reserved  for 
future  legislation  by  Congress:  And  provided  further,  That 
parties  who  have  located  mines  or  mineral  privileges  therein 
under  the  laws  of  the  United  States  applicable  to  the  public 
domain,  or  who  have  occupied  and  improved  or  exercised  acts 
of  ownership  over  such  claims,  shall  not  \w  disturbed  therein. 
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but  shall  be  allowed  to  perfect  their  title  to  such  claims  by 
payment  as  aforesaid:  And  provided  also,  That  the  land  not 
exceeding  six  hundred  and  forty  acres  at  any  station  now 
occupied  as  missionary  stations  among  the  Indian  tribes  in  said 
section,  with  the  improvements  thereon  erected  by  or  for  such 
societies,  shall  be  continued  in  the  occupancy  of  the  several 
religious  societies  to  which  said  missionary  stations  respectively 
belong  until  action  by  Congress.  But  nothing  contained  in 
this  act  shall  be  construed  to  put  in  force  in  said  district  the 
general  land  laws  of  the  United  States.     (23  Stats.  24.) 

AN  ACT  To  modify  and  amend  the  mining  laws  in  their  application  to  the 
Territory  of  Alaska,  and  for  other  purposes. 

Tliat  no  association  placer-mining  claim  shall  hereafter  be  Alaska 
located  in  Alaska  in  excess  of  forty  acres,  and  on  every  placer-  Association 
mining  claim  hereafter  located  in  Alaska,  and  until  a  patent  ing  claims 
has  been  issued  therefor,  not  less  than  one  hundred  dollars'  "'"'^^'^ 
worth  of  labor  shall  be  performed  or  improvements  made  dur-  requfreT" 
ing  each  year,  including  the  year  of  location,  for  each  and 
every  twenty  acres  or  excess  fraction  thereof. 

Sec.  2.     That  no  person  shall  hereafter  locate  any  placer- Location  by 
mining  claim  in  Alaska  as  attorney  for  another  unless  he  is  attorneys 
duly  authorized  thereto  by  a  power  of  attorney  in  writing, 
duly  acknowledged  and  recorded  in  any  recorder's  office  in 
the  judicial  division  where  the  location  is  made.     Any  person  Restriction 
so  authorized  may  locate  placer-mining  claims  for  not  more 
than  two  individuals  or  one  association  under  such  power  of 
attorney,  but  no  such  ^gent  or  attorney  shall  be  authorized  or 
permitted  to  locate  m.ore  than  two  placer-mining  clainis  for  any 
one  principal  or  association  during  any  calendar  month,  and 
no  placer-mining  claims  shall  hereafter  be  located  in  Alaska 
expept  under  the  limitations  of  this  act. 

Sec.  3.     That   no   person  shall  hereafter  locate,   cause  or  Number  of 
procure  to  be  located,  for  himself  more  than  two  placer-mining  Sid"^ 
claims  in  any  calendar  month:  Provided,  That  one  or  both  of  proviso 
such  locations  may  be  included  in  an  association  claim.  ownership 

Sec.  4.     That  no  placer-mining  claim  hereafter  located  in  Area  of 
Alaska  shall  be  patented  which  shall  contain  a  greater  area  "^'^""^ 
than  is  fixed  by  law,  nor  which  is  longer  than  three  times  its 
greatest  width. 

Sec.  5.     That    any   placer-mining   claim    attempted   to   be  Effect  of 
located  in  violation  of  this  act  shall  be  null  and  void,  and  the  "o^a"""^ 
whole  area  thereof  may  be  located  by  any  qualified  locator  as 
if  no  such  prior  attempt  had  been   made.      (37   Stats.   242, 
243.) 

AN  ACT  Extending:  the  homestead  laws  and^  providing  for  rights  of  way 
for  railroads  in  the  district  of  Alaska,  and  for  other  purposes. 

Sec.  13.     That    natiA^e-born    citizens    of   the   Dominion    of  ^^^^^^^ 
Canada  shall  be  accorded  in  said  district  of  Alaska  the  same  Alaska  to 
mining  rights  and  privileges  accorded  to  citizens  of  the  United  SVins^™ 
States  in  British  Columbia  and  the  Northwest  Territory  by  J[^^«^.^^ 
the  laws  of  the  Dominion  of  Canada  or  the  local  laws,  rules  of  Canada 
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and  regulations;  but  no  greater  rights  shall  be  thus  accorded 
than  citizens  of  the  United  States,  or  persons  who  have  declared 
their  intention  to  become  such,  may  enjoy  in  said  district  of 
Alaska ;  and  the  Secretary  of  the  Interior  shall  from  time  to 
time  promulgate  and  enforce  rules  and  regulations  to  carry 
this  provision  into  effect.     (30  Stats.  415.) 

AN  ACT  To  amend  the  laws  governing  labor  or  improvements  upon  mining 
claims  in  Alaska. 

Annual  im-      That  during  each  year  and  until  patent  has  been  issued 
provement^s.  ^j^^j.^foj.^  ^t  Icast  ouc  hundred  dollars'  worth  of  labor  shall  be 
"'''"mining  P^^^o^"'^^^  0^  improvements  made  on,  or  for  the  benefit  or  devel- 
ciaims  opmcut  of,  in  accordance  with  existing  law,  each  mining  claim 
in  the  district  of  Alaska  heretofore  or  hereafter  located.    And 
the  locator  or  owner  of  such  claim  or  some  other  person  having 
Filing  knowledge  of  the  facts  may  also  make  and  file  with  the  said 
affidavits  recorder  of  the  district  in  which  the  claims  shall  be  situate 
an  affidavit  showing  the  performance  of  labor  or  making  of 
improvements  to  the  amount  of  one  hundred  dollars  as  afore- 
contents  Said  and  specify  the  character  and  extent  of  such  work.     Such 
affidavit  shall  set  forth  the  following:  First,  the  name  or  num- 
ber of  the  mining  claims  and   where  situated;   second,   the 
number  of  days'  work  done  and  the  character  and  value  of 
the    improvements    placed    thereon;    third,    the    date    of    the 
perform.ance   of   such   labor   and    of   making    improvements; 
fourth,  at  whose  instance  the  work  was  done  or  the  improve- 
ments made;   fifth,   the   actual   amount   paid   for  work   and 
improvement,  and  by  whom  paid  when  the  same  was  not  done 
Prima  facie  by  the  owucr.     Such  affidavit  shall  be  prima  facie  evidence  of 
pelfoman^e  the  performance  of  such  work  or  making  of  such  improve- 
"^"rtc"  "^^"ts,  but  if  such  affidavits  be  not  filed  within  the  time  fixed 
by  this  act  the  burden  of  proof  shall  be  upon  the  claimant  to 
establish  the  performance  of  such  annual  work  and  improve- 
Forfeiture  mcnts.    And  upon  failure  of  the  locator  or  owner  of  any  such 
claim  to  comply  with  the  provisions  of  this  act,  as  to  per- 
formance of  work  and  improvements,  such  claim  shall  become 
forfeited  and  open  to  location  by  others  as  if  no  location  of 
be-  the  same  had  ever  been  made.    The  affidavits  required  hereby 


'"afflSSi^  ^^^y  ^6  made  before  any  officer  authorized  to  administer  oaths, 

nwy  h€  and  the  provisions  of  sections  fifty-three  hundred  and  ninety- 

(R.  s.,8?rs.  two  and  fifty-three  hundred  and  ninety-three  of  the  Revised 

'"^^^p.'msj  Statutes  are  hereby  extended  to  such  affidavits.    Said  affidavits 

Time  of  shall  be  filed  not  later  than  ninety  days  after  the  close  of  the 

fliing  yf,.^y  jj^  which  such  work  is  performed. 

Fee  Sec.  2.  That  the  recorders  for  the  several  divisions  or  dis- 
tricts of  Alaska  shall  collect  the  sum  of  one  dollar  and  fifty 
cents  as  a  fee  for  the  filing,  recording,  and  indexing  said 
annual  proofs  of  work  and  improvements  for  each  claim  so 
recorded.    (35  Stats.  1243.) 
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AN  ACT  Extending  the  time  in  which  to  file  adverse  claims  and  institute 
adverse  suits  against  mineral  entries  in  the  District  of  Alaska. 

That  in  the  District  of  Alaska  adverse  claims  authorized  and  Time 
provided  for  in  sections  twenty -three  hundred  and  twenty-five  for  miJg 
and    twenty-three    hundred    and    twenty -six,    United    States  JJiJfe'S 
Revised  Statutes,  may  be  filed  at  any  time  during  the  sixty  claims,  etc.. 
days'  period  of  publication  or  within  eight  months  thereafter,  (r.  s.. 
and  the  adverse  suits  authorized  and  provided  for  in  section  fS.^pp^.'' 
twenty-three  hundred  and  twenty -six,  United  States  Revised  426. 427) 
Statutes,  may  be  instituted  at  any  time  within  sixty  days  after 
the  filing  of  said  claims  in  the  local  land  office.    (36  Stats.  459.) 


For  act  to  supplement  the  mining  laws  of  the  United  States  Alaskan 
in  their  application  to  the  Territory  of  Alaska ;  providing  for  ^^ISuTn 
the  location  and  possession  of  mining  claims  in  Alaska  and 
repealing  all  acts  and  parts  of  acts  in  conflict  therewith  to  the 
extent  of  such  conflicts  see  Sess.  Laws  of  Alaska,  1913,  p.  283. 


For  a  collection  of  miscellaneous  territorial  legislation  see 
3  Lindley,  Mines,  pp.  2432,  2433. 
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RULES  OF  PRACTICE 
(Before  the  U.  S.  Land  Department) 

[Approved  December  9,  1910 ;  effective  February  1,  1911 ;  reprint  September  1, 
1926,  with  amendments.] 

51  L.  D.  547 


PROCEEDINGS  BEFORE  REGISTERS 
INITIATION  OF  CONTESTS 

Rule  1.  Contests  may  be  initiated  by  any  person  seeking  to 
acquire  title  to,  or  claiming  an  interest  in,  the  land  involved,  against  a 
party  to  any  entry,  filing,  or  other  claim  under  laws  of  congress  relating 
to  the  public  lands,  because  of  priority  of  claim,  or  for  any  sufficient 
cause  affecting  the  legality  or  validity 'of  the  claim,  not  shown  by  the 
records  of  the  land  department. 

Any  protest  or  application  to  contest  filed  by  any  other  person  shall 
be  forthwith  referred  to  the  division  inspector,  who  will  promptly 
investigate  the  same  and  recommend  appropriate  action. 

APPLICATION  TO  CONTEST 

Rule  2.  Any  person  desiring  to  institute  a  contest  must  file,  in 
duplicate,  with  the  register,  application  in  that  behalf,  together  with 
statement  under  oath  containing : 

(a)  Name  and  residence  of  each  party  adversely  interested,  includ- 
ing the  age  of  each  heir  of  any  decreased  entryman. 

(h)  Description  and  character  of  the  land  involved. 

(c)  Reference,  so  far  as  known  to  the  applicant,  to  any  proceedings 
pending  for  the  acquisition  of  title  to  or  the  use  of  such  lands. 

{dj  Statement,  in  ordinary  and  concise  language,  of  the  facts  con- 
stituting the  grounds  of  contest. 

(c)  Statement  of  the  law  under  which  applicant  intends  to  acquire 
title  and  facts  showing  that  he  is  qualified  to  do  so. 

(/)  That  the  proceeding  is  not  collusive  or  speculative,  but  is  insti- 
tuted and  will  be  diligently  pursued  in  good  faith. 

(g)  Application  that  affiant  be  allowed  to  prove  said  allegations 
and  that  the  entry,  filing,  or  other  claim  be  canceled. 

(h)  Address  to  which  papers  shall  be  sent  for  service  on  such 
applicant. 

Rule  3.*  The  statements  in  the  application  must  be  corroborated 
by  the  affidavit  of  at  least  one  witness  having  such  personal  knowledge 
of  the  facts  in  relation  to  the  contested  entry  as,  if  proven,  would 
render  it  subject  to  cancellation,  and  these  facts  must  be  set  forth  in 
his  affidavit. 

Rule  4.  The  register  may  allow  any  application  to  contest  without 
reference  thereof  to  the  commissioner ;  but  he  must  immediately  forward 

1  Amended  Sept.  23,  1916. 


SERVICE   OF    CONTEST    NOTICE  639 

copy  thereof  to  the  Commissioner  of  the  General  Land  Office,  who  will 
promptly  cause  proper  notations  to  be  made  upon  the  records,  and  no 
patent  or  other  evidence  of  title  shall  issue  until  and  unless  the  case  is 
closed  in  favor  of  the  contestee. 

CONTEST  NOTICE 

Rule  5.  The  register  shall  act  promptly  upon  all  applications  to 
contest,  and  upon  the  allowance  of  any  such  application  shall  issue 
notice,  directed  to  the  persons  adversely  interested,  containing : 

(a)  The  names  of  the  parties,  description  of  the  land  involved,  and 
identification,  by  appropriate  reference,  of  the  proceeding  against 
which  the  contest  is  directed. 

(h)  Notice  that  unless  the  adverse  party  appears  and  answers  the 
allegation  of  said  contest  within  30  days  after  service  of  notice  the  alle- 
gations of  the  contest  will  be  taken  as  confessed. 

(For  contents  of  notice  when  publication  is  ordered,  see  Rule  9.) 

SERVICE  OF  NOTICE 

Rule  6.  Notice  of  contest  may  be  served  on  the  adverse  party  per- 
sonally or  by  publication. 

Rule  7.  Personal  service  of  notice  of  contest  may  be  made  by  any 
person  over  the  age  of  18  years,  or  by  registered  mail ;  when  served  by 
registered  mail,  proof  thereof  must  be  accompanied  by  post  office 
registry  return  receipt,  showing  personal  delivery  to  the  party  to  whom 
the  same  is  directed;  when  service  is  made  personally,  proof  thereof 
shall  be  by  written  acknowledgment  of  the  person  served,  or  by  affida- 
vit of  the  person  serving  the  same,  showing  personal  delivery  of  the 
party  served ;  except  when  service  is  made  by  publication,  copy  of  the 
affidavit  of  contest  must  be  served  with  such  notice. 

When  the  contest  is  against  the  heirs  of  a  deceased  entryman,  the 
notice  shall  be  served  on  each  heir.^  If.  the  heirs  of  the  entryman  are 
nonresident  or  unknown,  notice  may  be  served  upon  them  by  publica- 
tion as  hereinafter  provided.  If  the  person  to  be  personally  served  is 
an  infant  under  14  years  of  age  or  a  person  who  has  been  legally 
adjudged  of  unsound  mind,  service  of  notice  shall  be  made  by  delivering 
a  copy  of  the  notice  to  the  statutory  guardian  or  committee  of  such 
infant  or  person  of  unsound  mind,  if  there  be  one;  if  there  be  none, 
then  by  delivering  a  copy  of  the  notice  to  the  person  having  the  infant 
or  person  of  unsound  mind  in  charge. 

Rule  8.^  Unless  notice  of  contest  is  personally  served  within  30 
days  after  issuance  of  such  notice  and  proof  thereof  made  not  later 
than  30  days  after  such  service,  or  if  service  by  publication  is  ordered, 
unless  publication  is  commenced  within  20  days  after  such  order  and 
proof  of  service  of  notice  by  publication  is  made  not  later  than  20  days 
after  the  fourth  publication,  as  specified  in  Rule  10,  the  contest  shall 
abate ;  provided,  that  if  the  defendant  makes  answer  without  question- 
ing the  service  or  the  proof  of  service  of  said  notice,  the  contest  will 
proceed  without  further  requirement  in  those  particulars.* 

'Amended  July  13,  1921. 

'Amended  Nov.  15,  1912,  and  Jan.  6,  1925. 

*  Construed  in  54  L.  D.  232. 
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SERVING  NOTICE  BY  PUBLICATION 

Rule  9.  Notice  of  contest  may  be  given  by  publication  only  when 
it  appears,  by  afiRdavit  by  or  on  behalf  of  the  contestant,  filed  within 
30  days  after  the  allowance  erf  application  to  contest  and  within  10 
days  after  its  execution,  that  the  adverse  party  can  not  be  found,  after 
due  diligence  and  inquiry,  made  for  the  purpose  of  obtaining  service 
of  notice  of  contest  within  15  days  prior  to  the  presentation  of  such 
affidavit,  of  the  postmaster  at  the  place  of  address  of  such  adverse  party 
appearing  on  the  records  of  the  land  office  and  of  the  postmaster  near- 
est the  land  in  controversy  and  also  of  named  persons  residing  in  the 
vicinity  of  the  land. 

Such  affidavit  must  state  the  last  address  of  the  adverse  party  as 
ascertained  by  the  person  executing  the  same. 

The  published  notice  of  contest  must  give  the  names  of  the  parties 
thereto,  description  of  the  land  involved,  identification  by  appropriate 
reference  of  the  proceeding  against  which  the  contest  is  directed,  the 
substance  of  the  charges  contained  in  the  affidavit  of  contest,  and  a 
statement  that  upon  failure  to  answer  within  20  days  after  the  com- 
pletion of  publication  of  such  notice  the  allegations  of  said  affidavit  of 
contest  will  be  taken  as  confessed. 

The  affidavit  of  contest  need  not  be  published. 

There  shall  be  published  with  the  notice  a  statement  of  the  dates  of 
publication. 

Rule  10.^  Service  of  notice  by  publication  shall  be  made  by  pub- 
lishing notice  at  least  once  a  week  for  four  successive  weeks  in  some 
newspaper  published  in  the  county  wherein  the  land  in  contest  lies; 
and  if  no  newspaper  be  printed  in  such  county,  then  in  a  newspaper 
printed  in  the  county  nearest  to  such  land. 

Copy  of  the  notice  as  published,  together  with  copy  of  the  affidavit 
of  contest,  shall  be  sent  notice  by  the  contestant  within  10  days  after  the 
first  publication  of  such  notice  by  registered  mail  directed  to  the  party 
for  service  upon  whom  such  publication  is  being  made  at  the  last  address 
of  such  party  as  shown  by  the  records  of  the  land  office  and  also  at  the 
address  named  in  the  affidavit  for  publication,  and  also  at  the  post 
office  nearest  the  land. 

Copy  of  the  notice  as  published  shall  be  posted  in  the  office  of  the 
register  and  also  in  a  conspicuous  place  upon  the  land  involved,  such 
posting  to  be  made  within  10  days  after  the  first  publication  of  notice 
as  hereinabove  provided. 

Rule  11.®  Proof  of  publication  of  notice  shall  be  by  copy  of  the 
notice  as  published  attached  to  and  made  a  part  of  the  affidavit  of  the 
publisher  or  foreman  of  the  newspaper  publishing  the  same,  showing 
the  publication  thereof  in  accordance  with  these  rules. 

Proof  of  posting  shall  be  by  affidavit  of  the  person  who  posted 
notice  on  the  land,  and  the  certificate  of  the  register  as  to  posting  in  the 
district  land  office. 

Proof  of  the  mailing  of  notice  shall  be  by  affidavit  of  the  person  who 
mailed  the  notice,  attached  to  the  postmaster's  receipt  for  the  letter  or 
(if  delivered)  the  registry  return  receipt. 

TAmended  March  7,  1911. 
9  Amended  January  6,  1925. 
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DEFECTIVE  SERVICE  OF  NOTICE 

Rule  12.  No  contest  proceeding?  shall  abate  because  of  any  defect 
in  the  manner  of  service  of  notice  in  any  case  where  copy  of  the  notice 
or  affidavit  of  contest  is  shown  to  have  been  received  by  the  person  to 
be  served ;  but  in  such  case  the  time  to  answer  may  be  extended  in  the 
discretion  of  the  register.^ 

I  ANSWER  BY  CONTESTEE 

Rule  13.  Within  30  days  after  personal  service  of  notice  and  affi- 
davit of  contest  as  above  provided,  or,  if  service  is  made  by  publication, 
within  20  days  after  the  fourth  publication,  as  prescribed  by  these 
rules,  the  party  served  must  file  with  the  register  answer,  under  oath, 
specifically  meeting  and  responding  to  the  allegations  of  the  contest, 
together  with  proof  of  service  of  a  copy  thereof  upon  the  contestant  by 
delivery  of  such  copy  at  the  address  designated  in  the  application  to 
contest,  or  personally  in  the  manner  provided  for  the  personal  service 
of  notice  of  contest. 

Such  answer  shall  contain  or  be  accompanied  by  the  address  at 
w^hich  all  notices  or  other  papers  shall  be  sent  for  service  upon  the  party 
answering. 

FAILURE  TO  ANSWER 

Rule  14.^  Upon  failure  to  serve  and  file  answer  as  herein  pro- 
vided, the  allegations  of  the  contest  will  be  taken  as  confessed,  and  the 
register  will  forthwith  forward  the  case,  with  recommendation  thereon, 
to  the  general  land  office,  and  notify  the  parties  by  ordinary  mail  of  the 
action  taken. 

DATE  AND  NOTICE  OF  TRIAL 

Rule  15.  Upon  the  filing  of  answer  and  proof  of  service  thereof 
the  register  will  forthwith  fix  a  time  and  place  for  taking  testimony, 
and  notify  all  parties  thereof  by  registered-letter  mail  not  less  than 
20  days  in  advance  of  the  date  fixed. 

PLACE  OF  SERVICE  OF  PAPERS 

Rule  16.  Proof  of  delivery  of  papers  required  to  be  served  upon 
the  contestant  at  the  place  designated  under  clause  ^'h^'  of  Rule  2  in 
the  application  to  contest,  and  upon  any  adverse  party  at  the  place 
designated  in  the  answer,  or  at  such  other  place  as  may  be  designated 
in  writing  by  the  person  to  be  served,  shall  be  sufficient  for  all  pur- 
poses; and  where  notice  of  contest  has  been  given  by  registered  mail, 
and  the  registry-return  receipt  shows  the  same  to  have  been  received 
by  the  adverse  party,  proof  of  delivery  at  the  address  at  which  such 
notice  was  so  received  shall,  in  the  absence  of  other  direction  by  such 
adverse  party,  be  sufficient. 

Where  a  party  has  appeared  and  is  represented  by  counsel,  service 
of  papers  upon  such  counsel  shall  be  sufficient. 

CONTINUANCE 

Rule  17.  Hearing  may  be  postponed  because  of  absence  of  a  mate- 
rial witness  when  the  party  applying  for  continuance  makes  affidavit, 

7  Construed  in  54  L.  D.  230. 

8  Amended  April  17,  1926. 
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and  it  appears  to  the  satisfaction  of  the  officer  presiding  at  such  hear- 
ing that — 

(a)  The  matter  to  which  such  witness  would  testify,  if  present,  is 
material. 

(6)  That  proper  diligence  has  been  exercised  to  procure  his  attend- 
ance, and  that  his  absence  is  without  procurement  or  consent  of  the 
party  on  whose  behalf  continuance  is  sought. 

(c)  That  afifiant  believes  the  attendance  of  said  witness  can  be  had 
at  the  time  to  w^hich  continuance  is  sought. 

(d)  That  the  continuance  is  not  sought  for  mere  purposes  of  delay. 
Rule  18.     One  continuance  only  shall  be  allowed  to  either  party  on 

account  of  absence  of  witnesses,  unless  the  party  applying  for  further 
continuance  shall,  at  the  same  time,  apply  for  order  to  take  the  testi- 
mony of  the  alleged  absent  witness  by  deposition. 

Rule  19.  No  continuance  shall  be  granted  if  the  opposite  party 
shall  admit  that  the  witness  on  account  of  whose  absence  continuance  is 
desired  would,  if  present,  testify  as  stated  in  the  application  for  con- 
tinuance. 

Continuances  will  be  granted  on  behalf  of  the  United  States  when 
the  public  interest  requires  the  same,  without  affidavit  on  the  part  of 
the  government. 

DEPOSITIONS  AND  INTERROGATORIES 

Rule  20.  Testimony  may  be  taken  by  deposition  when  it  appears 
by  affidavit  that — 

(a)  The  witness  resides  more  than  50  miles,  b}^  the  usual  traveled 
route,  from  the  place  of  trial. 

{!))  The  witness  resides  without,  or  is  about  to  leave,  the  state  or 
territory,  or  is  absent  therefrom. 

(c)  From  any  cause  it  is  apprehended  that  the  witness  may  be 
unable  to,  or  will  refuse  to,  attend  the  hearing,  in  which  case  the  depo- 
sition will  be  used  only  in  the  event  personal  attendance  of  the  witness 
can  not  be  obtained. 

Rule  21.  The  party  desiring  to  take  deposition  must  serve  upon 
the  adverse  party  and  file  with  the  register  affidavit  setting  forth  the 
name  and  address  of  the  witness  and  one  or  more  of  the  above-named 
grounds  for  taking  such  deposition,  and  that  the  testimony  sought  is 
material ;  which  affidavit  must  be  accompanied  by  proposed  interroga- 
tories to  be  propounded  to  the  witness. 

Rule  22.  The  adverse  party  will,  within  10  days  after  service  of 
affidavit  and  interrogatories,  as  provided  in  the  preceding  rule,  serve 
and  file  cross-interrogatories. 

Rule  23.  After  the  expiration  of  10  days  from  the  service  of  affi- 
davit for  the  taking  of  deposition  and  direct  interrogatories,  commis- 
sion to  take  the  deposition  shall  be  issued  by  the  register  directed  to 
any  officer  authorized  to  administer  oaths  within  the  county  where  such 
deposition  is  to  be  taken,  which  commission  shall  be  accompanied  by  a 
copy  of  all  interrogatories  filed. 

Ten  days'  notice  of  the  time  and  place  of  taking  such  deposition 
shall  be  given  by  the  party  in  whose  behalf  such  deposition  is  to  be 
taken,  to  the  adverse  party. 
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Rule  24.  The  officer  before  whom  such  deposition  is  taken  shall 
cause  each  interropfatory  to  be  written  out,  and  the  answer  thereto 
inserted  immediately  thereafter,  and  said  deposition,  when  completed, 
shall  be  read  over  to  the  witness  and  by  him  subscribed  and  sworn  to 
in  the  usual  manner  before  the  witness  is  discharged,  and  said  officer 
will  thereupon  attach  his  certificate  to  said  deposition,  stating  that  the 
same  was  subscribed  and  sworn  to  at  the  time  and  place  therein  men- 
tioned. 

Rule  25.  The  deposition,  when  completed  and  certified  as  afore- 
said, together  with  the  commission  and  interrogatories,  must  be  inclosed 
in  a  sealed  package,  indorsed  with  the  title  of  the  proceeding  in  which 
the  same  is  taken,  and  returned  by  mail  or  express  to  the  register,  who 
will  indorse  thereon  the  date  of  reception  thereof,  and  the  time  of  open- 
ing said  deposition. 

Rule  26.  If  the  officer  designated  to  take  the  deposition  has  no 
official  seal,  certificate  of  his  official  character  under  seal  must  accom- 
pany the  return  of  the  deposition. 

Rule  27.  Deposition  may,  by  stipulation  filed  with  the  register, 
be  taken  before  any  officer  authorized  to  administer  oaths,  and  either 
by  oral  examination  or  upon  written  interrogatories. 

Rule  28.  Testimony  may,  by  order  of  the  register  and  after  such 
notice  as  he  may  direct,  be  taken  by  deposition  before  a  United  States 
commissioner,  or  other  officer  authorized  to  administer  oaths  near  the 
land  in  controversy,  at  a  time  and  place  to  be  designated  in  a  notice 
of  such  taking  of  testimony.  The  officer  before  whom  such  testimony  is 
taken  will,  at  the  completion  of  the  taking  thereof,  cause  the  same  to 
be  certified  to,  sealed,  and  transmitted  to  the  register  in  the  like  manner 
as  is  provided  with  reference  to  depositions. 

Rule  29.  No  charge  will  be  made  by  the  register  for  examining 
testimony  taken  by  deposition. 

Rule  30.  Officers  designated  to  take  testimony  will  be  allowed  to 
charge  such  fees  as  are  chargeable  for  similar  services  in  the  local 
courts,  the  same  to  be  taxed  in  the  same  manner  as  costs  are  taxed  by 
registers. 

Rule  31.  When  the  officer  designated  to  take  deposition  can  not 
act  at  the  time  fixed  for  taking  the  same,  such  deposition  may  be  taken 
at  the  same  time  and  place  before  anj^  other  qualified  officer  designated 
for  that  purpose  by  the  officer  named  in  the  commission  or  by  agree- 
ment of  the  parties. 

Rule  32.  No  order  for  the  taking  of  testimony  shall  be  issued 
until  after  the  expiration  of  time  allow^ed  for  the  filing  of  answer. 

TRIALS 

Rule  33.  The  register  and  other  officers  taking  testimony  may 
exclude  from  the  trial  all  witnesses  except  the  one  testifying  and  the 
parties  to  the  proceeding. 

Rule  34,  The  register  will  be  careful  to  reach,  if  possible,  the 
exact  condition  and  status  of  the  land  involved  in  any  contest,  and  will 
ascertain  all  the  facts  having  any  bearing  upon  the  rights  of  parties 
in  interest;  to  this  end  said  officer  should,  whenever  necessary,  per- 
sonally interrogate  and  direct  the  examination  of  a  witness. 
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Rule  35.  In  preemption  eases  the  register  will  particularly  ascer- 
tain the  nature,  extent,  and  value  of  allefred  improvements;  by  whom 
made,  and  when;  the  true  date  of  the  settlement  of  persons  claiming; 
the  steps  taken  to  mark  and  secure  the  claim ;  and  the  exact  status  of 
the  land  at  that  date  as  shown  upon  the  records  of  his  office. 

Rule  36.  In  like  manner,  under  the  homestead  and  other  laws,  the 
conditions  affecting  the  inception  of  the  alleged  right,  as  well  as  the 
subsequent  acts  of  the  respective  claimants,  must  be  fully  and  spe- 
cifically examined. 

Rule  37.  Due  opportunity  will  be  allowed  opposing  claimants  to 
cross-examine  witnesses. 

Rule  38.  Objections  to  evidence  will  be  duly  noted,  but  not  ruled 
upon,  by  the  register,  and  such  objections  will  be  considered  by  the 
commissioner.  Officers  before  whom  testimony  is  taken  will  summarily 
stop  examination  which  is  obviously  irrelevant. 

Rule  39.  At  the  time  set  for  hearing,  or  at  any  time  to  which  the 
trial  may  be  continued,  the  testimony  of  all  the  witnesses  present  shall 
be  taken  and  reduced  to  writing. 

When  testimony  is  taken  in  shorthand  the  stenographic  notes  must 
be  transcribed,  and  the  transcription  subscribed  by  the  witness  and 
attested  by  the  officer  before  whom  the  testimony  was  taken ;  provided, 
however,  that  when  the  parties  shall,  by  stipulation,  filed  with  the  rec- 
ord, so  agree,  or  when  the  defendant  has  failed  to  appear,  or  fails  to 
participate  in  the  trial,  and  the  contestant  shall  in  writing  so  request, 
such  subscription  may  be  dispensed  with. 

The  transcript  of  testimony  shall,  in  all  cases,  be  accompanied  by 
certificate  of  the  officer  or  officers  before  whom  the  same  was  taken, 
showing  that  each  witness  was  duly  sworn  before  testifying,  and,  by 
affidavit  of  the  stenographer  who  took  the  testimony,  that  the  transcrip- 
tion thereof  is  correct. 

Rule  40.  If  a  defendant  demurs  to  the  sufficiency  of  the  evidence, 
the  register  will  forthwith  rule  thereon.  If  such  demurrer  is  over- 
ruled, and  the  defendant  elects  to  introduce  no  evidence,  no  further 
opportunity  will  be  afforded  him  to  submit  proofs. 

When  testimony  is  taken,  before  an  officer  other  than  the  register, 
demurrer  to  the  evidence  will  be  received  and  noted,  but  no  ruling 
made  thereon,  and  the  taking  of  evidence  on  behalf  of  the  defendant 
will  be  proceeded  with;  the  register  will  rule  upon  such  demurrer 
when  the  record  is  submitted  for  his  consideration. 

If  said  demurrer  is  sustained,  the  register  will  not  be  required  to 
examine  the  defendant's  testimony.  If,  however,  the  demurrer  be 
overruled,  all  the  evidence  will  be  considered  and  decision  rendered 
thereon. 

Upon  the  completion  of  the  evidence  in  a  contest  proceeding,  the 
register  will  render  a  report  and  opinion  thereon  making  full  and 
specific  reference  to  the  posting  and  annotations  upon  the  records. 

Rule  41.  The  register  will,  in  writing,  notify  the  parties  to  any 
proceeding  of  the  conclusion  therein,  and  that  15  days  will  be  allowed 
from  the  receipt  of  such  notice  to  move  for  new  trial  upon  the  ground 
of  newly  discovered  evidence,  and  that  if  no  motion  for  new  trial  is 
made,  30  days  will  be  allowed  from  the  receipt  of  such  notice  within 
which  to  appeal  to  the  commissioner. 
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NEW  TRIAL 


Rule  42.  The  decision  of  the  register  will  be  vacated  and  new 
trial  granted  only  upon  the  ground  of  newly  discovered  evidence,  in 
accordance  with  the  practice  applicable  to  new  trials  in  courts  of  jus- 
tice ;  provided,  however,  that  no  such  application  shall  be  granted  except 
upon  showing  that  the  substantial  rights  of  the  applicant  have  been 
injuriously  affected. 

No  appeal  will  be  allowed  from  an  order  granting  new  trial,  but  the 
register  will  proceed  at  the  earliest  practicable  time  to  retry  the  case, 
and  will,  so  far  as  possible,  use  the  testimony  theretofore  taken  without 
reexamination  of  same  witnesses,  confining  the  taking  of  testimony  to 
the  newl}'  discovered  evidence. 

Rule  43.  Notice  of  motion  for  new  trial,  setting  forth  the  grounds 
thereof,  and  accompanied  by  copies  of  all  papers  not  alread}^  on  file 
to  be  used  in  support  of  such  motion,  shall  be  served  upon  the  adverse 
party,  and,  together  with  proof  of  service,  filed  with  the  register  not 
more  than  15  days  after  notice  of  decision;  the  adverse  party  shall, 
within  10  days  after  suchv  notice,  serve  and  file  affidavits  or  other  papers 
to  be  used  by  him  in  opposition  to  such  motion. 

Rule  44.  IMotions  for  new  trial  Avill  not  be  considered  or  decided 
in  the  first  instance  by  the  commissioner  or  the  Secretary  of  the  Inte- 
rior, or  othorv/ise  than  on  review  of  the  decision  thereof  by  the  register. 

Rule  45.  If  motion  for  new  trial  is  not  made,  or  if  made  and  not 
allowed,  the  register  w^ill,  at  the  expiration  of  the  time  for  appeal, 
promptlj^  forward  the  same,  with  the  testimony  and  all  papers  in  the 
case,  to  the  commissioner,  with  letter  of  transmittal,  describing  the  case 
by  its  title,  nature  of  the  contest,  and  the  land  involved. 

The  register  will  not.  after  forwarding  of  decision,  as  above  pro- 
vided, take  further  action  in  the  case  unless  so  instructed  by  the  com- 
missioner. 

FINAL  PROOF  PENDING  CONTEST 

Rule  46.'^  The  pendency  of  a  contest  will  excuse  the  submission  of 
final  proof  on  the  entry  involved  until  a  reasonable  time  after  the  dis- 
position of  the  proceedings,  but  final  or  commutation  proof  may  be 
submitted  at  any  stage  thereof.  The  payment  of  the  final  commissions 
or  purchase  money,  as  the  case  may  be.  should  be  deferred  until  the  case 
is  closed,  when,  if  tlie  contest  is  di.smissed  and  the  proof  is  found  satis- 
factory, claimant  will  be  allowed  30  days  from  notice  within  which  to 
pay  all  sums  due  and  furnish  a  nonalienation  affidavit,  upon  receipt  of 
Avhicli  the  })roper  form  of  final  certificate  will  issue. 

In  such  cases  the  fee  for  reducing  the  proof  testimony  to  writing 
must  be  paid  at  the  time  the  proof  is  submitted. 

The  final  proof  should  ])e  retained  in  the  district  land  office  until  the 
record  in  the  contest  case  is  forwarded  to  the  general  land  office,  but 
will  not  be  considered  in  determining  the  merits  of  the  contest,  though 
it  may  be  used  for  the  purpose  of  cross-examination  during  the  trial. 

In  such  cases  the  party  making  the  proof  will  at  the  time  of  sub- 
mitting the  same  be  required  to  pay  the  fees  for  reducing  the  testimony 
to  writing. 


»  Amended  May  16,  191G. 
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APPEALS  TO  COMMISSIONER 

Rule  47.  No  appeal  from  the  action  or  decision  of  the  register 
will  be  considered  unless  notice  thereof  is  served  and  filed  in  the  district 
land  oflfice  in  the  manner  and  within  the  time  specified  in  these  rules. 

Rule  48.  Notice  of  appeal  from  the  decision  of  the  register  shall 
be  served  and  filed  with  such  register  within  30  days  after  receipt  of 
notice  of  decision;  provided,  however,  that  when  motion  for  new  trial 
is  presented  and  denied,  notice  of  such  appeal  shall  be  served  within 
15  days  after  receipt  of  notice  of  the  denial  of  said  motion. 

Rule  49.  No  person  who  has  failed  to  answer  the  contest  affidavit, 
or,  having  answered,  has  failed  to  appear  at  the  hearing,  shall  be  allowed 
an  api^eal  from  the  final  action  or  decision  of  the  register. 

Rule  50.  Such  notice  of  appeal  must  be  in  writing,  and  set  forth 
in  clear,  concise  language  the  grounds  of  the  appeal,  in  the  form  of 
specifications  of  error,  wliich  shall  be  separately  stated  and  numbered ; 
wlipre  error  is  based  upon  insufficiency  of  the  evidence  to  justify  the 
decision,  in  the  assignment  thereof  the  particulars  wherein  it  is  deemed 
insufficient  must  be  specifically  set  forth  in  the  notice.  All  grounds 
of  error  not  assigned  or  noticed  and  argued  in  the  brief  will  be  consid- 
ered as  waived. 

I'pon  failure  to  serve  and  file  notice  of  appeal  as  herein  provided 
the  case  Avill  be  closed. 

RuiiE  51.  When  any  party  fails  to  move  for  a  new  trial  or  to 
appeal  from  the  decision  of  the  register  within  the  time  specified,  such 
decision  shall,  as  to  such  party,  be  final  and  will  not  be  disturbed  except 
in  case  of  fraud  or  gross  irregularity. 

No  case  will  be  remanded  for  any  defect  which  doas  not  materially 
fjfl^ect  the  aggrieved  party. 

Rui;E  52.  All  documents  received  by  the  register  must  be  kept  on 
file  and  the  date  of  filing  noted  thereon;  no  papers  will,  under  any  cir- 
cumstances, be  removed  from  the  files  or  from  the  custody  of  the 
i-egister,  but  access  to  the  same,  under  proper  regulations,  and  so  as  not 
to  interfere  with  transactions  of  public  business,  will  be  permitted  to 
the  parties  or  their  attorneys. 

COSTS  AND  APPORTIONMENT  THEREOF 

Rule  53.  A  contestant  claiming  preference  right  of  entry  under 
the  second  section  of  the  act  of  May  14,  1880  (21  Stats.  140),  must  pay 
the  cost  of  contest.  Tn  other  cases  each  party  must  pay  the  cost  of  tak- 
ing tl'.e  direct  examination  of  his  own  witnesses  and  the  cross-examina- 
tion on  his  behalf  of  other  witnesses;  the  cost  of  noting  motions,  objec- 
tions, and  exceptions  must  be  paid  by  the  party  on  whose  behalf  the 
same  are  made. 

Rule  54.  Accumulation  of  excessive  costs  will  not  be  permitted. 
When  the  officer  before  whom  testimony  is  being  taken  shall  rule  that 
a  course  of  examination  is  irrelevant,  the  same  will  not  proceed  except 
at  the  sole  cost  of  the  party  insisting  thereon  and  upon  his  depositing 
the  amount  reasonably  sutficient  to  pay  therefor. 

Rule  55.  Where  a  party  contesting  a  claim  shall  by  virtue  of 
actual  settlement  and  improvement  establish  his  right  of  entry  of  the 
land  in  contest  under  the  preemption,  homestead,  or  desert-land  laws 
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by  virtue  of  settlement  and  improvement  without  reference  to  the  act 
of  May  14,  1880,  the  costs  of  contest  will  be  imposed  as  prescribed  in 
the  second  clause  of  Rule  53. 

Rule  56.  The  only  cost  of  contest  chargeable  by  registers  are  the 
legal  fees  for  reducing  testimony  to  writing.  No  other  contest  fees  or 
costs  will  be  allowed  to  or  charged  by  those  officers,  directly  or 
indirectly. 

Rule  57.  Registers  may  at  any  time  require  either  party  to  give 
security  for  costs,  including  expense  of  taking  and  transcribing  testi- 
mony. 

Rule  58.  Upon  the  filing  of  the  transcript  of  the  testimony  in  the 
local  office,  any  excess  in  the  sum  deposited  as  security  for  costs  of 
transcribing  testimony  will  be  returned  to  the  parties  depositing  the 
same. 

Rule  59.  When  hearings  are  ordered  on  behalf  of  the  govern- 
ment, all  costs  incurred  on  its  behalf  will  be  paid  from  the  proper 
appropriation,  and  when,  upon  the  discovery  of  reason  for  suspension 
in  the  usual  course  of  examination  of  entries  and  contest,  hearings  are 
ordered  between  contending  parties,  the  costs  will  be  paid  as  required 
by  Rule  53. 

Rule  60.  The  costs  provided  for  by  the  preceding  rules  will  be 
collected  by  the  register  when  the  parties  are  brought  before  him  in 
obedience  to  the  order  for  hearing. 

Rule  61  was  abolished  by  Circular  No.  962,  approved  October  10, 
1924  (50  L.  D.  656). 

PREPARATION  OF  NOTICES 

Rule  62.  All  notices  and  other  papers  not  required  to  be  served 
by  the  register  must  be  prepared  and  served  by  the  respective  parties. 

Rule  63.  The  register  will  require  proper  provision  to  be  made 
for  such  notices  not  specifically  provided  for  in  these  rules  as  may 
become  necessary  in  the  usual  progress  of  the  case  to  final  decision. 

APPEAL  FROM  DECISION  REJECTING  APPLICATION  TO  ENTER  PUBLIC  LANDS 

Rule  64.  To  facilitate  appeals  from  his  action  relative  to  appli- 
cations to  file,  enter,  or  locate  upon  the  public  lands,  the  register  will — 

(a)  Indorse  upon  every  rejected  application  the  date  of  presenta- 
tion and  reasons  for  rejection. 

(&)  Promptly  advise  the  party  in  interest  of  the  action  and  of  his 
right  of  appeal. 

(c)  Note  upon  his  records  a  memorandum  of  the  transaction. 

Rule  65.  The  party  aggrieved  will  be  allowed  30  days  from 
receipt  of  notice  in  which  to  file  notice  of  appeal  in  the  district  land 
office.  The  notice  of  appeal,  when  filed,  will  be  forwarded  to  the  gen- 
eral land  office  with  full  report  upon  the  case,  which  should  recite  all 
the  facts  and  proceedings  had  and  must  embrace  the  following  par- 
ticulars : 

(a)   The  original  application,  with  reasons  for  the  rejection  thereof. 

(h)  Description  of  the  tract  involved  and  statement  of  its  status, 
as  shown  by  the  records  of  the  district  office. 
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(c)  Reference  to  all  entries,  filings,  annotations,  memorandum,  and 
correspondence  shown  by  the  record  relating  to  said  tract  and  to  the 
proceedings  had. 

n 

PROCEEDINGS  BEFORE  THE  DISTRICT  CADASTRAL  ENGINEER 

Rule  66.  The  proceedings  in  hearings  and  contests  before  the 
district  cadastral  engineer  shall,  as  to  notices,  depositions,  and  other 
matters,  be  governed  as  nearlj^  as  may  be  by  the  rules  prescribed  for 
proceedings  before  registers,  unless  otherwise  provided  by  law. 

Ill 

PROCEEDINGS  BEFORE  THE  COMMISSIONER  OF  THE  GENERAL  LAND  OFFICE 
AND  SECRETARY  OF  THE  INTERIOR 

EXAMINATION  AND  ARGUMENT 

Rule  67.  The  commissioner  will  cause  notice  to  be  given  to  each 
pai-ty  in  iritcrest  whose  address  is  known  of  any  order  or  decision 
alfecting  the  merits  of  the  case  or  the  regular  order  of  proceedings 
therein. 

Rule  68.  No  additional  evidence  will  be  admitted  or  considered 
by  the  commissioner  unless  offered  under  stipulation  of  the  parties  or 
in  support  of  a  mineral  application  or  protest ;  provided,  however,  that 
the  connnissioner  may  order  further  investigation  made  or  evidence  sub- 
mitted upon  particular  matters  to  be  by  him  specifically  designated. 

Affidavits  or  other  ex  parte  statements  filed  in  the  office  of  the  com- 
missioner will  not  be  considered  in  finally  determining  any  controversy 
upon  the  merits. 

Rule  69.  After  receipt  of  the  record  by  the  commissioner  30  days 
will  be  allowed  to  expire  before  any  action  is  taken  thereon,  unless,  in 
tlie  judgment  of  the  commissioner,  public  polic.v  or  private  necessity 
shall  require  summary  action,  in  which  event  he  will  proceed  at  his 
discretion,  first  notifj^ing  the  attorneys  of  record  of  his  intention  so 
to  do;  provided,  that  where  no  appeal  has  been  filed  the  case  may  be 
immediately  considered  and  disposed  of. 

Rule  70.  If  brief  is  not  filed  before  a  case  is  reached  in  its  order 
for  examination,  the  argument  will  be  considered  closed,  and  no  further 
argument  or  motion  of  any  kind  will  be  entertained,  except  upon  appli- 
cation and  upon  good  cause  appearing  to  the  commissioner  therefor. 

Rule  71.  In  the  discretion  of  the  commissioner,  oral  argument 
may  be  presented,  at  a  time  to  be  fixed  by  him  and  upon  notice  to  oppos- 
ing counsel,  w^hich  notice  shall  specify  the  time  for  such  argument  and 
the  specific  matter  to  be  discussed.  Except  as  herein  provided,  oral 
hearings  or  suggestions  will  not  be  allowed. 

REHEARINGS 

Rule  72.  No  motion  for  rehearing  of  any  decision  rendered  by 
I  he  Commissioner  of  the  General  Land  Office  will  be  allowed. 
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MOTIONS 

Rule  73.  No  motion  shall  be  entertained  or  considered  in  any 
case  after  the  record  has  been  transmitted  to  a  reviewing  officer. 

In  ex  parte  cases,  Avhere  the  entryman  has  been  allowed  by  the  com- 
missioner to  furnish  additional  evidence  or  to  show  cause,  or,  in  the 
alternative,  to  appeal,  both  the  evidence  or  showing  and  the  appeal  are 
filed,  the  commissioner  shall  pass  upon  the  evidence  or  showing  sub- 
mitted, and,  if  found  sufficient,  note  the  appeal  as  closed.  If  such 
evidence  or  showing  be  found  insufficient,  the  appeal  will  be  forwarded 
to  the  secretary  as  in  other  cases. 

APPEAL  FROM  THE  COMMISSIONER  TO  THE  SECRETARY 

Rule  74.  Except  as  herein  otherwise  provided,  an  appeal  may  be 
taken  to  the  Secretary  of  the  Interior  from  the  final  decision  of  the 
commissioner  in  any  proceeding  relating  to  the  disposal  of  the  public 
lands  and  private  claims. 

Rule  75.  No  appeal  shall  be  had  from  the  action  of  the  commis- 
sioner affirming  the  decision  of  the  register  in  any  case  where  the  party 
adversely  affected  shall  have  failed  to  appeal  from  the  decision  of  said 
register. 

Rule  76.  Notice  of  appeal  from  the  commissioner's  decision  must 
be  served  upon  the  adverse  party  and  filed  in  the  office  of  the  register, 
or  in  the  general  land  office  within  30  days  from  the  date  of  service 
of  notice  of  such  decision.^" 

Rule  77.  When  the  commissioner  considers  an  appeal  defective 
he  will  notify  the  party  thereof ;  and  if  the  defect  be  not  cured  within 
15  days  from  the  date  of  receipt  of  such  notice,  the  appeal  may  be  dis- 
missed and  the  case  closed. 

Rule  78.  In  proceedings  before  the  commissioner  in  which  he 
shall  decide  that  a  party  has  no  right  to  appeal  to  the  secretary,  such 
party  may  apply  to  the  secretary  for  an  order  directing  the  commis- 
sioner to  certify  said  proceedings  to  the  secretary  and  suspend  action 
until  the  secretary  shall  pass  upon  the  same ;  such  application  shall  be  in 
writing,  under  oath,  and  fully  and  specifically  set  forth  the  grounds 
upon  which  the  same  is  made. 

Rule  79.  When  the  commissioner  shall  decide  against  the  right  of 
appeal  he  w^ill  suspend  action  on  the  case  for  20  days  from  service  of 
notice  of  such  decision  to  enable  the  party  against  whom  the  decision 
is  rendered  to  apply  to  the  secretary  for  an  order  certifying  the  record 
as  hereinabove  provided. 

Rule  80.  The  appellant  will  be  allowed  20  days  after  service  of 
notice  of  appeal  within  which  to  serve  and  file  brief  and  specification 
of  error,  as  provided  by  Rule  50,  the  adverse  party  20  days  after  service 
of  such  within  which  to  serve  and  file  reply  thereto ;  appellant  will  be 
allowed  10  days  after  service  of  such  reply  within  which  to  serve  and 
file  response;  provided,  however,  that  if  either  party  is  not  repre- 
sented by  counsel  having  offices  in  the  city  of  Washington,  10  days  in 
addition  to  each  period  above  specified  Avill  be  allowed  within  which  to 
serve  and  file  the  respective  briefs. 

10  Construed  in  54  L.  D.  145,  146. 
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No  arguments  otherwise  than  above  provided  shall  be  made  or  filed 
without  permission  of  the  secretary  or  commissioner  granted  upon 
notice  to  the  adverse  party. 

Rule  81.     (Abolished.) 

ORAL  ARGUMENT  BEFORE  THE  SECRETARY 

Rule  82.^^  Oral  argument  in  any  case  pending  before  the  Secre- 
tary of  the  Interior  will  be  allowed,  on  motion,  in  the  discretion  of  the 
secretary,  at  a  time  to  be  fixed  by  him,  after  notice  to  the  parties.  The 
counsel  for  each  party  will  be  allowed  only  one-half  an  hour,  unless 
an  extension  of  time  is  ordered  before  the  argument  begins. 

REHEARING  OF  SECRETARY'S  DECISION 

Rule  83.^^  Motions  for  rehearing  before  the  secretary  must  be  filed 
within  30  days  after  receipt  of  notice  of  the  decision  complained  of  and 
will  act  as  a  supersedeas  of  the  decision  until  otherwise  directed  by  the 
secretarj'.  Such  motions,  briefs,  and  arguments  must  not  be  served 
on  the  opposite  party  and  must  be  filed  directly  with  the  Secretary  of 
the  Interior,  Washington,  D.  C. 

Any  such  motion  must  state  concisely  and  specifically  the  grounds 
upon  which  the  motion  for  rehearing  is  based  and  be  accompanied  by 
brief  and  argument  in  support  thereof. 

If  proper  grounds  are  not  shown  the  rehearing  will  be  denied  and 
sent  to  the  files  of  the  general  land  office,  whereupon  the  commissioner 
will  proceed  to  execute  the  decision  before  rendered.  If  upon  exam- 
ination grounds  sufficient  for  rehearing  are  shown,  a  rehearing  will  be 
granted  and  the  moving  party  will  be  notified  that  he  will  be  allowed 
15  days  from  receipt  of  notice  within  which  to  serve  a  copy  of  his 
motion,  together  with  all  argument  in  support  thereof,  on  the  opposite 
jiarty,  who  will  be  allowed  30  days  thereafter  in  which  to  file  and  serve 
answer,  brief,  and  argument.  Thereafter  the  cause  or  matter  will  be 
again  considered  and  appropriate  action  taken,  which  may  consist  either 
in  adhering  to  the  former  decision  or  modifying  or  vacating  the  same, 
or  the  making  of  any  further  or  other  order  deemed  warranted. 

As  applied  to  the  Territory  of  Alaska,  the  periods  of  time  granted 
by  this  rule  shall  be  doubled. 

MOTIONS  FOR  REVIEW  AND  REREVIEW 

Rule  84.     Motions  for  review  and  rereview  are  hereby  abolished. 

SUPERVISORY  POWER  OF  SECRETARY 

Rule  85.  Motion  for  the  exercise  of  supervisory  power  will  be  con- 
sidered only  when  accompanied  by  positive  showing  of  extraordinary 
emergency  or  exigency  demanding  the  exercise  of  such  authority. 

In  proceedings  before  the  Secretary  of  the  Interior  the  same  rules 
shall  govern,  in  so  far  as  applicable,  as  are  provided  for  proceedings 
before  the  Commissioner  of  the  General  Land  Office. 

Rule  86.  No  rule  here  prescribed  shall  be  construed  to  deprive  the 
Secretary  of  the  Interior  of  any  direct  or  supervisory  power  conferred 
upon  him  by  law. 

^"Amended  Nov.  6.  1911. 
u  Amendwi  Oct  25.  1916. 
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ATTORNEYS 

Rule  87.^^  Every  attorney,  before  practicing  before  the  Depart- 
ment of  the  Interior  and  its  bnreaas,  ninst  rornply  witli  the  require- 
ments of  the  reprulations  prescribed  by  the  Secretary  of  the  Interior 
pursuant  to  section  5  of  the  act  of  July  4,  1884  (23  Stats.  101). 

Rule  88.  In  all  eases  where  any  party  is  represented  by  attorney, 
such  attorney  will  be  recognized  as  fully  controlling  the  same  on  behalf 
of  his  client,  and  service  of  any  notice  or  other  paper  relating  to  such 
proceedings  upon  such  attorney  will  be  deemed  notice  to  the  party  in 
interest. 

Where  a  party  is  represented  by  more  than  one  attorney  service  of 
notice  or  other  papers  upon  one  of  said  attorneys  shall  be  sufficient. 

Rule  89.  No  person  hereafter  appearing  as  a  party  or  attorney  in 
any  case  shall  be  entitled  to  notice  of  any  proceeding  therein  who  does 
not,  at  the  time  of  appearance,  file  in  the  office  in  which  the  case  is 
pending  a  statement  shov»dng  his  name  and  post-office  address  and  the 
name  and  post-office  address  of  the  party  whom  he  represents. 

Rule  90.  Any  attorney  in  good  standing  employed,  and  whose 
appearance  is  regularly  entered  in  any  case  pending  before  the  depart- 
ment, will  be  allowed  full  opportunity^  to  consult  the  records  therein, 
together  wdth  abstracts,  field  notes,  tract  books,  and  correspondence 
which  is  not  deemed  privileged  and  confidential. 

Rule  91.  Verbal  or  other  inquiries  by  parties  or  counsel  directed 
to  any  employee  of  the  department,  except  the  commi^jsioner,  assistant 
commissioner,  or  chief  of  the  division  of  the  general  land  office,  or  the 
secretary  and  assistant  secretaries,  the  solicitor,  members  of  the  board 
of  appeals,  or  the  supervising  attorney,  or  with  the  consent  of  one  or 
more  of  said  officers,  is  expressly  forbidden. 

Rule  92.  Abuse  of  the  privilege  of  examining  records  of  the 
department  or  violation  of  the  foregoing  rule  by  any  attorney  will  be 
treated  as  sufficeint  for  institution  of  disbarment  proceedings. 

SERVICE  OF  NOTICE 

Rule  94.^*  Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be 
allowed  for  transmission  of  notice  or  other  papers  by  mail  from  the 
general  land  office,  except  in  case  of  notice  to  resident  attorneys,  in 
which  case  one  day  will  be  allowed. 

In  computing  time  for  service  of  papers  under  these  rules  of  prac- 
tice the  first  day  shall  be  excluded  and  the  last  day  included ;  provided, 
that  where  the  last  day  is  a  Sunday,  a  legal  holiday,  or  half  holiday  such 
time  shall  include  the  next  full  business  day. 

Rule  95.^^  Notice  of  all  motions  and  proceedings  before  the  com- 
missioner or  secretary,  except  as  specified  below,  shall  be  served  upon 
parties  or  counsel  personally  or  by  registered  mail,  and  no  motion  will 
be  entertained  except  on  proof  of  service  of  notice  thereof.  As  to 
motions  for  rehearing,  petitions  for  certiorari  and  petitions  for  the 
exercise  of  supervisory  authority  before  the  secretary,  service  of  notice 
shall  be  made  only  after  such  proceeding  has  been  entertained  and 
service  directed,  as  provided  by  Rule  83. 

13  Amended  April  9,  1915. 
"Amended  April  30,  1917. 
15  Amended  Sept.  28,  1917. 
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Rule  96.  Ex  parte  proceedings  and  proceedings  in  which  the 
adverse  party  does  not  appear  will,  as  to  notice  of  decision,  time  for 
appeal,  and  filing  of  exceptions  and  arguments,  be  governed  by  the  rules 
prescribed  in  other  cases,  so  far  as  the  same  are  applicable.  In  such 
cases  the  commissioner  or  secretary  may,  pursuant  to  application  and 
upon  good  cause  being  shown  therefor,  permit  additional  evidence  to 
be  presented  for  the  purpose  of  curing  defects  in  the  proofs  of  record. 

INTERVENTION 

Rule  97.  No  person  shall  be  allowed  to  intervene  in  any  case 
except  upon  application  therefor,  under  oath,  showing  his  interest 
therein. 

HOW  transferees  and  incumbrancers  may  entitle  themselves  to 
notice  of  contest  or  other  proceedings 

Rule  98.^^  Transferees  and  incumbrancers  of  land  the  title  to 
which  is  claimed  or  is  in  process  of  acquisition  under  any  public-land 
law  shall,  upon  filing  notice  of  the  transfer  or  incumbrance  in  the  dis- 
trict land  office,  become  entitled  to  receive  and  be  given  the  same  notice 
of  any  contest  or  other  proceeding  thereafter  had  affecting  such  land 
which  is  required  to  be  given  the  original  entryman  or  claimant.  Every 
such  notice  of  a  transfer  or  incumbrance  must  be  forthwith  noted  upon 
the  records  of  the  district  land  office  and  be  promptly  reported  to  the 
general  land  office,  where  like  notation  thereof  will  be  made.  There- 
after such  transferee  or  incumbrancer,  as  well  as  the  entryman,  must 
be  made  a  party  defendant  to  any  proceeding  against  the  entry. 

acknowledgment  of  the  filing  of  applications  and  other  papers 

Rule  99^^^  The  secretary  and  the  commissioner  of  the  general  land 
office  will  not  acknowledge  the  receipt  of  papers  forwarded  by  mail,  but 
if  a  prepared  receipt  is  forwarded  to  a  district  land  office  with  any 
paper  the  register  will  sign  and  return  the  receipt  to  the  party  who 
forwarded  the  same,  after  inserting  the  date  and  the  serial  number. 

notice  of  preference  right 

Rule  100.  Where  preference  right  of  entry  is  awarded  under  sec- 
tion 2  of  the  Act  of  May  14,  1880  (21  Stats.  140),  the  register  will,  after 
service  of  notice  of  such  right  upon  contestant  and  the  expiration  of  the 
30  days  allowed  for  exercise  thereof,  transmit  to  the  commissioner  of 
the  general  land  office  by  special  letter  the  evidence  of  service  for  filing 
with  the  canceled  entry*  record.  A  fee  of  $1  for  giving  such  notice 
must  be  tendered  to  the  register  of  the  district  land  office  before  any 
application  for  the  land  will  be  approved. 

William  Spry, 
Commissioner. 
Approved : 

B.  C.  Finney, 

First  Assistant  Secretary. 

"Adopted  Sept.  23,  1916. 
"  Adopted  Nov.  10,  1915. 
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CALIFORNIAN  STATUTES 

PUBLIC  RESOURCES  CODE— CHAPTER  IV" 

[Chap.  93,  Stats.  1939] 


MINING  CLAIMS,  TUNNEL  RIGHTS  AND  MILL  SITES 


Section 


Secti( 


2301. 

Lode  claims,  how  located. 

2313. 

2302. 

Boundaries. 

2314. 

2303. 

Placer  claim. 

2315. 

2304. 

Discovery  shaft. 

2316. 

2305. 

Discovery  work  on  placer  claims. 

2317. 

2306. 

Discovery  work  on  relocations. 

2318. 

2306.5.  Discovery  work  on  placer  claims, 

2319. 

previously  located. 

2320. 

2307. 

Locations,  when  void. 

2308. 

Tunnel  rights,  location  of 

2321. 

2309. 

Boundaries. 

2322. 

2310. 

Amended  notice. 

2323. 

2311. 

Surveyed  claims. 

2324. 

2312. 

Mill  location. 

Recording. 

Yearly  work  required. 

Record. 

Recording  fees. 

Delinquent  co-owners,  notice  to. 

Notice  as  evidence  of  delinquenc.x 

Response  by  delinquent. 

Acknowledgment  of  delinquent 

contribution. 

Development  work  unperformed. 

Records  as  evidence. 

CJopies,  same. 

Effect  on  mining  districts. 


§  2301.  Any  person,  a  citizen  of  the  United  States,  or  who  has 
declared  his  intention  to  become  a  citizen,  who  discovers  a  vein  or  lode 
of  quartz,  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposit,,  may  locate  a  claim  upon  such 
vein  or  lode,  by  defining  the  boundaries  of  the  claim,  in  the  manner 
hereinafter  described,  and  by  posting  a  notice  of  such  location,  at  the 
point  of  discovery.     The  notice  shall  contain: 

(a)  The  name  of  the  lode  or  claim. 

(b)  The  name  of  the  locator  or  locators. 

(c)  The  number  of  linear  feet  claimed  in  length  along  the  course 
of  the  vein,  each  way  from  the  point  of  discovery,  with  the  width  on 
each  side  of  the  center  of  the  claim,  and  the  general  course  of  the  vein 
or  lode,  as  near  as  may  be. 

(d)  The  date  of  location. 

(e)  Such  a  description  of  the  claim  by  reference  to  some  natural 
object,  or  permanent  monument,  as  will  identify  the  claim  located. 

§  2302.  The  locator  or  locators  of  any  lode  mining  claim  shall 
define  the  boundaries  of  the  claim  so  that  they  may  be  readily  traced, 
but  in  no  case  shall  the  claim  extend  more  than  fifteen  hundred  feet 
along  the  course  of  the  vein  or  lode,  nor  more  than  three  hundred  feet 
on  either  side  thereof  as  measured  from  the  center  line  of  the  vein  at 
the  surface.  Within  sixty  days  after  the  date  of  location  of  any  lode 
mining  claim  hereafter  located,  the  locator  or  locators  shall  erect  at 
each  corner  of  the  claim  and  at  the  center  of  each  end  line,  or  the 
nearest  accessible  points  thereto,  a  post  not  less  than  four  inches  in 
diameter,  or  a  stone  monument  at  least  eighteen  inches  high. 

»  §  1  states :  "The  provisions  of  this  code,  in  so  far  as  they  are  substantially  the 
same  as  existing  provisions  relating  to  the  same  subject  matter,  shall  be  construed  as 
restatements  and  continuations  thereof  and  not  as  new  enactments." 
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§  2303.  The  location  of  a  placer  claim  shall  be  made  in  the  fol- 
lowing manner: 

{a)  By  posting  thereon,  upon  a  tree,  rock  in  place,  stone,  post,  or 
monument,  a  notice  of  location,  containing  the  name  of  the  claim,  name 
of  the  locator  or  locators,  date  of  location,  number  of  feet  or  acreage 
claimed,  and  such  a  description  of  the  claim  b}^  reference  to  some  nat- 
ural object  or  permanent  monument  as  will  identify  the  claim  located. 

(h)  By  marking  the  boundaries  so  that  they  may  be  readily  traced. 
Where  the  United  States  survey  has  been  extended  over  the  land 
eiiibraccd  in  the  location,  however,  the  claim  may  be  taken  by  legal 
subdivisions  and  no  other  reference  than  those  of  such  survey  shall  be 
required,  and  the  boundaries  of  a  claim  so  located  and  described  need 
not  be  staked  or  monumented.  The  description  by  legal  subdivisions 
shall  be  deemed  the  equivalent  of  marking. 

§  2304.  (a)  Within  ninety  days  after  tlie  date  of  location  of  any 
lode  mining  or  placer  claim  hereafter  located,  the  locator  or  locators 
thereof  shall  sink  a  discovery  shaft  upon  the  claim  to  a  depth  of  at  least 
ten  feet  from  the  lowest  part  of  the  rim  of  the  shaft  at  the  surface,  or 
shall  drive  a  tunnel,  adit,  or  open  cut  upon  the  claim  to  at  least  ten 
feet  below  the  surface, 

(h)  In  lieu  of  the  discovery  work  required  by  paragraph  (a)  of 
fhis  section,  the  locator  of  a  placer  mining  claim  may,  within  ninety 
days  of  the  date  of  location,  excavate  an  open  cut  upon  the  claim, 
removing  from  the  cut  not  less  than  seven  cubic  yards  of  material. 

§  2305.  Within  ninety  days  after  the  date  of  location  of  any 
placer  mining  claim  hereafter  located  containing  more  than  twenty 
acres,  the  locator  or  locators  thereof  shall  perform  at  least  one  dollar's 
worth  of  work  for  each  acre  included  in  the  claim.  This  work  may  all 
be  done  at  one  place  on  the  claim  if  so  desired,  and  shall  be  actual 
milling  development  work  exclusive  of  cabins,  buildings,  or  other 
surface  structures.  Nothing  in  this  section  shall  be  construed  as  a 
modification  of  the  requirements  of  section  2304  of  this  code. 

§  2306.  The  relocation  of  any  lode  or  placer  mining  location 
which  is  subject  to  relocation  shall  be  made  as  an  original  location  is 
required  to  be  made,  except  that  the  relocator  may  either  sink  a  new 
shaft  upon  the  grouiid  relocated  to  a  depth  of  at  least  ten  feet  from  the 
lowest  part  of  the  rim  of  the  shaft  at  the  surface,  or  drive  a  new  tunnel, 
adil ,  or  open  cut  upon  the  ground  to  at  least  ten  feet  below  the  surface ; 
or  the  relocator  may  sink  the  original  discovery  shaft  ten  feet  deeper 
tlian  it  is  at  the  time  of  relocation,  or  drive  the  original  tunnel,  adit, 
or  open  cut  upon  the  claim  ten  feet  further  or,  in  the  case  of  placer 
ntinivg  claims,  relocator  raay  cither  excavate  a  new  open  cut  upon  the 
claim,  removing  from  the  cut  not  less  than  seven  cubic  yards  of  mate- 
rial, or  remove  from  the  original  open  cut  not  less  than  seven  additional 
cubic  yards  of  material. 

§  2306.5.  As  to  any  placer  mining  claim  which  has  been  otherwise 
validly  located  or  relocated  since  the  enactment  of  sections  1426da  and 
1426dc  of  the  Civil  Code  and  as  to  which  claim  the  locator  or  relocator 
has  not  performed  the  work  thereon  required  by  those  sections  for  the 
reason  that  literal  compliance  therewith  was  not  feasible,  the  locator  or 
relocator  may  perfect  his  claim  by  excavating  an  open  cut  thereon  and 
remo>ir.g  fi'om  the  cut  not  less  than  seven  cubic  yards  of  material; 
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provided,  that  such  work  shall  be  completed  within  ninety  days  after 
the  effective  date  of  this  section. 

§  2307.  The  failure  or  neglect  of  the  locator  or  locators  to  comply 
with  the  requirements  of  sections  2301,  2302,  2304,  2305  or  2306  of 
this  code  shall  render  the  location  null  and  void,  and  no  portion  of  the 
area  within  the  location  shall  be  subject  to  relocation  by  the  same 
locator  or  locators  within  the  period  of  three  years  from  the  date  of 
the  void  location. 

§  2308.  The  locator  of  a  tunnel  right  or  location  shall  locate  his 
tunnel  right  or  location  by  posting  a  notice  of  location  at  the  face  or 
point  of  commencement  of  the  tunnel,  which  notice  shall  contain : 

(a)  The  name  of  the  locator  or  locators. 

(b)  The  date  of  the  location. 

(c)  The  proposed  course  or  direction  of  the  tunnel. 

(d)  Such  a  description  of  the  tunnel  by  reference  to  some  natural 
object  or  permanent  monument  as  will  identify  the  claim  or  tunnel 
right. 

§2309.  The  boundary  lines  of  the  tunnel  shall  be  established  by 
stakes  or  monuments  placed  along  the  lines  at  an  interval  of  not  more 
than  six  hundred  feet  from  the  face  or  point  of  commencement  of  the 
tunnel  to  the  terminus  of  three  thousand  feet  therefrom. 

§  2310.  If  at  any  time  the  locator  of  any  mining  claim,  or  his 
assigns,  apprehends  that  his  original  location  notice  was  defective,  erron- 
eous, or  that  the  requirements  of  the  law  had  not  been  complied  with 
before  filing,  or  in  case  the  original  notice  was  made  prior  to  the  passage 
of  this  chapter,  and  he  is  desirous  of  securing  the  benefit  of  this  chapter, 
such  locator,  or  his  assigns,  may  file  an  amended  notice,  subject  to  the 
provisions  of  this  chapter,  if  such  amended  location  ilotice  does  not  inter- 
fere with  the  existing  rights  of  others  at  the  time  of  posting  and  filing 
the  amended  location  notice.  No  amended  location  notice  or  the  record 
thereof  shall  preclude  the  claimant  or  claimants  from  proving  any  such 
title  as  he  or  they  may  have  held  under  previous  locations. 

§  2311.  Where  a  locator,  or  his  assigns,  has  the  boundaries  and 
corners  of  his  claim  established  by  a  United  States  deputy  mineral  sur- 
veyor, or  a  licensed  surveyor  of  this  State,  and  his  claim  connected 
with  the  corner  of  the  public  or  minor  surveys  of  an  established  initial 
point,  and  incorporates  into  the  record  of  the  claim  the  field  notes  of 
such  survey,  and  attaches  to  and  files  with  such  location  notice  a  certif- 
icate of  the  surveyor  setting  forth  (a)  that  the  survey  was  actually 
made  by  him,  giving  the  date  thereof,  (b)  the  name  of  the  claim  sur- 
veyed and  the  location  thereof,  and  (c)  that  the  description  incorpor- 
ated in  the  declaratory  statement  is  sufficient  to  identify  the  claim, 
such  survey  and  certificate  becomes  a  part  of  the  record,  and  such  rec- 
ord is  prima  facie  evidence  of  the  facts  therein  contained. 

§  2312.  The  proprietor  of  a  vein  or  lode  claim  or  mine,  or  the 
owner  of  a  quartz  mill  or  reduction  works,  or  any  person  qualified  by 
the  laws  of  the  United  States  may  locate  not  more  than  five  acres  of 
nonmineral  land  as  a  mill  site.  The  location  shall  be  made  in  the  same 
manner  as  required  for  locating  placer  claims. 

§  2313.  Within  ninety  days  after  the  posting  of  his  notice  of  loca- 
tion upon  a  lode  mining  claim,  placer  claim,  tunnel  right  or  location,  or 
mill  site  claim  or  location,  the  locator  shall  record  a  true  copy  of  the 
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notice,  together  with  a  statement  of  the  markings  of  the  boundaries 
as  required  in  this  chapter,  and  of  the  performance  of  the  discovery 
work,  in  the  office  of  the  county  recorder  of  the  county  in  which  such 
claim  is  situated.  The  county  recorder  shall  receive  a  fee  of  one  dollar 
for  tliis  service.     [As  amended:  Chap.  644,  Stats.  1941.] 

§  2314.  The  amount  of  work  done  or  improvements  made  during 
each  j^ar  to  hold  possession  of  a  mining  claim  shall  be  that  prescribed 
bj'  the  laws  of  tlie  United  State>;,  to  wit :     One  hundred  dollars  annually. 

§  2315.  Whenever  a  mine  owner  has  performed  the  labor  and 
made  tlie  improvements  required  by  law  upon  any  mining  claim,  the 
person  in  whose  behalf  such  labor  was  performed  or  improvements 
made,  or  some  one  in  his  behalf  shall,  within  thirty  days  after  the  time 
limited  for  performing  such  labor  or  making  such  improvements,  make 
and  have  recorded  by  the  county  recorder,  in  books  kept  for  that  pur- 
pose, in  the  county  in  wl)ich  the  mining  claim  is  situated,  an  affidavit 
setting  forth  the  value  of  labor  or  improvements,  the  name  of  the  claim, 
and  the  name  of  the  owner  or  claimant  of  the  claim  at  whose  expense  the 
labor  was  performed  or  the  improvements  were  made.  The  affidavit,  or 
n  copy  thereof,  duly  certified  by  the  county  recorder,  shall  be  prima 
facie  evidence  of  the  performance  of  such  labor  or  the  making  of  such 
improvements,  or  both. 

§  2316.  For  recording  the  affidavit  required  under  section  2315, 
the  county  recorder  shall  receive  a  fee  of  ten  cents  per  folio,  twenty 
cents  for  endorsement,  and  ten  cents  for  indexing  the  name  of  each 
claim  and  each  owner. 

§  2317.  Whenever  a  co-owner  or  co-owners  of  a  mining  claim  give 
to  a  delinquent  co-owner  or  co-owners  the  notice  in  writing  or  notice  by 
publication  provided  for  in  section  2324  of  the  Revised  Statutes  of  the 
United  States,  an  affidavit  of  the  person  giving  such  notice,  stating  the 
time,  place,  manner  of  service,  and  by  whom  and  upon  whom  service  was 
made,  shall  be  attached  to  a  true  copy  of  the  notice,  and  the  notice  and 
fiffidavit  shall  be  recorded  in  the  office  of  the  county  recorder,  in  books 
kept  for  that  purpose,  in  the  county  in  which  the  claim  is  situated, 
witl^in  ninety  days,  after  the  giving  of  the  notice.  For  recording  the 
notice  and  affidavit,  the  recorder  shall  receive  the  same  fees  as  are  now 
allowed  by  law  for  recording  deeds.  If  the  notice  is  given  by  publica- 
tion in  a  newspaper,  there  shall  be  attached  to  a  printed  copy  of  the 
notice  an  affidavit  of  the  printer  or  his  foreman,  or  principal  clerk  of 
such  paper,  stating  the  date  of  the  first,  last  and  each  insertion  of  the 
notice  therein,  and  where  the  newspaper  was  published  during  that 
time,  and  the  name  of  the  newspaper.  The  affidavit  and  notice  shall  be 
recorded  within  one  hundred  eighty  days  after  the  first  publication 
thereof. 

§  2318.  The  original  of  such  notice  and  affidavit,  or  a  duly  certi- 
fied copy  of  the  record  thereof,  shall  be  prima  facie  evidence  that  the 
delinquent  mentioned  in  section  2324  of  the  Revised  Statutes  of  the 
Ignited  States  has  failed  or  refused  to  contribute  his  proportion  of  the 
expenditure  required  by  that  section,  and  of  the  service  of  publication 
of  the  notice,  unless  the  writing  or  affidavit  hereinafter  provided  for 
is  of  record. 

§  2319.  If  such  delinquent  shall,  within  the  ninety  days  required 
by  section  2324  of  the  Rovi.^ed  Statutes  of  the  United  States,  contribute 
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to  his  co-owner  or  co-owners  his  proportion  of  such  expenditures  and 
also  all  costs  of  service  of  the  notice  required  by  section  2317,  whether 
incurred  for  publication  charges  or  otherwise,  such  co-owner  or  co-own- 
ers shall  sign  and  deliver  to  the  delinquent  or  delinquents  a  writing, 
stating  that  the  delinquent  or  delinquents  by  name  has,  within  the 
time  required  by  section  2324  aforesaid,  contributed  his  share  for  the 

year ,  upon  the mine,  and  further  stating  therein  the 

district,  county,  and  State  wherein  the  claim  is  situated,  and  the 
book  and  page  where  the  location  notice  is  recorded,  if  the  claim  was 
located  under  the  provisions  of  this  chapter.  Such  writing  shall  be 
recorded  in  the  office  of  the  county  recorder  of  said  county,  for  which 
he  shall  receive  the  same  fees  as  are  now  allowed  by  law  for  recording 
deeds. 

§  2320.  If  such  co-owner  or  co-owners  fail  to  sign  and  deliver  such 
writing  to  the  delinquent  or  delinquents  within  twenty  days  after  such 
contribution,  the  co-owner  or  co-owners  so  failing  shall  be  liable  to  a 
penalty  of  one  hundred  dollars  to  be  recovered  by  any  person  for  the 
use  of  the  delinquent  or  delinquents  in  any  court  of  competent  juris- 
diction. If  such  co-owner  or  co-owners  fail  to  deliver  such  writing 
within  twenty  days  after  such  contribution,  the  delinquent,  with  two 
disinterested  persons  having  personal  knowledge  of  the  contribution, 
may  make  affidavit  setting  forth  in  what  manner,  the  amount  of,  to 
whom,  and  upon  what  claim,  the  contribution  was  made.  Such  affidavit, 
or  a  record  thereof  in  the  office  of  the  county  recorder  of  the  county  in 
which  the  claim  is  situated,  shall  be  prima  facie  evidence  of  such  con- 
tribution. 

§  2321.  The  failure  or  neglect  of  any  locator  of  a  mining  claim 
to  perform  development  work  of  the  character,  in  the  manner,  and 
within  the  time  required  by  the  laws  of  the  United  States  shall  dis- 
qualify such  locator  from  relocating  the  ground  embraced  in  the  orig- 
inal location  or  mining  claim  or  any  part  thereof  under  the  mining 
laws,  within  three  years  after  the  date  of  his  original  location,  and  any 
attempted  relocation  thereof  by  any  of  the  orginal  locators  shall  render 
such  location  void. 

§  2322.  The  record  of  any  location  of  a  mining  claim,  mill  site, 
or  tunnel  right  in  the  office  of  the  county  recorder,  as  provided  in  this 
chapter,  shall  be  received  in  evidence  and  have  the  same  force  and 
effect  in  the  courts  of  the  State  as  the  original  notice 

§  2323.  Copies  of  the  records  of  all  instruments  required  to  be 
recorded  by  this  chapter,  duly  certified  by  the  recorder  in  whose  custody 
such  records  are,  may  be  read  in  evidence  under  the  same  circumstances 
and  rules  as  are  provided  by  law  for  using  copies  of  instruments  relat- 
ing to  real  estate,  duly  executed  or  acknowledged  or  proved  and 
recorded. 

§  2324.  The  provisions  of  this  chapter  shall  not  in  any  manner 
be  construed  as  affecting  or  abolishing  any  mining  district  or  the  rules 
and  regulations  thereof  within  the  state. 

§  2326.  Whenever  any  mining  district  in  this  State,  organized  or 
created  under  the  laws  of  the  United  States,  is  dissolved,  the  officers  or 
custodians  of  the  records  of  the  mining  district  shall  deposit  with  the 
county  recorder  of  the  county,  in  which  the  district  is  located,  all  records 
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of  location  notices  or  other  documents  affecting  titles  to  mining  claims  in 
the  mining  district,  shown  by  the  records  of  the  district. 

County  recorders  of  the  several  counties  of  the  State  of  California 
shall  accept  any  location  notices  and  other  documents  affecting  title  to 
mining  claims  of  dissolved  mining  districts.  Thereafter  all  such  notices 
and  documents  shall  be  open  for  public  inspection.  [Added  by  amend- 
ment, Chap.  706,  Stats.  1941.] 

CODE  OF  CIVIL  PROCEDURE— ARTICLE  III 

SUMMARY  SALE  OF  MINES  AND  MINING  INTEREST 

The  provisions  of  the  probate  law  of  California  in  relation  to  the 
summary  sale  of  mines  and  mining  interests  are  as  follows : 

§  1529.  When  it  appears  from  the  inventory  of  the  estate  of  any 
decedent  that  his  estate  consists  in  whole  or  in  part  of  mines,  or 
interests  in  mines,  such  mines  or  interests  may  be  sold  under  the  order 
of  the  court  having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

§  1530.  The  executor  or  the  administrator,  or  any  heir  at  law,  or 
creditor  of  the  estate,  or  any  partner  or  member  of  any  mining  com- 
pany, in  which  interests  or  shares  are  held  or  owned  by  the  estate,  may 
file  in  the  court  a  petition  in  writing,  setting  forth  the  general  facts 
of  the  estate  being  then  in  due  course  of  administration,  and  par- 
ticularly describing  the  mine,  interest,  or  shares  which  it  is  desired  to 
sell,  and  particularly  the  condition  and  situation  of  the  mines  or  mining 
interests,  or  of  the  mining  company  in  which  such  interests  or  shares 
are  held,  and  the  grounds  upon  w^hich  the  sale  is  asked  to  be  made. 

§  1531.  Upon  the  presentation  of  such  petition,  the  court,  or  a 
judge  thereof,  must  make  an  order  directing  all  persons  interested  to 
appear  before  such  court,  at  a  time  and  place  specified,  not  less  than 
four  or  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  whj^  an  order  should  not  be  granted  to  the  executor  or 
administrator  to  sell  such  mine,  mining  interests,  shares,  or  stocks,  as 
are  set  forth  in  the  petition  and  belonging  to  the  estate.  A  copy  of  the 
order  to  show  cause  must  be  personally  served  on  all  persons  interested 
in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  published  at  least  four  successive  weeks  in  such  news- 
paper as  such  court  or  judge  shall  specify;  provided,  however,  that 
when  it  appears  from  the  inventory  and  appraisement  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of  two  hundred  and 
fifty  dollars,  the  court,  or  a  judge  thereof,  may  at  his  discretion,  order 
in  lieu  of  publication  that  notices  of  the  hearing  be  posted  in  at  least 
three  public  places  in  the  county.  If  all  persons  interested  in  the  estate 
signify  in  writing  their  assent  to  such  sale,  the  notice  may  be  dispensed 
with. 

§  1532.  If,  upon  hearing  the  petition,  it  appears  to  the  satisfac- 
tion of  the  court  that  it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  of  the  estate  should  be  sold,  or  that  an  immediate 
sale  is  necessary  in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must  make  an  order 
authorizing  the  executor  or  administrator  to  sell  such  mining  interests, 
mines,  or  shares,  as  hereinafter  provided. 
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§  1533.  After  the  order  of  sale  is  made,  all  further  proceedings 
for  the  sale  of  such  mining  property,  and  for  the  notice,  report,  and 
confirmation  thereof,  must  be  in  conformity  with  the  provisions  of 
article  four  of  this  chapter. 

POSTPONEMENT  OF  TRIAL  INVOLVING  TITLE  TO  A  MINING  CLAIM 

''In  actions  involving  the  title  to  mining  claims,  or  involving  tres- 
pass for  damages  upon  mining  claims  if  it  be  made  to  appear  to  the 
satisfaction  of  the  court  that  in  order  that  justice  may  be  done  and  the 
action  fairly  tried  on  its  merits,  it  is  necessary  that  further  develop- 
ments should  be  made  underground  or  upon  the  surface  of  the  mining 
claims  involved  in  said  action,  the  court  shall  grant  the  postponement 
of  the  trial  of  the  action,  giving  the  party  a  reasonable  time  in  which 
to  prepare  for  trial  and  to  do  said  development  work.'' 

Civil  Code,  §  595. 

ORE  BUYERS  LICENSE  ACT,  COMMONLY  REFERRED  TO  AS 
"THE  HIGH  GRADE  BILL" 

PUBLIC  RESOURCES  CODE,  CHAP.  3 

[Stats.  1939,  Chap.  93] 

§  2250.     It  is  unlawful  for  any  person  to  engage  in  the  Necessity 
business  of  milling,  sampling,  concentrating,  reducing,  refin-  ^°'' '^'^'^"^'^ 
ing,  purchasing,  or  receiving  for  sale,  ores,  concentrates,  or 
amalgams  bearing  gold  or  silver,  gold  dust,  gold  or  silver  bul- 
lion, nuggets,  or  specimens  without  first  procuring  the  license 
provided  for  by  this  chapter. 

§  2251.  Every  person  who  annually  mills,  samples,  con-  License  tax 
centrates,  reduces,  refines,  purchases,  or  receives  for  sale  such 
ores,  concentrates,  or  amalgams  of  the  total  value  of  one  thou- 
sand dollars  or  more,  shall  pay  a  license  tax  of  fifteen  dollars 
a  year  to  the  state.  Every  person  who  annually  mills, 
samples,  concentrates,  reduces,  refines,  purchases,  or  receives 
for  sale  such  ores,  concentrates,  or  amalgams  of  the  total  value 
of  less  than  one  thousand  dollars  shall  pay  a  license  tax  of  two 
dollars  a  year  to  the  state. 

§  2252.  No  license  shall  be  granted  to  any  person,  firm.  License 
or  association  unless  such  person  and  the  members  of  such  firm  *^"* '  '^^  '""^ 
or  association  are  bona  fide  residents  of  the  state,  and  of  good 
moral  character.  No  license  shall  be  granted  to  any  joint 
stock  company  or  corporation  unless  such  company  or  cor- 
poration is  duly  qualified  to  exist  and  do  business  under  the 
laws  of  this  state  or  unless  such  company  or  corporation  has 
complied  with  all  the  laws  of  this  state  authorizing  foreign 
corporations  to  do  business  in  this  state. 

This  chapter  shall  not  be  construed  as  requiring  a  license  orespro- 
for  any  mill,  sampler,  concentration  or  reduction  plant  used  owner ^'^ 
exclusively  by  the  owner  in  sampling,  milling,  or  reducing  or 
concentrating  ores  produced  by  such  owner. 

§  2253.     The  application  for  a  license  to  carry  on  such  busi-  Application 
ness  shall  be  made  to  the  State  Mineralogist,  and  shall  contain 
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the  full  names  and-  addresses  of  the  applicants,  if  natural 
persons,  and  in  the  case  of  firms  and  associations  the  full 
names  and  addresses  of  the  members  thereof,  and  in  the  case 
of  corporations,  the  full  names  and  addresses  of  the  officers 
and  directors  thereof,  and  the  place  or  places  where  the  busi- 
ness is  to  be  carried  on.  The  application  shall  be  sworn  to  by 
the  person  making  it. 
difpuy*"^  5  2254.  Every  license  granted  shall  date  from  the  first  day 
license  of  the  month  in  which  it  is  issued  and  expire  on  the  thirty- 
first  day  of  the  following  December.  The  license  or  copies 
thereof  shall  be  kept  conspicuously  displayed  in  the  place  or 
places  of  business  of  the  licensee  within  the  state. 

appUMUM  5  2255.  Every  application  shall  be  filed  not  less  than 
thirty  days  prior  to  the  granting  of  the  license.  Notice  of 
the  filing  of  the  application  shall  be  posted  in  the  office  of 
the  State  Mineralogist  and  shall  be  published,  at  the  cost  of 
the  applicant,  once  a  week  for  three  successive  weeks  in  a 
newspaper,  published  in  the  county  or  counties  where  the 
business  is  to  be  carried  on. 
^™\^eirinfts  ^  ^^^Q-  Protcst  may  be  made  by  any  person  to  the  issuing 
of  a  license,  and  when  such  protests  are  filed  with  the  State 
Mineralogist,  he  shall  give  notice  of  and  hold  a  public  hear- 
ing upon  the  protest  before  issuing  the  license.  The  State 
Mineralogist  may  reject  any  application  for  a  license  after  a 
hearing  upon  the  protest. 

Revocation  ^  2257.  The  State  Mineralogist  may  revoke  any  license 
for  failure  on  the  part  of  the  licensee  to  observe  any  of  the 
provisions  of  this  chapter,  or  when  the  licensee  has  violated 
the  provisions  of  any  law  of  the  state  relating  to  ore  buying 
or  of  any  law  relating  to  larceny  or  receiving  stolen  property, 
but  no  license  shall  be  revoked  except  upon  written  charges 
filed  by  two  or  more  reputable  persons  as  accusers,  specifying 
the  violations  of  law  for  which  revocation  is  sought,  and  only 
after  a  public  hearing  as  in  the  case  of  protests  against  the 
granting  of  licenses. 

chSlw^      §  2258.     Charges  or  protests  against  any  licensee  or  appli- 

protests:  cant  shall  be  made  in  writing  to  the  State  Mineralogist.     Rea- 

Notice  sonable  notice  thereof,  not  less  than  three  days,  shall  be  given 

to  the  licensee  or  applicant  by  serving  upon  him  a  copy  of  the 

Hearing  charges  Or  protest.     A  hearing  shall  be  had  before  the  State 

Mineralogist  within  one  w-eek  from  the  date  of  the  filing  of 

the  charges  or  protest,  and  no  adjournment  shall  be  taken  for 

Calendar  longer  than  one  week.     A  daily  calendar  shall  be  kept  of  all 

hearings  by  the  State  Mineralogist,  which  shall  be  posted  in  a 

conspicuous  place  in  his  office  for  at  least  three  days  before 

Record  the  date  of  such  hearing.     The  State  Mineralogist  shall  keep 

a  record  of  all  charges,  protest,  and  hearings,  and  may  refuse 

to  issue  and  shall  suspend  or  revoke  any  license  for  any  good 

cause  shown,  within  the  meaning  and  purpose  of  this  chapter. 

foiiwtoc      ^  2259.     When  it  is  shown  that  any  licensee  or  applicant, 
either  before  or  after  conviction,  is  guilty  of  any  conduct  in 
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violation  of  this  or  any  law  relating  to  such  business,  the  State 
Mineralogist  shall  suspend  or  revoke  the  license  of  the  licensee, 
or  reject  the  application  of  the  applicant,  but  notice  of  the 
proposed  action  shall  be  presented  to  and  a  reasonable  oppor- 
tunity shall  be  given  to  the  licensee  or  applicant  to  be  heard  in 
his  defense. 

§  2260.     Whenever,  for  any  reason,  a  license  is  revoked,  the  issuance  of 
State  Mineralogist  shall  not  issue  another  license  to  the  licensee  ",*?!  "*!l"f*. 
until  the  expiration  of  at  least  one  year  from  the  date  of  tion 
revocation  of  the  license.    The  State  Mineralogist  shall  decide 
all  matters  submitted  to  him  within  thirty  days  from  the  time 
he  takes  them  under  advisement. 

§  2261.     An  application  for  a  review  of  any  order  made  by  judicial 
the  State  Mineralogist  granting,  refusing,  or  revoking  a  license  JJJ^** "' 
may  be  made  to  the  superior  court  in  and  for  the  county 
where  the  aggrieved  party  resides,  which  court  shall  have  the 
right  and  jurisdiction  to  review  the  action  of  the  State  Min- 
eralogist, by  any  person  who  may  feel  aggrieved  by  the  order 
and  whose  name  appears  in  the  record  of  the  proceedings 
before   the    State   Mineralogist   as   a   licensee,    applicant   for 
license,  protectant,  or  accuser.    The  application  shall  be  made  Procedure 
by  filing,  in  the  office  of  the  clerk  of  the  court,  a  certified  copy 
of  the  transcript  of  the  proceedings  before  the  State  Mineralo- 
gist, including  copies  of  all  papers  filed  therein,  accompanied 
by  a  short  petition  naming  the  person  applying  for  the  review 
as  plaintiff  and  the  State  Mineralogist  as  defendant,  and  pray- 
ing for  a  review  of  the  order. 

§  2262.  Within  ten  days  after  filing  the  application,  the  Notice 
party  applying  for  the  review  shall  serve  written  notice  of 
its  pendency  upon  the  State  Mineralogist.  If  the  review 
is  of  an  order  granting  a  license  or  refusing  to  revoke  a  license, 
the  notice  shall  also  be  served  upon  the  person  to  whom  the 
license  was  granted  or  whose  license  was  permitted  to  remain 
in  force. 

The  notice  may  be  served  by  personal  delivery  or  by  regis- 
tered mail,  and  proof  of  service  shall  big  made  to  the  satis- 
faction of  the  court  if  not  admitted. 

§  2263.     No  review  shall  be  allowed  unless  taken  within  Hearing  and 
thirty  days  after  entry  of  the  order.     The  court  shall  try  all  '^''^'*'*" 
such  reviews  upon  the  transcript  and  such  evidence  as  may  be 
offered  and  admitted.    When  the  court  has  finally  determined 
any  such  proceeding,  it  shall  forthwith  cause  its  order  in  the 
premises  to  be  certified  to  the  State  Mineralogist.    The  costs  in  costs 
the  review  shall  be  awarded  at  the  discretion  of  the  court,  and 
if  any  costs  are  awarded  against  the  State  Mineralogist,  they 
shall  be  paid  out  of  funds  arising  from  the  payment  of  license 
fees  under  this  chapter.     When  a  review  of  an  order  of  the  Review 
State  Mineralogist  revoking  a  license  is  had,  such  review  shall  J^taT 
operate  as  a  stay  upon  the  order.  "p«"  """der 

§  2264.     For  the  making  of  the  transcript  the  State  Min-  Fee  for 
eralogist  shall  collect  from  the  person  ordering  it  twenty-five  ^""^"^p* 
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cents  per  folio  of  one  hundred  words  and  twenty-five  cents 
for  certiying  it. 
orefetc"'  ^  2265.  Every  person  engaged  in  a  business  licensed  under 
handled  this  chapter  shall  keep  and  preserve  a  book  in  which  shall  be 
entered  at  the  time  of  the  delivery  of  any  ores,  concentrates 
or  amalgams  bearing  gold  or  silver,  gold-dust,  gold  or  silver 
bullion,  nuggets,  or  specimens : 

(a)  The  name  of  the  person  on  whose  behalf  such  ores,  con- 
centrates, gold-dust,  gold  or  silver  bullion,  nuggets  or  speci- 
mens are  delivered. 

(b)  The  weight,  or  amount,  and  a  short  description  of  each 
lot  thereof. 

(c)  The  name  and  location  of  the  mine  or  claim  from  which 
it  is  stated  that  the  lot  has  been  mined  or  procured. 

(d)  The  name  of  the  person  delivering  it. 

(e)  The  date  of  delivery. 

(f)  Whether  the  person  makinp:  the  delivery  is  a  lessee, 
superintendent,  foreman,  or  workman  in  such  mine. 

^ofSJJd  ^  2266.  Such  book  shall  be  open  for  inspection  by  the  State 
Mineralogist,  his  deputies,  officers,  and  agents,  on  ever}^  day 
except  Sundays  and  legal  holidays,  between  the  hours  of  nine 
o'clock  a.m.  and  five  o'clock  p.m. 

If  an}^  person,  on  his  own  behalf  or  being  duly  authorized  by 
another,  makes  and  files  an  affidavit  with  the  State  Mineral- 
ogist, stating  that,  to  his  best  knowledge  and  belief,  he  or  his 
principals,  as  the  case  may  be,  has,  within  the  three  months 
next  preceding  the  filing  of  the  affidavit,  sustained  a  loss  of 
any  of  the  property  described  in  section  2265,  by  theft  or 
trespass,  and  that  he  believes  that  such  property  was  delivered 
to  a  licensee  under  this  chapter,  naming  the  licensee,  the  State 
Mineralogist  shall  forthwith  issue  a  permit  to  such  person  to 
examine  the  book  kept  by  such  licensee  as  provided  in  this 
chapter.  Upon  the  presentation  of  the  permit  to  the  licensee, 
such  person  may  inspect  and  examine  Ihe  entries  made  in  such 
book  during  said  period  of  three  months,  on  the  same  terms 
and  conditions  as  the  State  Mineralogist. 

Reports  of      §  2267.     Evcry  licensee  uudcr  this  chapter  sliall  file  monthly 

purchases  ^j^|^  ^j^^  State  Mineralogist  a  report  of  all  purchases  made 
under  this  chapter.  The  reports  shall  be  made  upon  form.s 
prescribed  by  the  State  Mineralogist  and  shall  contain  the 
information  required  by  this  chapter.  Any  licensee  who  fails 
or  refuses  to  comply  with  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor. 

Seizure  of  §  2268.  All  oflficers  and  employees  empowered  by  law  or 
diSnM  autliorized  by  a  superior  to  enforce  the  provisions  of  this  chap- 
ter are  vested  with  the  powers  of  peace  officers  to  enforce  the 
provisions  hereof  and  may  seize  and  hold  any  ores,  concen- 
trates, or  amalgams  bearing  gold  or  silver,  gold-dust,  gold  or 
silver  bullion,  nuggets,  or  specimens  wherever  found  and 
whenever  there  appear  to  be  reasonable  grounds  to  believe 
such  property  has  been  stolen  or  otherwise  illegally  taken,  and 
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may  hold  such  property  for  use  as  evidence  in  any  action 
which  may  be  brought. 

§  2269.     Whenever  any  property  so  seized  and  held  appears  Return  of 
to  be  no  longer  of  use  as  evidence,  it  shall  be  delivered  to  the  SiSei" 
owner  thereof  upon  proof  of  such  ownership.     Any  person  procedure 
claiming  ownership  may  file  a  petition  in  the  superior  court  J^e7swp 
of  the  county  of  his  residence  showing  his  claim  or  right 
thereto.    A  copy  of  the  petition  shall  be  served,  at  least  twenty 
daj's  before  the  hearing  thereof,  upon  the  Attorney  General, 
who  shall  answer  the  petition.    Upon  the  hearing  of  the  peti- 
tion, the  court  shall  try  the  issue  as  issues  are  tried  in  civil 
actions,  and  if  it  determines  that  the  petitioner  is  entitled  to 
the  property,  the  court  shall  order  it  delivered  to  the  peti- 
tioner. 

§  2270.     If  the  ores,  concentrates  or  amalgams  are  not  so  Action  to 
delivered  to  the  owner  thereof,  they  shall,  after  a  period  of  ^^'^^^^^ 
five  years  from  the  date  upon  which  they  were  seized  and  held, 
escheat  to  the  state  upon  action  brought  by  the  Attorney  Gen- 
eral in  the  superior  court  in  and  for  the  county  of  Sacramento. 
All  persons  claiming  to  be  owner  or  having  any  right  or  inter-  Parties 
est  therein  shall  be  joined  as  parties  defendant  in  the  action. 
Service  of  process  shall  be  made  as  summons  is  served  in  other  service  of 
civil  actions  upon  any  known  claimant  and  by  publication  "'""'' 
thereof,  before  the  trial  of  the  action,  at  least  once  a  week  for 
three  successive  weeks  in  a  newspaper  of  general  circulation 
printed  and  published  in  the  county  of  Sacramento. 

§  2271.     Upon  the  trial,  the  court  shall  hear  all  parties  who  Trial  and 
have  appeared.     If  any  party  proves  ownership  or,  that  he  ^"*^^"^^"' 
has  any  right  or  interest  therein,  the  court  shall  make  an 
order  for  the  delivery  of  the  property  to  him,  or  the  sale 
thereof  and  a  distribution  of  the  proceeds  to  discharge  the 
right  or  interest  which  he  has  therein,  the  balance  of  the  pro- 
ceeds to  escheat  to  the  state ;  otherwise,  the  court  shall  declare 
the  property  to  have  escheated  to  the  State.     Thereafter  the  saie  of 
State  Mineralogist  may  sell  the  ores,  concentrates  and  amal-  SrS^*^"^ 
gams  not  theretofore  sold  by  court  order  and  shall  account  for 
and  report  the  proceeds  of  the  sale  to  the  State  Controller  and 
at  the  same  time  remit  the  money  to  the  state  treasury  to  be 
credited  to  the  General  Fund.     [Amended,  Chap.  211,  Stats. 
1943], 

§  2272.     Anj^   licensee    under   this    chapter   w^ho    fails   or  Penalties 
neglects  or  refuses  to  keep  and  preserve  the  book  herein  pro-  to^eep"*^^ 
vided  for,  shall  forfeit  his  license  and  shall  also  be  liable  to  the  f*^"'^*^'  «*<=• 
penalties  provided  in  section  2274. 

Any  licensee  or  other  person  who  knowingly  makes  any 
false  entries  upon  such  book,  or  knowingly  enters  or  causes  to 
be  entered  any  false  or  fictitious  names  upon  such  book,  shall 
be  liable  to  the  penalties  provided  in  section  2274. 

Any  licensee  who  refuses  to  permit  any  duly  authorized 
person  to  inspect  such  book  or  the  entries  therein  shall  forfeit 
his  license  and  is  guilty  of  a  misdemeanor. 
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Penalty  for      §  2273.     Any  pei'soii  who  knowingly  makes  any  false  state- 
""smmeiS  iTients  Concerning  any  of  the  facts  required  to  be  stated  in 

sections  2265  or  2266  is  guilty  of  a  misdemeanor. 
Enforcement      ^  2274.     Any  violation  of' sections  2250,  2251,  2252,  2265, 
of  chapter  225^^  2267,  or  2272  is  a  misdemeanor,  punishable  by  a  fine  of 
not  less  than  one  hundred  dollars  and  not  more  than   one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  for 
not  less  than  thirty  days  nor  more  than  six  months,  or  both 
such  fine  and  imprisonment.     The   State  Mineralogist  shall 
notify  the  district  attorney  of  the  county  in  which  the  offense 
occurs  of  any  such  violation,  and  the  district  attorney  shall 
institute   criminal   proceedings   for   the   enforcement   of  this 
chapter  before  any  court  of  competent  jurisdiction. 
Disposition      All  forfeited  bail  and  fines  received  under  the  provisions  of 
"''ban and  this  scctiou  shall  be  sent  without  delay  by  the  magistrate 
fi"^  receiving  them,  fifty  per  cent  to  the  State  Treasurer,  to  be 
deposited  in  the  State  Treasury  to  the  credit  of  the  General 
Fund  and  fifty  per  cent  to  the  city  treasurer  of  the  city,  if 
incorporated,   or  to  the   county  treasurer  of  the   count}^  in 
which  the  prosecution  is  conducted.     [Amended,  Chap.  211, 
Stats.  1943]. 
Kemittai.ee      §  2275.     All   mouey   received   by   the    State   Mineralogist 
of  receipts  ^^^^j,  ^j^jg   chapter,    shall   be   accounted   for   and   reported 
monthly  to  the  State  Controller,  to  be  remitted  by  the  Con- 
troller, to  the  State  Treasury  to  the  credit  of  the  General 
Fund.     All  money  deposited  v/ith  the  State  Mineralogist  for 
fees  for  licenses  which  have  not  been  granted  shall  be  retained 
by  him  in  the  trust  fund  of  the  division  to  be  remitted  to  the 
State  Treasurer  upon  issuance  of  the  license  or  returned  to 
the  applicant  in  case  a  license  is  refused.     [Amended,  Chap. 
211,  Stats.  1943]. 

(Added  by  Stats.  1939,  Ch.  97,  as  part  of  codification.) 


MINER'S  INCH  DEFINED 

An  act  fixing  and  defining  a  miner's  inch  of  water. 
(Approved  March  23,  1901.) 

The  people  of  the  state  of  California,  represented  in  senate  and  assem- 
bly, do  enact  as  follows: 

Section  1.  The  standard  miner's  inch  of  water  shall  be  equiva- 
lent or  equal  to  one  and  one-half  cubic  feet  of  water  per  minute,  meas- 
ured through  any  aperture  or  orifice. 

Sec.  2.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed. 

Sec.  3.  This  act  shall  be  in  effect  and  force  sixty  days  from  and 
after  its  passage. 
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FENCING  ABANDONED  SHAFTS 

An  act  to  provide  for  the  covering  or  fencing  of  abandoned  mining  shafts, 
pits  or  excavations,  the  penalty,  and  also  the  penalty  for  removing 
or  destroying  the  covering  or  fencing  from  same. 

(Approved  March  20,  1903.) 

The  people  of  the  state  of  California,  represented  in  senate  and  assembly 
do  enact  as  follows  : 

Section  1.  All  abandoned  mining  shafts,  pits  or  other  abandoned 
excavations  dangerous  to  passers-by  or  live  stock  shall  be  securely  covered 
or  fenced,  and  kept  so,  by  the  owners  of  the  land  or  persons  in  charge  of 
the  same,  on  which  such  shafts,  pits  or  other  excavations  are  located. 
Any  person  or  persons  failing  to  cbmply  with  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor. 

Sec.  2.  All  abandoned  mining  shafts,  pits  or  other  excavations  situ- 
ated on  unoccupied  public  lands  may  be  securely  covered  or  fenced  by 
order  of  the  board  of  supervisors  of  the  county  wherein  the  same  is 
situated,  and  it  shall  be  the  duty  of  the  board  of  supervisors  to  keep  the 
same  securely  fenced  or  covered  whenever  it  appears  to  them,  by  proof 
submitted,  that  the  same  is  dangerous  or  unsafe  to  man  or  beast.  The 
cost  of  said  covering  or  fencing  to  be  a  county  charge. 

Sec.  3.  Any  person  or  persons  maliciously  removing  or  destroying 
any  covering  or  fencing  placed  around  or  over  any  shaft,  pit  or  other 
excavation,  as  hereinbefore  provided,  shall  be  deemed  guilty  of  a  mis- 
demeanor. 

Sec.  4.     This  act  shall  take  effect  six  months  from  the  day  of  passage. 


PROTECTION  OF  DOMESTIC  WATER  SUPPLIES  FROM 
POLLUTION  BY  PLACER  MINING  OPERATIONS 

[Chap.  1215,  Stats.  1941.] 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Any  person,  firm  or  corporation,  other  than  placer 
mine  operators  who  hold  permits  from  the  California  Debris  Commission 
to  operate,  who  has  been  engaged  or  who  shall  engage  in  the  operation 
of  a  placer  mine  on  any  stream  or  on  the  watershed  of  any  stream 
tributary  directly  or  indirectly  to  the  Sacramento  or  San  Joaquin  rivers 
shall  record  in  the  office  of  the  county  recorder  of  the  county  in  which 
its  mine  is  situate,  within  60  days  from  and  after  the  effective  date  of  this 
act,  or,  if  operations  are  commenced  after  the  effective  date,  then  within 
30  days  after  the  commencement  of  such  operations,  a  verified  statement 
verified  by  the  operator  or  by  some  one  in  behalf  of  the  operator,  showing : 

(1)  A  description  of  the  ground  proposed  to  be  mined  by  placer 
mining  methods,  described  by  United  States  Government  subdivisions 
where  possible. 

(2)  The  names  and  addresses  of  the  owners  of  the  ground, 

(3)  The  names  and  addresses  of  the  operators  of  the  mine. 

(4)  The  proposed  means  or  methods  of  placer  mining  operation. 
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(5)  The  means  whicli  the  operator  proposes  to  use  to  prevent  the 
pollution  of  an}'  stream  by  the  effluent  from  such  operations. 

In  tlie  event  an  owner  or  operator  changes  his  address,  or  of  a 
transfer  of  ownership  or  chancre  of  operator  of  any  such  mining  property, 
then  within  10  days  after  any  such  transfer  or  change,  a  notice  setting 
forth  the  names  and  addresses  of  the  new  owners  or  operators  shall  be 
filed  in  the  office  of  the  county  recorder. 

Sec.  2.  No  placer  mining  operator  who  does  not  hold  a  permit  to 
operate  from  the  California  Debris  Commission  shall  mine  by  placer 
process  on  any  stream  or  on  the  watershed  of  any  stream  tributary 
directly  or  indirectly  to  the  Sacramento  or  San  Joaquin  rivers  without 
takinjr  the  following  precautions  to  prevent  pollution  of  the  stream  by 
the  effluent  from  operations : 

( 1 )  Constructing  a  settling  pond  or  ponds  of  sufficient  size  to  permit 
the  clarification  of  w^ater  used  in  the  mining  processes  before  the  water 
is  discharged  into  the  stream. 

(2)  Mixing  with  the  effluent  from  mining  operations  aluminum 
sulphate  and  lime,  or  an  equivalent  clarifying  substance  which  will  cause 
the  solid  material  in  the  effluent  to  coagulate  and  thus  avoid  rendering 
the  water  in  the  stream  unfit  for  domestic  water  supply  purposes. 

(3)  Notwithstanding  the  provisions  of  Subdivision  2  of  this  section, 
any  placer  miner  who  is  operating  by  dredging  process  and  who  desires 
to  transport  his  dredger  across  a  stream  where  the  expense  of  construct- 
ing settling  ponds  in  the  stream  itself  would,  in  the  opinion  of  the 
operator,  be  unduly  heavy,  shall  have  the  right  to  conduct  the  dredger 
across  the  stream  without  constructing  a  settling  pond  under  the  follow- 
ing procedure :  The  operator  shall  give  to  the  clerk  or  secretary,  as  the 
case  may  be,  of  each  citj''  or  district  owning  or  operating  a  domestic 
water  supply  the  clarity  of  which  is  likely  to  be  affected  by  the  crossing 
operation,  notice  of  the  intent  of  the  operator  to  cross  the  stream.  Such 
notice  shall  be  given  at  least  seven  days  in  advance  of  the  date  that  the 
operator  expects  to  cross  the  stream  with  his  dredger.  Upon  the  expira- 
tion of  the  notice  the  operator  may  during  the  following  48  hours  conduct 
his  dredger  across  the  stream  even  though  some  turbidity  may  be  caused 
by  the  crossing  operation.  Having  crossed  the  stream  the  operator  shall 
thereupon  and  thereafter  in  its  further  operations  observe  the  provisions 
of  Subdivision  2  of  this  section. 

Sec.  3.  Any  person,  firm  or  corporation  who  fails  to  record  the 
notice  provided  for  in  Section  1,  or  to  install  the  protective  devices  or  to 
give  the  notice  provided  for  in  Section  2,  or  both,  shall  be  guilty  of  a 
misdemeanor.  The  operation  of  any  placer  mine  on  ground  not  covered 
by  a  permit  to  the  operator  from  the  California  Debris  Commission, 
without  compliance  with  the  provisions  of  both  Sections  1  and  2  hereof,  is 
hereby  declared  to  be  a  public  nuisance  which  may  be  enjoined  upon  suit 
brought  by  the  district  attorney  of  the  county  in  which  the  operation  has 
been  conducted,  or  by  any  city  or  district  whose  domestic  water  supply 
is  rendered  unfit  or  dangerous  for  human  consumption  by  the  acts,  or 
failure  to  act,  of  the  operator.  The  superior  court  of  the  county  in  which 
the  operation  is  conducted  shall  have  jurisdiction  to  hear  and  determine 
the  action  and  to  award  such  relief  as  may  be  proper  therein.  Nothing  in 
tliis  act  contained,  however,  sliall  be  deemed  or  construed  to  deprive  the 
State,  any  city,  city  and  county,  county,  district,  person,  firm  or  corpo- 
ration of  any  right  to  bring  and  maintain  any  action  or  proceeding,  in 
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any  jurisdiction,  which  it  was  entitled  to  bring  or  maintain  prior  to  the 
enactment  of  this  act,  or  to  receive  or  obtain  in  any  such  action  any 
remedy  accorded  to  it  under  existing  law. 

Sec.  4.  If  any  section,  subsection,  sentence,  clause  or  phrase  of  this 
act  is  for  any  reason  held  to  be  unconstitutional,  such  decision  shall  not 
affect  the  validity  of  the  remaining  portions  of  this  act.  The  Legislature 
hereby  declares  that  it  would  have  passed  this  act  and  each  section,  sub- 
section, sentence,  clause  and  phrase  thereof,  irrespective  of  the  fact  that 
any  one  or  more  sections,  subsections,  sentences,  clauses  or  phrases  be 
declared  unconstitutional. 


MINING  DEBRIS  IN  THE  TRINITY  AND  KLAMATH  RIVER 
FISH  AND  GAME  DISTRICT 

This  act  amends  Section  482  of  the  Fish  and  Game  Code.  [Chapter 
306,  Stats.  1937.] 

482.  (a)  It  is  unlawful  to  conduct  any  mining  operations  in  the 
Trinity  and  Klamath  River  fish  and  game  district  between  July  1  and 
November  30,  both  dates  inclusive,  except  when  the  debris,  substances, 
tailings  or  other  effluent  from  such  operations  do  not  and  can  not  pass  into 
the  waters  in  said  district. 

(b)  It  is  unlawful  between  July  1  and  November  30,  both  dates 
inclusive,  to  pollute,  muddy,  contaminate,  or  roil  the  waters  of  the 
Trinity  and  Klamath  River  fish  and  game  district.  It  is  unlawful  between 
said  dates  to  deposit  in  or  cause,  suffer,  or  procure  to  be  deposited  in, 
permit  to  pass  into  or  place  where  it  can  pass  into  said  waters,  any 
debris,  substance  or  tailings  from  hydraulic,  placer,  milling  or  other 
mining  operation  affecting  the  clarity  of  said  waters.  The  clarity  of 
said  waters  shall  be  deemed  affected  v/hen  said  waters  at  a  point  a  distance 
of  one  mile  below  the  confluence  of  the  Klamath  River  and  the  Salmon 
River  or  at  a  point  a  distance  of  one  mile  below  the  confluence  of  the 
South  Fork  of  the  Trinity  River  and  the  Trinity  River  contain  fifty  (50) 
parts  per  million,  by  weight,  of  suspended  matter,  not  including  the 
natural  turbidity  of  said  river  or  rivers. 

(c)  It  is  unlawful,  between  July  1  and  November  30,  both  dates 
inclusive,  to  carry  on  or  operate  any  hydraulic  mine  of  any  kind  on, 
along,  or  in  any  waters  flowing  into  said  Trinity  and  Klamath  River 
district,  provided,  however,  nothing  herein  contained  shall  prevent  the 
operation  of  a  hydraulic  mine  where  the  tailings,  substance,  or  debris,  or 
other  effluent  therefrom,  does  not  or  will  not  pass  into  said  waters  of  said 
Trinity  and  Klamath  River  fish  and  game  district,  between  said  dates, 
and  provided  further  that  an^^  person,  firm  or  corporation  engaged  in 
hydraulic  mining  shall  have  the  right  until  the  fifteenth  day  of  July  to 
use  water  for  the  purpose  of  cleaning  up. 

(d)  Any  structure  or  contrivance  which  causes  or  contributes,  in 
whole  or  in  part,  to  the  condition,  the  causing  of  which  is  in  this  section 
prohibited,  is  a  public  nuisance,  and  any  person,  firm  or  corporation 
maintaining  or  permitting  the  same  shall  be  guilty  of  maintaining  a 
public  nuisance,  and  it  shall  be  the  duty  of  the  district  attorney  of  the 
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county  where  the  condition  occurs  or  the  acts  creating  the  public  nuisance 
occur,  to  bring  action  to  abate  such  public  nuisance. 

(e)  Any  person,  firm,  or  corporation  violating  any  of  the  provisions 
of  this  section  is  guilty  of  a  misdemeanor. 

Sec.  2.  This  act  is  hereby  declared  to  be  an  urgency  measure 
necessary  for  the  immediate  preservation  of  public  peace,  health  and 
safety  within  the  meaning  of  Section  1  of  Article  IV  of  the  Constitution 
of  this  State.  A  statement  of  the  facts  constituting  such  necessity  is  as 
follows : 

The  streams  guarded  against  pollution  by  this  act  constitute  an 
extensive  recreation  district  and  the  preservation  of  the  mining  industry 
is  vita]  to  the  State  of  California  and  in  order  that  the  health  of  visitors 
be  protected  and  recreation  facilities  protected  during  the  summer  months 
of  this  year  it  is  necessary  that  this  act  take  immediate  effect. 

NAVIGABLE  WATERS 

Section  2349  of  the  Political  Code  was  amended  (Chap.  276,  Stats. 
1933)  by  adding  the  following  to  the  list  of  '  *  streams  and  waters  *  *  * 
declared  navigable  and  to  the  public  ways : ' ' 

The  Klamath  River  from  its  mouth  in  Del  Norte  County  to  its  con- 
fluence with  the  Shasta  River  in  the  county  of  Siskiyou ;  provided  that 
nothing  herein  shall  abrogate  or  infringe  existing  mining  rights  or  the 
rights  of  locating  or  operating  mining  claims  thereon,  otherwise  than  by 
being  made  subject  to  the  public  rights  of  way  herein  declared. 

MISCELLANEOUS  PENAL  LEGISLATION  AFFECTING  ORES 

Alaska.  Takingr  ore.  mineral  amalgam,  etc.,  with  intent  to  .steal  the  same.  Sess. 
Ltfiws  (1913),  p.  37.  To  prevent  interference  with  samples  or  bullion  and  making  false 
returns.    Sess.  Laws  (1923),  p.  93, 

Arizona.  Falsifying  of  ores.  Rev.  Stats.  (1901),  p.  1269,  §  484.  Salting  of  ores. 
/d,  p.  1272,  §  494. 

California.     See  sections  of  Public  Resources  Code  quoted  supra. 

Colorado.  Mingling  base  metals  with  ore.  2  Mills'  Ann.  Stats.  (1925),  p.  886, 
S  1997.  Ore  buyers— purchasing  ores  unlawfully.  3  Id.,  pp.  2182,  2182c,  §§  4961  to 
4966.  Substituting  ores.  Id.,  p.  2183.  Regulating  the  purchase  of  ores,  p.  2183,  §§  4968, 
4969. 

Idaho.  Alteration  of  ores.  Comp.  Stats.  (1919),  p.  2374,  §  8497.  Use  of  fraudu- 
lent scales  for  ore.    Id.,  p.  2374,  §  8496. 

Montana.  Penalty  for  commingling  foreign  substances  with  ores.  1  Choates 
Rev.  Codes  (1921),  p.  1267,  §  3438.  Making  false  samples  of  ore.  Id.,  p.  203,  §  11421. 
Use  of  false  pretenses  in  selling  mines.  4  Id.,  p.  203,  §  11419.  Changing  samples  for 
assay.     4 /d.,  p.  203,  §  11420. 

Nevada.  Recovery  of  stolen  ore  and  metals.  2  Hillyer's  Comp.  Laws  (1930), 
pp.  1227  to  1229.  f  §  4181  to  4184.  Regulating  purchase  of  ore,  p.  1230,  §§  4185  to  4189. 
Regulation  of  persons  handling  ore  for  others.  Id.,  p.  1231,  S  4190.  Changing  value  of 
ores.    5 /d.,  p.  3177,  §  10398. 

Neio  Mexico.  Ore  purchases  and  receipts.  Comp.  Laws  (1929),  p.  1147,  IS  88- 
301.    Purchasing  stolen  ore.    Id.,  p.  1148,  §  88. 

Oregon.  Robbing  or  attempting  to  rob  any  flume,  rocker,  quartz  mill,  etc.,  or 
trespassing  upon  a  mining  claim  with  Intent  to  commit  a  felony.  1  Code  (1930),  p. 
1294,  ii  14-374.     Penalty  for  conversion  of  mine  yield  by  bailee.     3  Code,  p.  4285,  §  53. 

Utah.  Larceny  from  mining  claim,  etc.  Comp.  Laws  (1917),  p.  1603,  §8286. 
Salting  mines,  fraudulent  assay.  Id.,  p.  1611,  I  8348.  Changing  samples  or  a.ssay 
crtlflcate.  Id.,  p.  1611,  {  8349.  Making  or  publishing  false  assay.  Id.,  p.  1189,  {  3823. 
Wrongful  taking  of  ores.  Rev.  Stats.,  i  1536. 

Waahington.  Salting  mines.  1  Pierce's  Code  (1921),  p.  1189,  }  3821.  Changing 
mniples.    Id.,  p.  1189,  f  3822.     False  samples.    Id.,  p.  1189,  $  3823. 

Wyoming.  Providing  penalty  for  salting.  Comp.  Laws  (1920),  p.  808,  S  4386. 
Having  or  receiving  counterfeit  gold  dust.    Id.,  p.  1277,  I  7288. 
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The  Canadian  (Ontario)  act  concerning  "Highgradingr"  is  entitled  "The  Unwrought 
Metal  Sales  Act"  of  1924.    Its  provisions,  in  part,  are  as  follows,  viz: 

"3.  Every  person  who  not  being  a  license  holder  buys,  sells,  deals  In,  receives  or 
disposes  of  by  way  of  barter,  pledge  or  otherwise,  either  as  principal  or  agent,  any 
unwrought  metal,  shall  be  guilty  of  an  offense  against  this  act  and  shall,  on  summary 
conviction  thereof,  in  the  cane  of  a  first  offense,  incur  a  penalty  not  exceeding  $500  and 
in  addition  thereto  may  be  imprisoned  for  a  period  not  exceeding  one  year,  and  for  a 
second  or  any  subsequent  offense,  shall  incur  a  penalty  not  exceeding  $1,000  and  shall 
be  imprisoned  for  a  period  of  one  year,  1924  c.  20,  s.  4. 

"4.  Every  person  who  knowingly  purchases  or  in  any  other  manner  acquires  pos- 
session of  unwrought  metal  from  any  person  other  than  a  license  holder  shall  be  guilty 
of  an  offense  and  shall  on  summary  conviction  thereof  incur  the  penalties  provided  In 
section  3,  1924,  c.  20,  s.  5." 
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FORM  No.  1 
AFFIDAVIT  OF  ANNUAL  EXPENDITURE 


State  of 

County  of. 


ss. 


being  first  duly  sworn,  deposes  and 

says,  that  at  least dollars'  worth  of  labor  was  performed 

(or  improvements  made)  between  the day  of , 

19 ,  and  the day  of ,  19 ,  upon 

the Mining  Claim,  situate  in  the 

Mining  District,  County  of ,  State  of ^ 

Such  expenditure  was  made  by  or  at  the  expense  of 

the  owner  of  said  claim,  for  the  purpose  of  complying  with  the  laws 
of  the  United  States  and  of  the  State  of pertain- 
ing to  annual  assessment  work. 

Said  labor,  so  performed,  (or  improvements  so  made)  being  as  fol- 
lows : 

(Describe  the  labor  or  improvements. ) 

Subscribed  and  sworn  to  before  me  this day  of , 

19 


Notary  Public. 

In  and  for  the  County  of State  of 

My  commission  expires 


FORM  No.  2 

NON-MINERAL  AFFIDAVIT 

Department  of  the  Interior 

U.  S.  Land  Office ,  No.. 


This  affidavit  caa  be  made  only  on  personal  knowledge,  and  can  not  be  made  on 
information  and  belief, 

,  being  duly  sworn 

according  to  the  law,  deposes  and  says  that  I  am  the  identical  person 

or  agent  for ,  who  is  an  applicant 

for  government  title  to  the 

Section   , 

Township ,  Range , Meridian; 
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that  I  am  well  acquainted  with  the  character  of  said  described  land, 
and  with  each  and  every  legal  subdivision  thereof,  having  frequently 
passed  over  the  same;  that  my  personal  knowledge  of  said  land  is 
such  as  to  enable  me  to  testify  understandingly  with  regard  thereto; 
that  there  is  not,  to  my  knowledge,  within  the  limits  thereof,  any  vein 
or  lode  of  quartz  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar, 
lead,  tin,  or  copper,  or  any  deposit  of  coal;  that  there  is  not  within 
the  limits  of  said  land,  to  my  knowledge,  any  placer,  cement,  gravel, 
or  other  valuable  mineral  deposit;  that  the  land  contains  no  salt 
spring,  or  deposits  of  salt  in  any  form  sufficient  to  render  it  chiefly 
valuable  therefor;  that  no  portion  of  said  land  is  claimed  for  mining 
purposes  under  the  local  customs  or  rules  of  miners  or  otherwise ;  that 
no  portion  of  said  land  is  worked  for  mineral  during  any  part  of  the 
year  by  any  person  or  persons;  that  said  land  is  essentially  non- 
mineral  land,  and  that  the  application  therefor  is  not  made  for  the 
purpose  of  fraudulently  obtaining  title  to  mineral  land,  but  with  the 
object  of  securing  said  land  for  agricultural  purposes;  that  the  said 
land  is  not  occupied  and  improved  by  any  Indian,  and  that  my  post- 
office  address  is 

(Sign  here  with  full  Christian  name.) 

Note. — Every  person  swearing  falsely  to  the  above  affidavit  will  be  punished  as 
provided  by  law  for  such  offense.      (See  Sec.  125,  U.  S.  Criminal  Code,  below.) 

I  Hereby  Certify  that  the  foregoing  affidavit  was  read  to  or  by 
affiant  in  my  presence  before  affiant  affixed  signature  thereto;  that 
affiant  is  to  me  personally  known  (or  has  been  satisfactorily  identified 

before  me  by ) ; 

{Give  full  name  and  post-office  address.) 
that  I  verily  believe  affiant  to  be  a  credible  witness  and  the  identical 
person  hereinbefore  described,  and  that  said  affidavit  was  duly  sub- 
scribed and  sworn  to  before  me,  at  my  office,  in , 

{Town.) 

within  the 

{County  and  State.) 

land  district,  this ^ day 

of ,  19 


{Official  designation  of  officer.) 

UNITED  BTATB8  CRIMINAL  CODE, — CHAP.    6 

8«c.  125.  Whoever,  having:  taken  an  oath  before  a  competent  tribunal,  officer,  or 
person,  In  any  case  In  which  a  law  of  the  United  States  authorizes  an  oath  to  be  admin- 
istered, that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testi- 
mony, declaration,  deposition,  or  certificate  by  him  subscribed,  is  true,  shall  wilfully 
and  contrary  to  such  oath  state  or  subscribe  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  fined  not  more  than  two  thousand 
dollars  and  Imprisoned  not  more  than  Ave  years.     (Act,  March  4,  1909.     35  Stat,  1111.) 
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FORM  No.  3 

ARTICLES  OF  INCORPORATION 

(As  Articles  of  Incorporation  must  conform  to  the  laws  of  the  State  or  Territory 
within  which  the  corporation  may  be  organized,  only  the  "purposes"  of  a  mining  cor- 
poration are  subjoined.) 

The  business,  objects  and  purposes  to  be  transacted,  promoted  and 
carried  on  by  this  corporation,  and  the  purposes  for  which  it  is  formed 
are  locating,  working,  developing,  leasing,  buying,  selling,  and  otherwise 
dealing  in  mines,  mining  locations,  mining  claims,  mining  rights,  mineral 
deposits,  mill-sites,  tunnel-claims  or  rights,  Avater  rights,  mining  plants, 
mining  dredges,  machinery,  or  works  used  in  connection  therewith. 
Also,  to  engage  in  and  carry  on  the  business  of  dredging  for  gold  and 
other  mineral  substances  or  deposits,  in  water  or  upon  land.  Also,  to 
engage  in  and  carrj^  on  the  business  of  boring  for,  producing,  owning, 
holding,  buying  and  selling  petroleum  oils,  natural  gas,  asphaltum, 
bitumen,  and  other  hydro-carbon  substances.  Also,  to  produce,  gener- 
ate, or  otherwise  obtain  electric  light,  power,  and  heat.  Also,  to  engage 
in  and  carry  on  the  business  of  crushing,  smelting,  milling,  calcining, 
refining,  dressing,  concentrating,  cyaniding,  generating,  manipulating, 
and  preparing  for  market  gold,  silver,  quicksilver,  lead,  tin,  copper, 
zinc,  iron,  or  other  ore,  coal,  slag,  petroleum  oil,  metals,  and  mineral 
substances  of  all  kinds ;  and  to  carry  on  any  other  reducing,  smelting, 
or  metallurgical  operations  which  may  seem  conducive  to  any  of  this 
corporation's  objects,  purposes  or  business.  Also,  to  engage  in  and 
carry  on  the  business  of  buying,  selling,  manufacturing,  and  dealing 
in  ores,  tailings,  slag,  metals,  mining  plants,  machinery,  implements, 
conveniences,  provisions  and  things  used  in  connection  with  the  busi- 
ness of  this  corporation,  or  required  by  the  workmen  and  others 
employed  by  this  corporation. 

Also,  the  entering  into  partnerships,  or  into  any  arrangement  for 
sharing  profits,  union  of  interests,  cooperation,  joint  adventure,  recip- 
rocal concession  or  otherwise,  with  any  person,  firm  or  corporation 
carrying  on  or  engaged  in,  or  about  to  carry  on  and  engage  in  any 
business  or  transaction  which  this  corporation  is  authorized  to  carry 
on,  or  engage  in  any  business  or  transaction  capable  of  being  conducted 
so  as  to  directly  or  indirectly  benefit  this  corporation.  Also,  to  take 
and  acquire,  by  purchase  or  exchange,  or  other  lawful  modes,  and  to 
hold,  own,  deal  in,  sell,  and  otherwise  dispose  of  the  capital  stock  or 
bonds  of  other  corporations. 

And,  in  general  to  do,  and  perform  any  and  every  other  act  or  acts, 
or  things,  of  whatsoever  name  or  nature,  incident  to,  growling  out  of 
or  connected  with  the  purposes,  objects  and  business  for  which  this  cor- 
poration is  formed. 

FORM  No.  4 
APPOINTMENT  OF  STATUTORY  AGENT  * 

Know  All  Men  by  These  Presents  : 

That ,  corporation 

organized  fc.nd  existing  under  the  laws  of , 

has  designated,  constituted,  and  appointed,  and  by  these  presents  does 

*  See  9  Fletcher  on  Corporations,  p.  9920,  §  5902,  n.  66. 


676  APPENDIX — FORMS   AND   PRECEDENTS 

hereby  designate,  constitute,  and  appoint , 

residing  in ,  State  of , 

its  true  and  lawful  attorney  upon  whom  process  issued  by  authority  of 

or  under  any  law  of  said  State  of in  any  action  or 

proceeding  against  it  may  be  served;  and  service  of  such  process  on 
said  representative  shall  constitute  a  valid  and  binding  service  on  said 
corporation. 

In  witness  whereof,  the  said  corporation  has  caused  its  corporate 
name  to  be  hereunto  subscribed  and  its  corporate  seal  to  be  hereunto 

affixed,  by  its  officers  thereunto  duly  authorized,  this 

day  of ,  19 


FORM  No.  5 
AGREEMENT  TO  SELL  » 

(Precedent  in  Eisleben  v.  Brooks,  179  Fed.  86) 

Memorandum  of  agreement  made  and  entered  into  in  duplicate 

at this day  of , 

19 ,  by  and  between and 

both  of parties  of  the  first  part,  and 

all  of ,  parties  of  the 

second  part,  witnesseth :  That  the  parties  of  the  first  part  are  the  own- 
ers and  holders  of  options  on  the  mineral  rights  and  are  in  process  of 
acquiring  under  purchase  options  and  leases,  other  mineral  rights  in 

all,  or  as  much  thereof  as  can  be  had,  of  what  is  known  as 

in counties  in  the  state  of 

Money  is  needed  for  the  immediate  prospecting  of  and  the  purchas- 
ing of  said  mineral  rights  from  said  first  parties,  and  the  parties  of 
the  second  part  agree  to  furnish  such  funds. 

The  parties  of  the  first  part  agree  to  convey  by  proper  deeds  and 

transfers  to of ,  as  trustee, 

or  his  successor  in  person  or  corporation,  all  of  said  mineral  rights 
now  owned  by  them  or  whether  they  acquire  an  option  thereon,  or 
whether  they  acquire  them  by  purchase,  options  or  leases  at  any  time 
in  the  future.    The  said  parties  of  the  second  part  agree  to  furnish  for 

immediate  use  a  drilling  fund  enough  to  sufficiently  drill  said 

otherwise  to  accept  same  without  drilling,  and  as  said  property  is 
drilled  to  accept  for  said  trustee,  or  his  successor,  the  mineral  rights 

under  any  and  all  lands  in  said which  are  now  and 

in  the  future  may  be  owned,  purchased,  optioned,  or  leased  by  said 
first  parties,  which  are  shown  by  ordinary  methods  of  drilling  to  con- 
tain  paying  to  said  first  parties 

dollars,  cash  per  acre  for  the  same. 

Upon  completion  of  said  drilling  and  purchasing,  or  before  if 
deemed  advisable,  the  parties  hereto  agree  to  organize  a  corporation  for 
the  division  of  and  further  development  of  said  properties,  and  to  which 
corporation  the  parties  of  the  second  part  hereby  subscribe  and  agree 
to  pay  in  the  sum  of dollars  ca.sh,  and  which  organi- 
zation shall  be  duly  incorporated   under  the   laws   of   the   state   of 

,  and  its  capital  stock  shall  be  issued 

fully  paid  and  non-assessable. 

*  For  another  form,  •««  Cohn  v.  Valentine,  88  Cal.  A.  487.  263  Pac  846. 
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The  capital  stock  of  said  corporation  shall  be  issued  and  divided  as 

follows:  The  said  parties  of  the  first  part  are  to  receive 

of  said  stock  and  the  parties  of  the  second  part  are  to  receive 

of  said  stock. 

It  is  understood  that  the  corporation  thus  formed  shall  refund  to 
said  second  parties  the  amount  of  money  paid  out  by  them  to  the  first 
])arties  in  the  purchasing  of  said  mineral  rights.  In  the  perfecting  of 
the  arran^rement  under  this  contract,  it  is  considered  and  understood 
that  the  development  of  said  properties  on  an  extensive  scale  shall  be 

carried  into  effect  and  that  no  less  than fully  equipped  modern 

plants  shall  be  put  into  operation  just  as  soon  as  the 

market  by  proper  advertising,  soliciting,  etc.,  will  justify. 

The  situation  being,  however,  that  the  parties  of  the  first  part  are 
unable  to  furnish  capital  to  assist  in  the  carrying  of  said  operation  into 
effect,  it  is  hereby  understood  and  agreed,  and  is  the  chief  considera- 
tion to  first  parties  in  this  contract,  that  said  second  parties  shall 
furnish  or  acquire  for  said  corporation  the  necessary  capital  for  said 
development,  and  to  protect  first  parties'  interests  in  said  corporation 
until  such  time  as  said  corporation  shall  have  accumulated  sufficient 
working  capital  to  justly  protect  first  parties  therein. 

In  witness  whereof,  the  parties  hereto,  and  to  its  duplicate,  have  set 
their  hands  the  day  and  year  first  above  written. 


FORM  No.  6 
COMPROMISE  OF  ADVERSE  CLAIM 

(Precedent  in  St.  Louis  Co.  v.  Montana  Co.,  171  U.  S.  650) 

The  terms  of  the  agreement  made  this day  of , 

19 ,  by  and  between ,  the  party  of  the  first 

part,  and ,  the  party  of  the  second  part,  are  as  follows: 

That  in  consideration  of  the  compromise  and  settlement  of  the 

adverse  suit  brought  by  said  party  of  the part  in  the 

Court  of  the ,  to  determine  the  right 

of  possession  to  the mining  claim,  as  mentioned  and 

described  in  the  complaint  in  said  suit,  and  also  of  the  withdrawal  of 
the  adverse  claim  upon  which  said  suit  is  based,  and  also  of  settling  and 

agreeing  upon  the  boundary  line  between  said mining 

claim  and  the mining  claim  of  said  party  of  the 

part,  the  said  party  of  the part  hereby 

agrees  and  binds within days  after  the  issuance 

of  the  patent  as  applied  for  to  make,  execute  and  deliver  to  said  party 

of  the part,  or assigns  a  good  and  sufficient 

deed  of  conversance  for 

(Description) 

That  thereupon  the  said  party  of  the part  shall  imme- 
diately dismiss  said  suit  and  withdraw  said  adverse  claim. 

That  during  the  pendency  of  said  patent  proceedings,  or  during 
any  of  the  times  herein  provided  for  the  said  party  of  the 
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part  shall  not  make,  nor  cause  to  be  made,  any  motion  in  said  court 
for  the  dismissal  of  said  suit,  for  want  of  prosecution,  nor  at  all. 

In  witness  whereof,  the  parties  hereto,  have  hereunto  and  to  its 
duplicate,  set  their  hands  the  day  and  year  first  above  written. 


FORM  No.  7 
GRUB  STAKE  CONTRACT  * 

(Precedent  in  Morrow  v.  Matthew,  10  Idaho  423,  79  Pac.  196) 

The  terms  of  the  agreement  made  this day  of , 

19 ,  between ,  of , 

State  of ,  the  party  of  the  first  part,  and 

,  of  the  same  place,  the  party  of  the 

second  part,  are  as  follows : 

That  the  party  of  the  first  part  shall  forthwith  proceed  to 

,  in  the  State  of ,  and  for 

months  from  the  date  hereof  devote  his  time,  labor, 

and  skill  in  prospecting  for  mineral  deposits  therein,  and  when  found 
he  shall  locate  mining  claims  thereon  subject  to  location  under  the 

laws  of  the  United  States,  the  State  of ,  and  the  local 

rules,  regulations  and  customs  of  miners  in  force  in  the  mining  district 
in  which  such  deposits  may  be  situated  for  the  joint  use  and  benefit 
of  the  said  parties  hereto. 

That  the  said  parties  hereto  shall  be  equally  interested  in  each  and 
every  mining  claim  so  discovered,  located,  or  which  may  be  acquired 
in  any  manner  by  said  party  of  the  first  part  within  said  territory 
during  the  time  aforesaid. 

That  the  said  party  of  the  second  part  shall,  from  time  to  time  and 
upon  his  demand,  furnish  the  said  party  of  the  first  part  with  such 
supplies,  tools  and  instruments  and  other  things  of  necessity  incident 
to  such  prospecting,  locating  and  acquiring  mining  claims  as  said 
party  of  the  first  part  shall  properly  require  in  the  keeping  of  this 
agreement  on  his  part. 

In  witness  whereof,  the  said  parties  hereto  have  hereunto,  and  to  its 
duplicate,  set  their  hands   the  day  and  year  first  above  written. 


FORM  No.  8 
CONTRACT  WITH  MINING  ENGINEER 

(Precedent  in  Wishon  v.  Great  Western  Co.,  29  Wash.  355,  69  Pac. 

1105) 

This  agreement,  made  and  entered  into  this day  of , 

19__,  between ,  of in  the  County  of in 

the  State  of ,  the  party  of  the  first  part,  and of 

in  the  County  of and  State  of ,  the 

party  of  the  second  part,  Witnesseth :  That  whereas,  the  said  party  of 
the  first  part  is  a  mining  engineer  and  expert,  whose  opinions  and 
statements  concerning  mines  and  mining  properties  are  of  value  and 

*  For  form  of  complaint,  finding  of  fact  and  conclusions  of  law  and  decree  in  case 
of  fraudulent  conspiracy  of  prospector  with  third  parties,  see  Lockhart  v.  Washington 
Co.,  16  N.  M.  223,  117  Pac.  833. 
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are  highly  regarded  by  those  who  are  purchasing  mines  and  mining 
property ;  and 

Whereas,  the  said  party  of  the  second  part  is  desirous  of  selling  and 
disposing  of  those  certain  mines  and  mining  property,  of  which  the  said 
party  of  the  second  part  is  the  owner,  hereinafter  described;  and  is 
desirous  of  employing  the  said  party  of  the  first  part  in  reporting  on 
the  said  property,  so  as  to  have  his  professional  recommendation,  or 
other  report,  upon  the  same,  as  the  property  may  warrant.  Now,  there- 
fore, this  agreement  witnesseth : 

That  for  and  in  consideration  of  the  services  rendered  and  to  be 
rendered  by  the  said  party  of  the  first  part  in  the  sale  of  the  said  mines 
and  mining  property,  which  is  now  pending  or  on  any  sale  or  sales 
which  may  be  made  by  and  through  the  report  upon  said  property,  by 
the  said  party  of  the  first  part,  at  any  time,  or  to  any  person  whom- 
soever of  the * group  or  property,  consisting  of  the 

and lode  mining  claims,  situate  at Mining  District, 

County  of and  State  of ;  and  in  consideration  of 

the  report  of  the  said  party  of  the  first  part,  or  any  part  of  the  said 
report,  or  any  map,  writing,  printed  matter,  or  other  recommendation, 
or  statement,  made  by  said  party  of  the  first  part,  for  and  on  account 

of  the  sale,  which  is  now  pending,  for  the  price  of dollars, 

or  any  sale  or  sales  hereafter  to  be  made  by  and  through  the  said  report, 
or  any  part  thereof,  of  the  said  property,  the  said  party  of  the  second 
part  covenants  and  agrees  to  and  with  the  said  party  of  the  first  part 
that  he  will  pay  him,  said  party  of  the  first  part,  or  his  heirs  or  assigns, 
the  full  sum  of dollars,  to  be  paid  immediately  upon  the  pay- 
ment of  the  purchase  money.     And  it  is  further  agreed  and  understood 

that  the  expenses  incurred  in  making  the  trip  from to  the 

said  property  and  return,  and  during  the  examination,  assays,  maps, 
etc.,  by  the  party  of  the  first  part  shall  be  repaid  to  him  by  the  said 
party  of  the  second  part  at  the  time  and  times  said  expense  is  incurred. 
And  the  said  party  of  the  first  part  promises  and  agrees  to  and  with 
the  said  party  of  the  second  part  that  he  will  use  all  his  professional 
skill  and  will  make  a  full  and  complete  report  of  the  said  mines  and 
mining  property  and  will  expert  the  same,  and  will  do  all  in  his  power 
to  bring  about  a  fair  and  honest  sale  of  the  said  property  upon  the  terms 
and  conditions  hereinbefore  set  forth. 

In  witness  whereof,  the  said  parties  hereto  have  hereunto  and  to  its 
duplicate,  set  their  hands  the  day  and  year  first  above  written. 


FORM  No.  9 
OIL  WELL  DRILLING  CONTRACT  ♦ 

(Precedent  in  Cook  v.  Columbian  Co.,  144  Cal.  670,  78  Pac.  287) 

This  agreement,  made  and  entered  into  this day  of , 

19__,  between ,  of ,  the  party  of  the  first  part,  and 

,  of ,  the  party  of  the  second  part,  Witnesseth: 

That  the  party  of  the  second  part  will  furnish  at  his  own  cost  and 
expense  all  the  machinery,  tools,  paraphernalia  and  materials  of  all 

*  For  another  form  of  Oil  Well  Drilling  Contract,  see  Snyder  v.  Noss,  99  Okla.  142, 
226  Pac.  319. 
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kinds,  including  labor,  fuel,  water,  and  any  and  all  things  of  whatsoever 
kind  and  nature  that  may  be  necessary  and  needful  (except  casing, 
pipe  and  shoes)  to  properly  perform  the  work  of  drilling  or  boring  not 

less  than feet  of  hole  or  wells,  and  to  drill  or  bore  the  same 

at  any  one  or  more  places  on  the  following  described  land  situate,  lying 

and  being  in  the  County  of ,  State  of ,  and  more 

particularly  described  as  follows,  to  wit: 

(Description) 

as  may  be  desired  and  designated  by  the  party  of  the  first  part,  for 
the  agreed  price  per  foot  sunk,  as  shown  and  set  forth  in  the  following 
scale  of  prices,  at  different  depths  up  to feet,  and  in  accord- 
ance with  the  further  terms  and  conditions  herein  contained.  Provided, 
however,  that  in  case  the  drilling  of  any  well  shall  be  stopped  by  the 
party  of  the  first  part  for  any  cause  after  it  has  been  begun,  that  the 
party  of  the  first  part  will  pay  the  net  cost  of  moving  the  drilling 
outfit  to  any  other  place  on  the  said  property,  where  another  well  is  to 
be  started,  in  addition  to  the  amount  earned  for  the  number  of  feet 
sunk  in  accordance  with  the  said  scale  of  prices  per  foot  and  that  should 

work  be  stopped  on  any  well,  for  any  cause,  after  a  depth  of 

feet  has  been  sunk,  then  the  said  party  of  the  second  part  shall  move 
the  rig  at  his  own  cost  and  expense  to  the  place  designated  by  the 
party  of  the  first  part.  That  in  case  of  abandonment  of  any  well  or 
wells  for  any  cause  the  party  of  the  second  part  will  pull  and  remove, 
in  a  careful  manner,  all  casing,  pipe  and  fittings  used  in  said  well  or 
wells  that  can  be  got  out  by  a  reasonable  and  faithful  effort  by  the 
use  of  all  appliances  and  tools  ordinarily  used  in  performing  such  work. 

That  all  casing,  pipe  and  shoes  of  the  proper  sizes  necessary  to  be 
used  in  the  well  or  wells  will  be  furnished  and  delivered  on  the  ground 
by  the  party  of  the  first  part  and  shall  be  of  such  sizes  as  such  party 
may  select,  and  the  same  shall  be  properly  inserted  and  used  in  the 
wells  by  the  party  of  the  second  part  and  carried  to  the  bottom,  if 
possible  without  diminishing  the  size  except  in  cases  where  it- is  found 
absolutely  unavailable  after  the  use  of  under-reamers  and  other  appli- 
ances, as  may  be  necessary  and  proper  for  keeping  the  whole  in  proper 
shape. 

That  in  case  a  body  of  asphaltum  be  encountered  at  any  considerable 
depth  and  it  is  found  impossible  after  a  faithful  and  reasonable  effort 
so  to  do  that  it  cannot  be  drilled  through  nor  penetrated  by  the  use  of 
any  of  the  known  tools  and  appliances,  then  the  said  well  will  be  con- 
sidered as  completed  and  a  settlement  made  in  full  for  the  depth 
drilled  according  to  the  said  scale  of  prices;  provided,  however,  that 
the  party  of  the  first  part  shall  have  full  and  free  right  and  privilege 
to  use  and  operate  the  machinery  and  outfit  of  the  party  of  the  second 

part  at  his  own  cost  and  expense  for  a  period  not  to  exceed , 

or  until  satisfied  that  the  hole  cannot  be  sunk  any  deeper. 

That  in  case  oil,  gas  or  asphaltum  shall  be  found  at  any  depth  in 
any  well  and  the  party  of  the  first  part  shall  elect  to  stop  drilling 
in  such  well,  the  party  of  the  second  part  shall  properly  test  the  well 
and  leave  the  same  in  condition  ready  for  the  pump  or  other  working 
appliances  before  moving  the  rig  and  outfit  away. 
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It  is  understood  by  and  between  both  parties  hereto  tliat  this  contract 

is  for  a  total  of feet  of  hole  or  wells,  and  that  the  party  of 

the  second  part  agrees  to  put  down  any  one  hole  to  a  total  depth  of 

feet,  if  the  ground  is  such  that  it  can  possibly  be  done,  by 

reasonable  effort,  or  that  he  will  stop  the  drilling  of  any  well  at  any 
depth,  as  directed  by  the  party  of  the  first  part  and  in  accordance 
with  the  said  scale  of  prices  per  foot  sunk,  and  the  terms  and  conditions 
herein  contained. 

Tliat  the  party  of  the  first  part  will  pay,  or  cause  to  be  paid  to  the 
party  of  the  second  part  the  amount  earned  for  each  foot  of  hole 
sunk  in  accordance  with  the  said  scale  of  prices  at  times  and  as  follows, 
to  wit : 

An  advance  sum  of dollars,  when  the  ris"  and  outfit  are  on 

the  ground  and  ready  to  commence  the  work  of  drilling; 

per  cent  of  the  amount  earned  as  per  scale  when  the  well  has  been  sunk 

to  a  depth  of feet  and  a  like per  cent  of  the  amount 

earned  at  the  completion  of  each feet  until  the  well  is  either 

completed  or  abandoned,  or  the  work  stopped  by  the  party  of  the  first 
part,  when  the  balance  in  full  shall  be  paid,  after  deducting  the  said 
advance  payment  of dollars. 

Done  in  duplicate,  .the  day  and  year  first  above  written. 


FORM  No.  10 
CONTRACT  WITH  INDEPENDENT  CONTRACTOR 

The  terms  of  the  agreement  made  tliis day  of , 

19 ,  between ,  party  of  the  fir.st  part,  and , 

party  of  the  second  part,  are  as  follows,  viz. :  Th.at  the  said  partj'  of 

the  second  part  shall  excavate  or  run lineal  feet  of  tunnel 

work   within   the mining   claim   situate   in   the 

Mining  District,  County  of and  State  of  California,  com- 
mencing at  a  point  to  wit: feet  (southwest)  and 

feet   (west)   from  the   (east  and  center  monument  of  said  claim)   for 

the  agreed  sum  or  price  of dollars  per  lineal  foot;  said  tunnel 

to  be feet  in  width  and feet  in  height,  in  the  clear, 

and  to  be  timbered  where  necessary.     Payment  therefor  by  said  party 

of  the  first  part  shall  be  made  in  full  within days  after  the 

full  completion  of  said  work.  Work  upon  said  tunnel  under  this  con- 
tract shall  commence  Avithin days  from  the  date  hereof  and 

the  same  shall  be  fully  completed  in  proper  and  minerlike  manner  by 
said  party  of  the  second  part  on  or  before  the  thirtieth  day  of  June 
next  thereafter  ensuing;  said  party  of  the  second  part  to  hold  said 
party  of  the  first  part  harmless  as  against  all  and  every  lien  of  laborei'S, 
miners,  and  mechanics,  and  for  materials  furnished. 

In  witness  whereof  the  said  parties  hereto  have  hereunto,  and  to  its 
duplicate,  set  their  hands  the  day  and  3'ear  first  above  written. 
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FORM  No.  1 1 
OPTION 

Tliis  agreement,  made  the day  of ,  19-_,  between 

.  a  corporation  organized  and  existing  under  and  by  virtue 

of  tlie  laws  of  tlie  State  of ,  the  party  of  the  first  part,  and 

,  of  the  County  of ,  State  of ,  party  of 

the  second  part.  Witnesseth :  That  the  party  of  the  first  part,  in  con- 
sideration of ,  will  sell  to  the  party  of  the  second  part  all 

those  certain  mining  claims  and  water  rights  situate,  lying  and  being 

within  the Mining  District,  County  of ,  State  of 

,  more  particularly  bounded  and  described  as  follow^s,  to  wit: 

(Description) 
ui)on  the  following  terms  and  conditions,  to  wit : 

The  party  of  the  first  part  will  cause  to  be  deposited  in  escrow  in 
the  Bank  of in  the  County  of ,  State  of , 

at  the  time  of  the  execution  of  this  instrument,  its  deed  in  writing, 
good  and  sufficient  in  the  law,  to  the  party  of  the  second  part,  or  his 
assigns,  of  each  and  all  of  the  properties  hereinbefore  mentioned  and 
described. 

The  party  of  the  second  part  is  hereby  granted  an  option  to  pur- 
chase all  of  said  mining  claims  and  Avator  rights  for  the  sum  of 

dollars,  subject  to  the  terms  and  special  exceptions  and  conditions 
hereof,  in  the  following  manner:  That  tlie  said  party  of  the  second 
part  slicill  i^ay  in  to  the  credit  of  the  said  party  of  first  part  at  said 

Bank  of ,  on  or  before  12  o'clock  noon  of  each  day  specified, 

to   wit:    On   or  before   the day   of ,   19 ,    per 

cent  of  the  said  purchase  price  of  said  properties  and  the  balance  of 

said   purchase  money   in equal  payments  of per  cent 

of  the  whole  ever}- months  thereafter. 

It  is  hereby  agreed  that  all  of  the  foregoing  payments  shall  be  made 
in  lawful  money  of  the  Ignited  States. 

It  is  hereby  agreed  that  the  party  of  the  second  part  shall  have  the 
right  to  anticipate  the  payments  of  the  entire  unpaid  purchase  price 

of  said  properties  at  said  Bank  of __,  but  in  the  event  that 

he  exercises  such  right  he  shall  pay  all  of  the  unpaid  installments  in 

full;  provided,  that  he  be  allowed  an  amount  equal  to per  cent 

per  annum  on  each  unpaid  installment  for  the  length  of  time  for  which 
such  installment  is  thus  anticipated;  and  provided  further,  that  such 
payment  or  payments,  or  any  part  thereof,  is  not  derived  from  the 
proceeds  of  said  properties,  or  any  part  thereof;  and  provided  further, 
that  if  the  party  of  the  second  part  shall  exercise  the  option  conferred 
hereby  to  anticipate  deferred  payments,  he  shall  give  notice  in  writing 
to  tlie  party  of  the  first  part  of  his  intention  to  exercise  such  option 

days  prior  to  the  time  he  shall  be  allowed  to  exercise  the 

same. 

It  is  further  agreed  that  during  the  period  from  the  date  hereof 
until  the  final  payment  of  the  .said  entire  purchase  price  of  said  prop- 
erties is  made,  said  party  of  the  first  part  shall  remain  in  the  entire 
possession  and  control  of  the  proi)erty  hereinbefore  particularly  men- 
tioned and  described,  except  ih;il  upon  the  making  of  said  first  payment 
of  said per  cent  of  s.iid  purchase  price  of  said  properties  the  said 
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party  of  the  second  part  may,  and  shall  have  the  right  to  enter  into  and 
take  possession  of  all  and  sinj^nlar  said  premises  and  property,  and 
commence  Avork  and  make  improvements  thereon,  and  operate,  mine 
and  extract  the  mineral  from  said  premises  and  property.  That  in 
or<ler  that  said  party  of  the  first  part  may  be  fully  protected  hereunder, 
it  is  hereby  ap:reed  that  all  work  done  and  improvements  made  by  said 
party  of  the  second  part  upon  said  premises  and  property  under  the 
terms  hereof  shall  be  done  in  a  miner-like  and  proper  manner  to  enable 
lid  premises  to  be  carefully  operated,  and  so  that  the  mineral  therein 
contained  maj^  be  extracted  in  an  economical  and  miner-like  manner, 
nnd  all  of  said  work  done  and  improvements  made  shall  be  done  or 
made  under  the  supervision  of  said  party  of  the  first  part  and  with  its 

eoiisont,  and  to  that  end  it  is  hereby  aj^'reed  that  Mr ,  its 

s'lperintendent,  or  his  successor  in  office  shall  have  the  riorht  to  finally 
])a.ss  u])on  and  approve  of,  or  reject,  any  plan  or  portion  of  a  plan  of 
the  party  of  the  second  part  for  the  workin^^  and  improvement  of  said 
])remises  and  property,  or  any  part  thereof,  or  of  any  work  or  ditches 
or  pipe  lines  which  may  be  connected  therewith.  That  said  party  of 
the  second  part  hereby  a.jrrees  to  dispose  of  the  proceeds  of  the  working 
of  said  premises  as  obtained  or  received  by  him  from  time  to  time  as 
follows:  All  of  such  proceeds,  less  the  actual  cost  of  extraction,  reduc- 
tion or  refining,  hauling  and  freight  charges,  shall  be  applied  as  a 
payment  upon  the  unpaid  portion  of  the  next  payment  falling  due 
hereunder  upon  the  purchase  price  of  said  mining  claims  and  water 
rights. 

It  is  understood  and  agreed  that  in  consideration  of  the  premises, 

that  said  party  of  the  second  part  shall  within days  from 

tlie  date  liereof  enter  upon  said  premises  by  his  duly  accredited  agent 
or  agents,  mining  engineer  or  mining  engineers,  mining  expert  or  min- 
ing ex])erts,  together  with  proper  assistants  and  paraphernalia  con- 
stituting a  proper  and  sufficient  outfit  therefor,  and  in  a  proper  and 
miner-like  manner,  and  at  his  own  cost  and  expense,  make  a  proper 
examination  and  test  of  the  mineral  A'alue  of  said  premises  and  prop- 
erties, holding  and  keeping  the  same,  and  all  thereof,  free  and  clear  of 
all  costs,  charges  and  liens  for  such  examination  and  working. 

It  being  further  understood  and  agreed  that  the  said  party  of  the 
second  part  shall  keep  the  party  of  the  first  part  fully  informed  of 
said  work,  and  permit  the  said  party  of  the  first  part  at  all  times,  and 
at  any  time,  to  inspect  such  work,  and  any  and  all  thereof;  and  it  is 
further  agreed  that  in  furtherance  of  such  examination  and  test  said 
party  of  the  second  part  may  use  and  enjoy  the  improvements  now 
placed  upon  said  premises  and  properties  together  with  such  personal 
property  now  thereon  as  may  be  necessary  or  proper  in  the  making  of 
such  examination  and  test ;  but  in  the  event  that  said  work  is  not  being 
done  to  the  satisfaction  of  the  said  party  of  the  first  part,  it  shall  have 
the  right  and  it  is  hereby  given  the  right  to  cause  all  work  being  done 
by  said  party  of  the  second  part  to  immediately  cease. 

It  being  further  distinctly  understood  and  agreed  that  upon  the 
failure  on  the  part  of  the  party  of  the  second  part  to  enter  upon  said 
premises  and  properties  within  the  time  and  in  the  manner  lastly  here- 
inbefore aforesaid,  this  option  and  all  rights  and  privileges  thereunder 
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shall,  upon  and  at  the  expiration  of  said days  be  instantly 

forfeited,  canceled  and  annulled. 

In  the  event  that  such  examination  is  made  within  the  time  herein- 
before specified,  and  that  thereafter  the  said  party  of  the  second  part 
shall  elect  not  to  purchase  said  premises  and  properties  under  the 
terms  hereof,  he,  the  said  party  of  the  second  part  shall  deliver  to  the 
said  party  of  the  first  part,  free  from  all  cost,  char^^es  and  expense  to 
it  whatsoever,  copies  of  all  data,  plans,  field  notes,  analyses,  samples, 
photographs  and  other  determinations  and  reports  that  he,  the  said 
party  of  the  second  part,  shall  have  made  or  caused  to  be  made,  or 
otherwise  obtained,  in  and  about  and  by  reason  of  said  examination 

and  test,  the  same  to  be  so  delivered  within days  after  this 

option  may  have  been  concluded  under  the  terms  hereof. 

In  the  event  that  the  said  party  of  the  second  part  does  not  purchase 
said  premises  and  properties,  in  accordance  with  the  terms  hereof,  or 
shall  default  in  any  payment  heroin  provided  for,  or  this  option  be 
revoked  for  Iciral  cause  by  the  said  party  of  the  first  part,  any  and  all 
improvements  placed  upon  said  hereinabove  described  premises  and 
properties  by  the  said  party  of  the  second  part,  shall  thereupon  imme- 
diately become  and  be  the  property  of  said  party  of  the  first  part, 
without  any  cost,  charore  or  expense  to  it  whatsoever  therefor. 

It  is  hereby  further  a^ireed  that  if  at  any  time  the  party  of  the 
second  part  shall  fail  to  make  any  payments  herein  provided  for  upon 
the  said  purchase  price  of  said  premises  and  properties  at  the  time  and 
place  herein  specified  for  the  same  to  be  made,  the  rights  of  the  party 
of  the  second  part  under  this  option  shall  immediately  cease  and  deter- 
mine, and  the  payments  which  shall  have  been  made  by  him  therefor 
shall  be  applied  as  follows: 

AVhereas,  the  damap-e  to  the  present  or  future  value  of  the  several 
properties  affected  by  this  agreement  by  a  failure  to  purchase  the 
same  as  herein  provided,  and  the  dama*?e  which  may  be  occasioned 
to  the  same  durinp:  the  existence  of  this  option  prior  to  any  breach 
thereof  by  the  party  of  the  second  part,  can  not  be  estimated  or  estab- 
lished in  a  court  of  justice  by  reason  of  the  difficulty  of  establishing 
hereafter  the  present  appearance,  prospects  and  apparent  value  of 
said  hereinabove  described  mininir  claims  and  the  changes  in  the 
appearance,  prospects  and  value  of  the  same  at  the  time  of  such  breach, 
and  other  difficulties  and  the  consequent  damage  resulting  thereby 
t(»  the  party  of  the  first  part. 

It  is  liereby  agreed  that  all  payments  and  expenditures  which  shall 
liave  been  made  under  this  option  by  the  party  of  the  second  part 
upon  said  premises  and  properties,  or  upon  any  part  thereof,  shall  be 
deemed  to  be  liquidated  and  assessed  damages  caused  by  the  said  party 
of  the  .second  part  to  the  party  of  the  first  part  by  virtue  of  his  failure 
to  comply  with  and  perform  the  conditions  of  this  option  and  shall 
remain  the  property  of  the  party  of  the  first  part ;  and  the  party  of  the 
second  part  hereby  releases  all  claim  thereto. 

The  party  of  the  first  part  hereby  agrees  that  it  will  not  act  nor 
consent  to  the  doing  of  any  act  by  it  tending  to  alienate  or  encumber 
said  premises  and  properties,  or  any  part  thereof,  hereinabove  described 
or  which  will  prevent  the  party  of  the  second  part  (upon  the  com- 
pletion by  him  of  all  the  conditions  herein,  provided  to  be  performed 
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by  him)  from  acquiring  the  same  rights  therein  as  are  now  possessed 
by  the  party  of  the  first  part. 

The  said  party  of  the  second  part  hereby  covenants  and  agrees  to 
hold  harmless  the  party  of  tlie  first  part  hereto  as  against  all  liens  and 
claims  of  mechanics  for  labor  done  and  materials  furnished  under 
this  option,  and  hereby  grants  to  said  party  of  tlie  first  part  through 
its  duly  accredited  agent,  to  be  present  at  the  payment  and  ascertain 
that  all  wages  of  employees  of  the  party  of  the  second  part,  and  all 
sums  of  money  due  to  contractors  or  subcontractors  under  the  said 
party  of  the  second  part,  if  any,  and  all  sums  of  monc}'  due  for  mate- 
rials furnished,  are  paid. 

The  party  of  the  second  part  agrees  to  have  each  and  every  man 
employed  by  him  and  working  upon  said  premises  and  properties  and 
each  and  every  person,  company  or  corporation  from  whom  he  buys 
material,  sign  a  contract,  as  follows: 

''In  consideration  of  my  being  employed  by or  of 

purchasing  material  from  me,  I  hereby  covenant  and  agree 

to  look  alone  to  said for  my  pay,  and  I  hereby  waive  all 

rights  or  claims  that  I  may  have  in  law  or  in  equity  against  the  prop- 
erties, or  any  one  of  them,  upon  which  said  labor  is  bestowed  or  to 
which  said  material  is  furnished." 

(All  blanks  to  he  properly  filled.) 

That  upon  a  failure  in  any  instance  to  properly  secure  such  waiver 
of  lien  this  option,  and  all  rights  and  privileges  thereunder  shall  be 
instantly  forfeited,  canceled,  annulled  and  revoked. 

Time  is  of  the  essence  of  this  agreement,  and  upon  the  failure  to 
perform  any  of  the  covenants  and  obligations  hereby  imposed  upon  the 
party  of  the  second  part,  the  said  Bank  of is  hereby  author- 
ized and  directed  to  deliver  said  deed  of  conveyance,  and  all  other 
papers,  instruments  or  documents  which  may  be  deposited  in  escrow 
in  said  bank  by  the  parties  hereto  under  the  terms  or  by  reason  of  this 
option  to  the  said  party  of  the  first  part,  and  upon  the  failure  of  the 
party  of  the  second  part  to  perform  any  of  the  conditions  or  obligations 
hereby  imposed  upon  him,  the  party  of  the  first  part  is  hereby  absolved 
from  the  performance  of  any  conditions  or  covenants  imposed  upon  it 
hereby. 

The  said  Bank  of is  hereby  made  the  sole  arbiter  betv^'oen 

the  parties  hereto  as  to  whether  the  said  conditions  or  obligations  have 
been  performed,  and  the  said  bank's  decision  shall  bind  the  respective 
parties';  and  if  said  bank  decides  that  said  party  of  the  second  part 
has  not  fully  performed  the  same  as  herein  provided,  said  bank  shall 
not  be  restrained  from  the  surrender  of  said  deed  of  conveyance  and 
other  papers,  instruments  or  documents  as  herein  directed ;  and  said 

Bank  of shall  be  absolved  from  all  liability  hereunder, 

except  fraud  in  the  performance  of  its  duties. 

Upon  the  performance  by  the  party  of  the  second  part  of  all  the 
conditions  of  this  option  and  the  payment  of  the  said  full  purchase 
price  of  said  premises  and  properties  as  herein  provided  said  Bank 
of shall  deliver  said  de^d  of  conveyance,  papers,  instru- 
ments and  documents  as  may  be  deposited  in  escrow  w^ith  it  hereunder 
to  the  said  party  of  the  second  part. 
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This  option  shall  be  binding  upon,  and  run  in  favor  of  the  heirs, 
executors,  administrators,  successors  and  assigns  of  each  of  the  parties 
hereto  except  as  herein  specially  provided. 

In  witness  whereof,  the  said  party  of  the  first  part  has  caused  its 
corporate  name  to  be  hereunto  subscribed,  and  its  corporate  seal  to 
be  hereunto  affixed,  by  its  officers  thereunto  duly  authorized,  and  the 
said  party  of  the  second  part  has  hereunto  set  his  hand,  in  duplicate, 
the  day  and  year  first  above  written. 


FORM  No.  12  * 
NOTICE  OF  NON-LIABILITY  FOR  LABOR  OR  MATERIALS  FURNISHED 

Notice  is  hereby  given  to  all  persons,  that  the  undersigned. 


is  the  owner  of mine  or  mining  claims,  herein- 
after described,  with  all  the  improvements  thereon.  That  said  mine  or 
mining  claim  now  is  in  the  possession  of  and  is  being  worked  and 

operated  by ,  pursuant  to  a  contract 

{or  option  to  purchase,  or  lease)  made  and  executed  by  the  undersigned 

in  favor  of  said dated 19 ; 

said  contract,  {or  option  to  purchase,  or  lease)  to  be  in  force  up  to  and 
including ,  19 

The  undersigned  is  not  working  nor  operating  said  mine  or  mining 
claim,  nor  any  part  thereof,  and  does  not  intend  to  work  nor  operate 
said  mine  or  mining  claim  nor  any  part  thereof,  nor  purchase  any 
supplies  or  materials  therefor,  during  the  life  of  said  contract,  {option 
to  purchase,  or  lease)  with  said 

The  name  of  said  mine  or  mining  claim  is , 

situate,  lying  and  being  in Mining  District,  in 

the  County  of ,  State  of The 

notice  of  location  of  said  mine  or  mining  claim  being  duly  recorded  in 

Book ,  at  page of in  the  office  of  the  county 

recorder  of  said county.  State  of ; 

to  which  said  record  reference  is  hereby  made  for  a  more  particular 
description  of  .said  mine  or  mining  claim. 

In  witness  whereof,  the  said has  hereunto  set  his 

hand  this day  of ,  19 

FORM  No.  n 

OPTION  AND  LEASE 

OPTION 

This  agreemnet,  made  and  entered  into  by  and  between  the 

Mining  Company,  a  corporation,  duly  organized  and  existing  under  and 

by  virtue  of  the  laws  of ,  as  party  of  the  first  part,  and 

hereinafter  called  the Company,  and  the 

Mixes  Company,  a  corporation  duly  organized  and  existing  under  and 

•  If  the  state  statute  providing  for  the  above  notice  requires  its  verification  It  will 
be  faully  defective  If  merely  acknowledged.     See  {  826,  n.  10. 
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by  virtue  of  the  laws  of ,  as  party  of  the  second  part, 

hereinafter  called  the Mines  Company. 

WITNESSETH  : 

Whereas,  The Company  is  the  owner  and  in 

possession  of  certain  lode  mining  claims  hereinafter  more  particularly 
mentioned  and  described ;  and, 

Whereas,  The Company  represents  that  said  lode 

mining  claims,  ground  and  premises  disclose  mineral  deposits  of  great 
value  as  well  as  potential  development  of  great  ore  bodies;  and. 

Whereas,  The  proper  development  of  such  ore  bodies,  both  present 
and  in  expectancy  and  the  proper  reduction  and  treatment  thereof  will 
necessitate  the  outlay  of  large  sums  of  money ;  and, 

Whereas,  The Mines  Company  is  able  and  willing  to 

furnish  the  money  for  such  development  work,  but  only  under  and  in 
accordance  with  the  terms  and  subject  to  the  conditions  hereinafter 
set  forth; 

Now  Therefore,  for  and  in  consideration  of  one  dollar  by  the 

Mines  Company  to  the Company,  paid, 

receipt  whereof  is  hereby  acknowledged,  and  for  and  in  consideration  of 
the  mutual  covenants  of  the  parties  by  each  to  the  other  made  and 
herein  contained,  the  parties  hereto  agree  as  follows: 

1.  The Company  grants  to  the Mines  Com- 
pany for months  from  the  date  hereof  an  option  upon  the 

terms  and  conditions  in  this  agreement  hereinafter  set  forth,  to  receive 
a  mining  lease  in  the  form  hereto  annexed  and  hereby  referred  to  and 
made  a  part  hereof,  of  said  above  mentioned  mineral  properties,  being 
all  those  certain  lode  mining  claims  and  mill  site  situate,  lying  and 

being  in  the Mining  District,  in  the  County  of , 

State  of ,  more  particularly  described  as  follows: 

(Description) 

2.  That  at  any  time  during  the  period  of  said  option  said 

Mines  Company  shall  have  the  right  to  enter  into  and  take  exclusive 
possession  of  all  and  singular  said  above  described  property  and  may 
as  consideration  for  said  option,  prospect  and  explore,  test,  develop 
and  work  at  its  own  discretion  and  at  its  own  proper  charge  and 
expense  said  lode  mining  claims  and  any  one  or  more  of  them,  provided 

all  work  done  and  all  improvements  made  by  said Mines 

Company  upon  said  property,  or  any  part  thereof,  under  the  terms 
hereof  during  the  period  of  said  option  shall  be  done  in  a  minerlike 
and  proper  manner  to  enable  said  premises  and  all  thereof  to  be  care- 
fully operated,  and  so  that  the  minerals  therein  contained  may  be 
extracted  in  an  economical  and  minerlike  manner.  All  equipment, 
tools,  machinery,  structures,  improvements  and  personal  property  of 
every  nature  and  description  brought  or  placed  upon  said  premises 

prior  to  the  exercise  of  said  option  by  the Mines  Company 

for  use  in  said  work  shall  not  become  a  fixture  but  shall  remain  the 

property  of  the Mines  Companj^  and  subject  to  removal  by 

said Mines  Company,  and  in  the  event  the  said 

Mines  Company  shall  not  exercise  said  option  it  shall  be  entitled  to 
remove  all  of  said  equipment,  tools,  machinery,  structures,  improvements 
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and  personal  property  from  said  premises  within  ninety  days  from  the 
expiration  of  said  option.    And  in  further  consideration  for  said  option 

the Mines  Company  hereby  agrees  to  enter  upon  said  premises 

and  undertake  and  carry  out  such  investijratiou  and  exploration  work  to 
thecost  of  at  least Dollars  ($ ). 

3.  All  ores  extracted  by  the Mines  Company  during  the 

aforesaid  time  prior  to  the  exercise  of  said  option  shall  be  and  remain 

the  property  of  the Company;  provided,  that  the 

Mines  Company  is  hereby  given  the  right  to  take  and  have  as  its  own 
for  assay  samples  and  mill  tests  from  said  mining  claims,  ore  or  ores  to 
the  amount  of  20,000  pounds.    In  furtherance  of  the  work  contemplated 

in  this  and  the  preceding  paragraphs,  the Mines  Company 

shall  be  entitled  to  use  and  enjoy  any  and  all  improvements,  structures, 
machinery,  tools,  equipment  or  other  personal  property  now  situated 
upon  said  premises  and  properties  belonging  to  the Com- 
pany. 

4.  If  at  or  before  the  expiration  of  said  period  of  six  months  the 

Mines  Company  shall  elect  to  exercise  said  above  mentioned 

option  and  receive  a  mining  lease  to  said  premises  as  hereinabove  pro- 
vided, it  shall  so  notify  the Company  and  it  shall  upon  such 

notice  be  entitled  to  receive  in  accordance  with  and  subject  to  the 
terms  of  this  contract  a  lease  in  the  form  of  the  lease  attached  hereto 

and   by  reference  made  a  part  hereof,   and  the Company 

hereby  agrees  upon  such  notice  to  make,  execute  and  deliver  such  a 

lease  to  the Mines  Company.     In  the  event  the 

Mines  Company  shall  elect  not  to  exercise  said  option,  it  shall  peace- 
ably surrender  and  turn  over  said  properties  to  the Com- 
pany in  as  good  condition  as  they  now  are  in,  reasonable  wear  and  tear 
excepted,  and  free  and  clear  of  any  and  all  liens  and  incumbrances 

incurred  by  the Mines  Company  in  its  operations  on  and 

about  the  same.    In  the  event  that  the Mines  Company  shall 

not  elect  to  exercise  said  above  mentioned  option,  the Mines 

Company  agrees  to  deliver  to  the Company  free  and  clear 

of  expense,  copies  of  all  data,  plans,  analysis,  photographs  and  other 

determinations  and  reports  that  the Mines  Company  shall 

have  made  or  caused  to  be  made  or  otherwise  obtained  in  and  about 
said  premises  during  its  possession  of  the  same  under  said  option. 

5.  The Company  represents  that  it  is  the  owner  in  fee  of 

that  certain   patented  lode  mining   claim  known   as   and  called  the 

Mining  Claim,  hereinabove  described,  and  that  it  has  duly 

applied  for  patents  or  caused  patents  to  be  applied  for  from  the  United 
States  government  for  all  the  other  above  described  properties  covered 
bj^  this  agreement  and  each  of  them,  and  covenants  and  agrees  that  it 
will  proceed  diligently  to  do  all  acts  and  things  and  make  all  payments 
to  complete  said  applications  and  perfect  its  title  to  said  prop- 
erties and  each  of  them ;  and  represents  and  agrees  that  the  properties 

covered  by  this  agreement,  including  said  patented Mining? 

Claim,  and  each  of  them,  are  free  from  all  liens  and  incumbrances  of 
every  nature  and  description,  and  during  the  period  of  said  option 

the Company  agrees  to  protect  said  properties  from  any  and 

all  liens  and/or  the  possibility  thereof,  except  such  as  may  arise 
from  the  acts  of  the Mines  Company  upon  said  property, 
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and  not  to   encumber  said  property   or  any  part  thereof;   and  the 

Company  further  agrees  to  furnish  to  the Mines 

Company  satisfactory  evidence  of  good  title. 

6.  The Mines   Company   during   its   possession   of   said 

property  and  all  thereof,  agrees  to  protect  said  property  and  all  thereof 
against  all  claims  of  labor  and  materialmen  and  against  all  liens  and 

liabilities  arising  out  of  the  acts  of  th(' Mines  Company  upon 

said  property,  and  to  permit  the Company  to  place  and  main- 
tain such  notices  thereon  as  shall  be  lawfully  necessary  to  protect  said 

Company    against    such    claims;    and    the Mines 

Company  further  agrees  to  hold  harmless;  the  said Company 

against  any  and  all  claims  for  damages  for  injury  incurred  by  work- 
men in  its  employ  at  said  properties,  or  any  other  person  or  persons. 
7.  It  is  understood  and  agreed  that  during  the  possession  of  said 

property  by  the  said Mines  Company  under  said  option,  the 

Mines  Company  shall  permit  a  duly  authorized  repre- 
sentative   of    the Company    to    be    and    remain    upon    the 

property   hereby   demised,   to   represent   the Company   and 

observe  the  performance  by  the Mines  Company  of  each  and 

all  the  terms  of  this  agreement;  provided  that  if  said  representative 

shall  fail  to  work  harmoniously  with  the  Superintendent  of  the 

Mines  Company,  or  should  the  presence  of  said  representative  become  a 

source  of  trouble,  then  upon  written  request  by  the Mines 

Company  to  the Company,  the Company  shall  see 

that  such  objectionable  conduct  shall  cease  or  shall  replace  such  repre- 
sentative with  another  so  that  the  work  may  continue  harmoniously 
and  in  the  event  that  after  such  request  such  objectionable  conduct  on 

the  part  of  such  representative  shall  not  cease,  the Mines 

Company  shall  be   entitled  to  remove  such   representative   from  the 

premises   and   the Company   shall    be    entitled    to    appoint 

another  representative  to  take  the  place  of  the  representative  so 
removed,  as  often  as  any  particular  representative  shall  become  such 
source  of  trouble. 

8.  It  is  understood  and  agreed  that  during  the  poss^:ession  of  said 

property   by    the Mines    Company   under   said    option,   the 

Mines  Company  shall  pay  to  the Company  the 

sum  of Dollars  ($ )  per  month. 

9.  It  is  understood  and  agreed  that  any  tim.e  lost  by  reason  of 
strikes,  riots,  acts  of  God  or  inevitable  delays,  is  not  to  run  against  the 
time  herein  specified. 

In  witness  whereof,  the  parties  of  the  first  and  second  parts  hereto 
have  respectively  caused  their  respective  corporate  names  to  be  here- 
unto subscribed  and  their  respective  corporate  seals  to  be  hereunto 
affixed  by  their  respective  officers  thereunto  duly  authorized. 


LEASE    (accompanying  OPTION) 

This  agreement  of  lease,  made  and  entered  into  this day 

of by  and  between  the Mining  Company,  a  cor- 
poration, duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of ,  hereinafter  called  the  Lessor,  and  the Mines 
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Company,  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  said  state,  hereinafter  called  the  Lessee, 

WITNESSETH  : 

That  the  Lessor,  for  and  in  consideration  of  the  rents,  covenants, 
agreements,  payments  and  royalties  hereinafter  reserved  and  by  the 
Lessee  agreed  to  be  paid,  kept  and/or  performed,  has  granted,  let  and 
demised,  and  by  those  presents  does  grant,  let  and  demise  unto  the 

Lessee  the  following  described  mining  properties  situate  in  the 

Mining  District,  in  the  County  of ,  State  of ,  and 

more  particularly  described  as  follows,  to  wit : 

(Description) 

all  of  which  said  claims  adjoin  each  other  and  said Claim 

and  constitute  but  one  parcel  of  mining  ground  and  one  property,  and 

are  commonly  called  the group  of  mines,  and  which  claims 

were  transferred,  conveyed  and  assigned  by Mining  Com- 
pany to  the Company  by  a  deed  dated ,  and  duly 

recorded  on ,  in  Vol of  deeds,  at  page in  the 

office  of  the  recorder  of County,  State  of ;  also 

that  certain  unpatented  mill  site  known  as  and  called  the 

Mill  Site. 

To  Have  and  to  Hold  said  premises  for  the  purpose  of  search- 
ing for,  mining,  extracting,  milling,  reducing,  treating  and  preparing 
ores,  metals  and  minerals  of  every  nature  and  description,  and  wnth 
the  exclusive  right  to  possess  and  work  the  same  for  said  purposes,  for 

the  term  of . ( )  years  from  the  date  hereof  unless  sooner 

terminated  as  hereinafter  provided. 

In  consideration  of  said  lease  the  said  Lessee  does  hereby  covenant 
and  agree  with  the  Lessor  as  follows: 

1.  The  Lessee  agrees  to  enter  upon  said  premises  and  to  proceed  at 
once  to  erect  and  fully  equip  and  thereafter  maintain  upon  said  prem- 
ises a  not  less  than ton  mill,  together  with  such  appurtenances  as 

may  be  requisite  or  proper  for  the  reduction  and  treatment  of  ore  or 
ores  of  the  character  produced  from  said  properties.  The  requisite 
power  or  use  in  and  about  such  mill,  and  its  appurtenances  shall  be 
furnished  by  the  Lessee,  and  said  Lessee  further  agrees  to  enlarge  the 

present  working  shaft  in  the  so-called Claim  down  to  the 

-foot  level  and  do  such  other  work  needful  to  place  said 

pro])erties  upon  a  production  basis. 

2.  The  Lessee  agrees  to  work  said  properties  in  a  miner-like  fashion 
and  in  a  manner  necessary  and  proper  to  good  and  economical  mining 
and  Si)  as  to  take  out  the  greatest  amount  of  ore  possible,  with  due 
regard  to  the  safety,  development  and  preservation  of  the  same  as  a 
workable  mine  or  mines,  and  to  mill  the  ores  so  extracted  in  a  manner 
necessary  and  proper  to  the  economical  and  expeditious  reduction 
and/or  treatment  thereof. 

3.  The  Lessee  agrees  to  work  and  mine  said  premises  as  aforesaid 
and  to  mill  the  ores  so  extracted  steadily  and  continuously  during  the 
continuance  of  this  lease;  and  an  abandonment  by  said  Lessee  of  the 
work  upon  said  premises  for  a  period  of  thirty  consecutive  days,  unless 
due  to  strikes,  riots,  acta  of  God  or  unavoidable  interruption,  may  be 
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considered  by  the  Lessor  a  violation  of  this  lease  and  cause  for  for- 
feiture of  the  same,  as  hereinafter  i)rovided  in  paragraph  21  hereof. 

4.  The  Lessee  agrees  to  permit  Lessor  or  its  duly  authorized  agent 
or  representative  at  any  and  all  times  (a)  to  enter  upon  and  visit  all 
l^arts  of  said  leased  premises  and  the  mill  and  its  appurtenances  erected 
and  maintained  thereon  for  the  purpose  of  taking  assay  samples  and  of 
observing  whether  tlie  terms  of  this  lease  are  being  fully  and  faithfully 
complied  with  by  the  Lessee;  (b)  to  take  samples  from  any  oi-es  await- 
ing milling,  reduction  or  treatment;  and  (c)  to  have  surveys  made  of 
the  workings  whether  under  or  above  ground,  or  both,  and  the  Lessee 
further  agrees  to  furnish  Lessor  as  and  v,hen  requested  bj'  said  Lessor, 
a  cop3^  of  blueprints  of  all  surveys  or  maps  made  by  the  Lessee,  and 
generally  to  facilitate  in  every  vv^ay  such  inspection,  surveys  and 
samplings,  as  above  provided,  and  to  furnish  to  the  Lessor  or  its  duly 
authorized  agent,  when  requested,  full,  true  and  accurate  information 
not  theretofore  furnished  with  regard  to  the  condition  of  said  workings 
or  any  part  thereof  or  the  quality  or  character  of  the  minerals  therein. 

5.  In  the  event  said  properties  or  any  of  them  shall  be  placed  upon 
production  by  the  Lessee,  the  Lessee  shall  retain  out  of  the  net  proceeds 
of  each  cleanup  prior  to  the  distribution  of  said  net  proceeds  as  here- 
inafter in  paragraphs  6,  7  and  8  provided,  and  shall  set  apart  as  a 
sinking  fund  to  meet  the  cost  of  further  exploration  and/or  develop- 
ment of  said  premises  and/or  of  the  improvements,  increase  or  expan- 
sion of  the  equipment,  facilities  or  improvements  used  in  the  operation 

of  the  same,  a  sum  equal  to per  ton  for  each  and  every  ton  of  ore, 

constituting  and  being  the  tonnage  from  which  each  cleanup  is  based, 

until  such  sinking  fund  shall  equal  a  maximum  of__. Dollars 

($ ).     The  Lessee  m.ay  from  time  to  time  use  all  or  any  portion 

of  said  sinking  fund  in  its  own  discretion,  for  such  w^ork  and/or 
improvement,  increase  or  expansion  of  facilities  or  equipment,  and  shall 
not  be  required  to  wait  until  tlie  amount  in  said  sinking  fund  shall 
equal  any  specified  sum  before  drawing  upon  said  fund  for  said  pur- 
poses or  any  of  them ;  but  tlie  amounts  so  dravrn  from  said  fund  shall 
thereafter  be  replaced  in  the  same  manner  in  which  said  fund  was 
originally  created  as  in  this  paragraph  provided ;  and  further  pay- 
ments shall  continue  to  be  so  made  into  said  fund  until  there  is  a  total 

of  $ therein.     But  said  fund  shall  in  no  event  exceed  $ 

except  by  agreement  of  the  parties  and  shall  be  maintained  and  con- 
tinued until  it  shall  become  apparent  that  any  further  exploration 
and/or  development  work  would  be  useless  or  unjustifiable,  in  which 
event  the  amount  at  such  time  remaining  in  said  fund  shall  be  divided 
between  the  Lessor  and  the  Lessee  in  the  following  proportions : 

(a)  In  the  event  that  at  such  time  the  Lessee  shall  not  have  been 
fully  reimbursed  as  in  paragraph  6  hereof  hereinafter  provided,  the 
Lessee  shall  receive  all  or  such  portion  of  the  amount  in  said  sinking 
fund  as  shall  be  necessar}^  to  fully  reimburse  the  Lessee  as  in  said 
paragraph  provided,  and  the  balance  of  said  fund,  if  any,  shall  be 

divided  between  the  Lessor  and  the  Lessee  in  the  proportion  of 

per  cent  to  the  Lessor  and per  cent  to  the  Lessee. 

(b)  In  the  event  that  at  the  time  of  the  distribution  of  said  fund 
the  Lessee  shall  have  been  fully  reimbursed  as  in  said  paragraph  6 
hereinbelow  provided,  but  the  Lessor  shall  not  have  received  the  full 
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amount  to  which  the  Lessor  shall  be  entitled  under  paragraph  7  here- 
inbelow,  the  amount  remaining  in  said  sinking  fund  shall  be  divided  in 

the  proportion  of per  cent,  to  the  Lessor  and per  cent  to  the 

Lessee  would  result  in  the  Lessor  receiving  a  larger  total  amount  than 
the  Lessor  would  be  entitled  to  under  said  paragraph  7,  the  balance 
remaining  over  and  above  the  amount  needful  to  pay  off  the  Lessor 
under  said  paragraph  7  sliall  be  divided  between  the  Lessor  and  the 

Lessee  in  the  proportion  of per  cent  to  the  Lessee  and per  cent 

to  the  Lessor. 

(c)  In  the  event  that  at  the  time  of  such  distribution  of  the  amount 
so  remaining  in  said  sinking  fund  the  Lessee  and  Lessor  shall  both  have 
been  fully  paid  off  under  paragraphs  6  and  7  hereof,  said  amount  shall 

be  distributed  in  the  proportion  of per  cent  to  the  Lessee  and 

per  cent  to  the  Lessor. 

In  the  event  that  the  Lessor  and  the  Lessee  shall  be  unable  to  agree 
as  to  whether  further  exploration  and/or  development  work  would  be 
useless  or  unjustifiable  so  as  to  require  the  distribution  of  said  sinking 
fund  as  hereinabove  in  this  paragraph  provided,  the  question  shall  be 
submitted  to  two  first-class  mining  engineers  or  geologists  occupying 
substantially  the  same  standing  in  the  profession  now  held  by  Messrs. 

and ,  one  to  be  selected  by  the  Lessee  and  one  to 

be  selected  by  the  Lessor,  whose  joint  decision  in  said  matter  shall  be 
final,  and  in  the  event  that  the  two  so  selected  can  not  or  do  not  agree 
they  shall  appoint  a  third  arbitrator  of  substantially  the  same  profes- 
sional standing  whose  decision  in  said  matter  shall  be  final,  and  the 
compensation  of  such  arbitrators  shall  be  treated  as  an  operating 
expense  of  said  property  to  be  deducted  along  with  the  other  expendi- 
tures hereinafter  required  to  be  deducted  from  the  proceeds  in  order  to 
compute  the  ''Net  proceeds"  as  the  term  is  herein  used. 

6.  In  the  event  said  property  shall  be  placed  upon  production  by 
the  Lessee,  then  after  deducting  from  the  net  proceeds  of  the  sale  of 
such  production  as  liereinafter  defined,  the  amounts  hereinabove 
required  to  be  set  aside  for  a  sinking  fund,  the  Lessee  shall  be  entitled 
to  retain  the  entire  balance  of  said  net  proceeds  until  it  shall  have  reim- 
bursed itself  in  full  for  the  cost  of  doing  the  equipment  and  develop- 
ment work  hereinabove  mentioned  in  paragraph  1  and  placing  the 
properties  upon  production  in  the  manner  mentioned  in  said  paragraph. 
Said  cost  shall  include : 

(a)  All  labor  costs  of  doing  all  and  every  part  of  said  work,  erect- 
ing said  mill,  iii.stalling  said  equipment,  providing  said  power  and 
making  said  improvements  and  development  and  placing  said  property 
on  production : 

(b)  The  cost  of  dismantling  the  Lessee's  present  mill  at , 

and  preparing  tlie  same  for  transportation  to  the  leased  premises, 
together  with  the  cost  of  preparing  for  such  transportation  all  other 

equipment  of  the  Les.see  now  at and  desired  by  the  Lessee  to 

be  removed  to  the  demised  premises  for  the  purpose  of  carrying  out  its 
obligations  under  said  paragraph  1. 

(c)  The  drafting  of  the  plans  and  ihe  architectural,  surveying  and 
engineering  work  required  for  the  location  and  equipment  of  the  new 
mill  upon  said  premises; 
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(d)  All  transportation  cost  of  materials,  equipment,  supplies, 
machinery,  tools  and  facilities  to  the  demised  premises  for  use  in  the 
work  described  in  said  paragraph  1. 

(e)  The  cost  of  superintendence  and  inspection  and  of  engineering, 
geolojrical  and  other  expert  advice,  if  any; 

(f )  The  value  of  improvements,  machinery,  equipment,  tools,  build- 
ings, structures,  facilities,  materials  and  other  personal  property  of 
every  nature  and  description  moved,  placed  and/or  set  up  on  said 
property  by  or  for  the  Lessee  for  the  purpose  of  carrj^ing  out  its  obliga- 
tions and  doing  all  the  work  hereinabove  mentioned  in  said  paragraph 
1  and  placing  said  property  on  production ; 

(g)  A  charge  for  overhead  expenses  not  to  exceed  $ per 

month  during  the  period  of  such  development  and  equipment  work 
prior  to  the  placing  of  said  properties  upon  production ; 

(h)  Any  damages  incurred  in  the  course  of  said  work  and  not  cov- 
ered by  insurance. 

(i)  Any  other  amounts  w^hich  can  properly  be  charged  as  costs  per- 
taining to  the  performance  of  the  work  covered  by  said  paragraph  1. 

The  value  of  said  improvements,  machinery,  equipment,  tools,  build- 
ings, structures,  facilities,  materials  and  personal  property  of  every 
description  ^o  moved  or  placed  on  the  demised  premises  and  herein- 
above referred  to  in  subdivision  (f)  shall  be  in  the  case  of  such  prop- 
erty as  shall  be  specially  purchased  for  such  work  or  installation,  the 
cost  of  the  same  on  the  ground  to  the  Lessee;  while  in  case  of  such 
property  as  shall  have  been  previously  owned  by  the  Lessee,  its  value 

sball  be  appraised  within  thirty  days  of  installation  by , 

superintendent  of  the  Lessee,  and  by ,  agent  of  the  Lessor 

and  said and shall  also  determine  the  cost  of 

transportation  where  such  transportation  is  actually  performed  by 
the  Lessee  in  its  own  vehicle  and  with  its  own  labor;  and  in  the  event 
said and shall  be  unable  to  agree  in  their  valua- 
tion they  shall  unite  in  selecting  an  arbitrator  whose  valuation  shall  be 

final  upon  the  costs  which  the  said and are 

hereby  authorized  to  determine. 

7.  After  the  Lessee  shall  have  been  so  reimbursed  in  full  as  in  para- 
graph 6  hereinabove  provided  out  of  the  net  proceeds  remaining  after 
setting  aside  the  amounts  hereinabove  required  to  be  set  aside  for  a 

sinking  fund,  thereafter  the  Lessee  shall  pay  to  the  Lessor.^ 

per  cent  of  such  net  proceeds  remaining  after  so  setting  aside  the 
amounts  required  to  be  paid  into  said  sinking  fund,  until  such  pay- 
ments to  the  Lessor  shall  equal  the  total  amount  previously  retained 
by  the  Lessee  for  its  reimbursement  under  paragraph  6  hereof.    While 

such  payments  are  being  made  to  the  Lessor  the  remaining 

per  cent  of  such  net  proceeds,  after  sinking  fund  payments,  shall  be 
retained  by  and  belong  to  and  be  the  absolute  property  of  the  Lessee. 
This  percentage  of  distribution  shall  be  effective  until  the  Lessor  shall 
have  received  a  sum  of  money  equal  to  the  sum  that  the  Lessee  shall 
have  received  by  way  of  reimbursement  as  in  said  paragraph  6  herein- 
above provided. 

8.  After  the  Lessor  shall  have  received  the  total  sum  provided  to  be 
paid  the  Lessor  under  paragraph  7  hereof,  thereafter  the  Lessee  shall 
pay  to  the  Lessor  as  further  rental  for  said  property, per  cent 
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of  tlie  p.et  proceeds  resulting-  from  tlie  oi'ioration  of  the  i)roperty  after 
the  d^'lnetion  from  siieh  net  )">rocee(ls  of  the  amounts  hereuiabove 
refjuired  to  be  set  aside  in  the  sinJ:in<r  fund  ;  and  the  Lessee  sliaU  retain 

and  be  the  absolute  owner  of  tlie  remainiuir per  cent. 

i).  In  dotermininir  the  net  proceeds  as  the  term  is  used  in  this  lease, 
there  shall  be  deducted  from  the  amounts  received  by  the  Lessee  from 
the  sale  of  the  products  of  said  proi)erty  as  shown  by  the  mint  returns 
of  the  proceeds  from  said  minin?;  claims  or  any  of  them. 

(a)  Postal,  freijrht  or  express  costs  of  transporting:  said  products 
to  the  jnint,  includinir  insurance  costs  in  ti'ansit  and  other  selling:  charges, 
if  any; 

(b)  The  actual  cost  of  maintnininir  and  operatinu-  said  premises  and 
keepinji"  the  same  on  production  and  ]ii'oducinp:  the  products  thereof, 
including;  the  cost  of  property  insui-anco,  Avorkmen's  compensation 
insurance,  in  addition  to  and/or  includinf^  any  and  all  insurance  which 
is  or  may  be  required  by  law,  or  for  the  protection  of  either  or  both  of 
the  parties  hereto ; 

(c)  x\n  overhead  charge  not  to  exceed  $ per  month; 

(d)  Sums  sufficient  to  meet  all  taxes,  levies,  rates,  assessments,  fees 
or  other  governmental  charges  upon  said  premises  or  the  mineral 
riglits  therein  or  the  mineral  content  or  product  thereof  or  the  per- 
sonal property  thereon  used  or  useful  in  the  operation  or  development 
of  the  same,  or  whicli  may  be  or  become  a  lien  thereon  or  be  levied 
upon  or  in  connection  witli  the  operation  thereof; 

(e)  Amounts  paid  as  damages  resultiiig  in  the  course  of  operations 
on  said  premises  not  covered  by  insurance; 

(f)  The  cost  of  geological,  engineering  and /or  other  technical 
advice  wliich  may  be  required  for  the  proper  operation  of  the  demised 
premises; 

(g)  The  cost  of  repairing  or  restoring  any  equipment,  improve- 
ments or  other  property  destroyed  or  damaged  by  accident,  the  ele- 
ments or  the  act  of  God,  where  not  covered  by  insurance ; 

(h)  Any  other  amounts  which  can  properly  be  charged  as  costs 
pertaining  to  operation  of  the  properties  and  i)roduction  from  the  same. 

10.  In  the  event  that  the  amount  at  any  time  in  the  sinking  fund 
shall  be  insufficient  to  defray  the  cost  of  improving,  enlarging  or 
increasing  the  equipment,  facilities  and/or  improvements  used  in 
operating  tlie  premises  hereby  demised,  the  cost  of  defraying  the  bal- 
ance of  such  expenses  which  can  not  be  paid  out  of  said  sinking  fund 
shall  become  a  charge  upon  the  net  proceeds  from  the  propert}' 
remaining  after  setting  aside  the  amounts  hereinabove  required  to  be 
set  aside  for  a  sinking  fund,  and  the  distribution  of  the  amount  so 
remaining  from  said  net  proceeds  as  hereinabove  provided  in  para- 
graplis  6,  7  and  8  hereof  shall  not  proceed  until  said  cost  shall  have 
been  so  repaid  therefrom;  provided  that  no  such  cost  shall  be  incurred 
exce])t  in  the  development  of  the  property  in  a  manner  mutually  bene- 
ficial to  the  interests  therein  of  both  Lessor  and  Lessee. 

11.  Lessee  shall  keep  proper  books  of  account  showing  all  disburse- 
ments of  every  kind  and  character  made  in  connection  with  its  develop- 
ment and/or  operation  of  said  premises,  or  any  part  thereof,  and  said 
books  of  accoinit  shall  at  all  proper  business  hours  be  open  to  the 
examination  of  tlie  Lessor  or  its  duly  authorized  agent,  and  the  Lessor 
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is  hereby  given  full  and  free  right  to  make  a  copy  of  said  books  of 
account  or  any  portion  thereof. 

12.  In  the  event  that  said  properties  or  any  of  them  shall  be  placed 
on  production,  the  Lessee  agrees  to  render  to  the  Lessor  on  or  before 

the   day  of  each   month   a   written   statement   showing  the 

number  of  shifts  worked,  the  amount  of  ore  milled  reduced  and/or 
treated,  the  amount  of  wages  and  salary  paid  to  the  employees  of  said 
Lessee  engaged  in  and  about  said  premises  in  the  mining,  milling, 
reduction  and/or  treatment  of  said  ore,  the  cost  of  supplies  and  all 
other  expenses  of  operating  the  demised  premises  incurred  during  the 
next  preceding  calendar  month,  and  to  afford  the  Lessor  or  its  duly 
authorized  representative  every  facility  for  the  inspection  and  copying 
of  all  books,  assay  journals,  assay  certificates,  accounts,  pay  rolls  and 
vouchers  of  said  Lessee  relating  to  indebtedness  or  liabilities  incurred 
or  claimed  for  work,  services  or  materials  in  respect  of  the  operation 
of  said  premises  and  the  milling,  reduction  and /or  treatment  of  ore 
therefrom. 

13.  Lessee  agrees  to  keep  said  premises  and  every  part  thereof  at 
all  times  free  and  clear  of  all  mechanic's,  miners'  and /or  other  labor 
liens  and  incumbrances  of  every  other  nature  and  description,  and  to 
pay  all  indebtedness  and  liabilities  incurred  by  the  Lessee  which  may 
or  might  become  a  lien  on  said  premises  before  said  indebtedness  and/or 
liabilities  shall  become  such  lien,  and  to  post  and  at  all  times  keep 
posted  in  some  conspicuous  place  upon  the  demised  premises  a  notice 
that  the  interest  of  the  Lessor  therein  shall  not  be  subject  to  any  lien 
for  service,  labor  or  material  furnished  upon  or  used  in  connection  with 
this  lease  or  said  leased  premises  by  the  Lessee,  said  notice  to  be  on 
behalf  of  and  in  the  name  of  the  Lessor. 

14.  All  sums  hereinabove  required  to  be  paid  by  the  Lessee  to  the 
Lessor  from  the  net  proceeds  of  the  products  of  said  property  shall  be 

paid  by  the  Lessee  to  the  Lessor  to  the day  of  each  calendar  month 

succeeding  the  calendar  month  in  which  the  cleanup  shall  be  made  from 
which  such  proceeds  shall  accrue,  and  the  Lessee  at  such  time  shall  and 
will  furnish  to  the  Lessor  a  true  account  of  all  ores  extracted  and  milled 
and  all  bullion  received  therefrom  after  the  last  cleanup  for  which  such 
an  accounting  was  previously  made. 

15.  Lessee  agrees  to  protect  the  property  hereby  demised  during 
the  term  of  this  lease  against  trespassers  or  other  wrongful  intruders 
thereon. 

16.  Lessee  agrees  to  assume  all  responsibility  for  and  to  save  Lessor 
harmless  from  any  and  all  accidents  to  itself  or  any  of  its  employees, 
sub-lessees,  licensees,  agents,  associates  or  visitors  upon  the  demised 
premises  and  to  post  and  at  all  times  keep  posted  at  the  main  working 
upon  the  premises  hereby  leased,  a  conspicuous  notice  in  the  name  of 
and  on  behalf  of  the  Lessor,  stating  in  substance  that  the  Lessor  will 
not  be  liable  for  damages  on  account  of  any  such  accident  or  accidents. 

17.  Lessee  agrees  that  all  its  operations  under  this  lease  shall  be 
conducted  so  as  to  fully  comply  in  everj^  respect  with  the  laws  of  the 
state  of . 

18.  Lessee  hereby  agrees  to  provide  workmen's  compensation  insur- 
ance at  once  upon  commencement  of  operations  so  as  to  protect  the 
interest  of  the  Lessor  in  the  demised  premises  from  the  lien  of  any 
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judgment  obtained  in  any  action  brought  by  reason  of  the  injury  to 
any  v.orkmen  in  and  about  the  operations  of  the  Lessee  upon  said 
premises  and  that  such  insurance  shall  be  carried  with  a  responsible 
insurance-carrier. 

19.  In  the  event  that  any  action  at  law  b}^  the  Lessor  against  the 
Lessee  in  or  about  any  matter  connected  with  this  lease,  the  Lessor 
shall  recover  judgment,  the  Lessee  hereby  agrees  to  pay  ta  the  Lessor 
the  costs  thereof  and  a  reasonable  attorney's  fee  to  be  fixed  in  said 
action,  which  costs  and  fee  shall  become  a  lien  upon  said  property,  but 
in  the  event  of  such  action  the  Lessee  shall  recover  judgment,  the 
Lessor  agrees  to  pay  to  the  Lessee  the  costs  and  a  reasonable  attorney's 
fee. 

20.  Lessor  represents,  covenantr-i  and  ap;rees  with  the  Lessee  that 
the  properties  covered  by  this  lease  and  each  of  them,  are  free  from  all 
liens  and  adverse  claims  of  every  kind  and  character,  and  the  Lessor 
will  warrant  and  defend  the  said  premises  to  the  said  Lessee  against 
all  claims  and  demands  of  all  persons;  provided,  that  if  the  possession 
and  enjoj'ment  of  the  said  demised  premises  by  the  Lessee  shall  be 
interfered  with  as  a  result  of  any  legal  proceedings  brought  by  a  party 
other  than  the  Lessor  and  Lessee  shall  thereafter  be  restored  to  posses- 
sion by  the  judgment  of  the  court  in  any  such  proceedings,  the  costs 
to  the  Lessee  in  such  proceedings  and  any  loss  resulting  in  the  opera- 
tion or  development  of  said  premises  by  reason  of  such  disturbed  and 
interrupted  possession  and  enjoyment  shall  be  borne  by  the  Lessor 

and  the  Lessee  in  the  proportion  of per  cent  by  the  Lessee  and 

per  cent  by  the  Lessor. 

21.  In  the  event  of  the  termination  of  this  lease,  for  any  cause  what- 
fioever,  then  and  in  that  event,  the  Lessee  shall  and  will  peaceably 
surrender  and  yield  up  the  said  premise-  and  every  part  and  portion 
thereof  to  the  Lessor,  free  and  clear  of  any  and  all  liens  and/or 
encumbrances;  or  in  the  event  that  the  mineral  deposits  included  in 
tlie  premises  covered  by  this  lease,  shall  at  any  time  become  exhausted 
so  that  it  will  not  longer  be  commercially  practical  to  operate  the  same, 
the  Lessee  shall  have  and  is  hereby  given  the  right  or  privilege  to  dis- 
continue operations  upon  said  propert}^  and  abandon  the  same. 

In  the  event  of  any  dispute  between  the  Lessor  and  the  Lessee  as 
to  such  exhaustion,  the  question  shall  be  submitted  to  two  tir.st-class 
mining  engineers  or  geologists,  occupying  substantially  the  same  profes- 
sional standing  as  Messrs and now  occupy,  one 

to  be  selected  by  the  Lessee  and  one  to  be  selected  by  the  Lessor,  and  in 
tliat  event  that  tlie  two  so  selected  can  not  or  do  not  agree,  they  shall 
api)oiiit  a  third  arbitrator  of  substantially  the  same  professional  stand- 
ing, whrse  decision  in  said  matter  shall  be  and  become  final. 

Upon  such  determination  of  this  lease  or  tlie  discontinuance  of  its 
operations  or  the  abandonment  of  the  preniises  by  tlie  said  Lessee, 
the  personal  property,  tools,  equipment  and  machinery  located  upon  the 
said  ]>roperty  at  the  time  of  such  termination,  discontinuance  and/or 
abandonment,  shall  belong  to  and  be  and  become  the  property  of  the 

Lessor  and  the  Lessee  in  the  proi)ortion  of per  ceiit  to  the  Lessee 

and per  cent  to  the  Lessor;  provided  the  Lessee  shall  at  such  time 

have  been  repaid  in  full  as  in  paragraph  6  hereof. 
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22.  Time  is  of  the  essence  of  this  lease.  In  the  event  of  failure  by 
the  Lessee  to  perform  any  of  the  covenants  or  comply  with  any  of  the 
conditions  in  this  lease  provided  to  be  performed  and/or  kept  by  the 
Lessee,  the  Lessor  shall  be  entitled  to  give  written  notice  of  such  default 
to  the  Lessee  and  in  the  event  the  Lessee  shall  not  proceed  with  reason- 
able diligence  to   remedy  such  default  within ( )    days   after 

receipt  of  such  notice  the  Lessor  at  its  option  shall  be  entitled  to 
terminate  this  lease  and  declare  the  same  forfeited. 

23.  It  is  further  understood  and  agreed  that  any  time  lost  by  reason 
of  strikes,  riots,  acts  of  God  or  unavoidable  delays  is  not  to  run  against 
the  time  herein  specified. 

24.  This  agreement  shall  be  binding  upon  and  run  in  favor  of  the 
successors  and  assigns  of  each  of  the  parties  hereto,  except  as  herein 
specifically  provided.  Provided  that  neither  this  lease  nor  any  interest 
of  the  Lessee  therein  or  thereunder  shall  be  transferred  or  granted, 
whether  in  the  form  of  a  sub-lease  or  otherwise  during  the  term  hereof, 
without  the  consent  in  writing  of  the  Lessor  or  its  duly  authorized 
agent  first  ^^hereto  had  and  obtained. 

25.  It  is  understood  and  agreed  that  until  such  time  as  the  Lessor 
shall  have  received  payment  in  full  of  the  amount  hereinabove  pro- 
vided to  be  paid  to  the  Lessor  in  paragraph  7  hereof,  to  equal  the 
reimbursement  of  the  Lessee  provided  in  paragraph  6  hereof,  the  Lessee 
shall  permit  a  duly  authorized  representative  of  the  Lessor  to  be  and 
remain  upon  the  property  hereby  demised,  to  represent  the  Lessor  and 
observe  the  performance  by  the  Lessee  of  each  and  all  the  terms  of  this 
agreement;  provided,  that  if  said  representative  shall  fail  to  work 
harmoniously  with  the  superintendent  of  the  Lessee,  or  should  the 
presence  of  said  representative  become  a  source  of  trouble,  then  upon 
written  request  by  the  Lessee  to  the  Lessor,  Lessor  shall  see  that  such 
objectionable  conduct  shall  cease  or  shall  replace  such  representative 
with  another  so  that  the  work  may  continue  harmoniously  and  in  the 
event  that  after  such  objectionable  conduct  on  the  part  of  such  repre- 
sentative shall  not  cease.  Lessee  shall  be  entitled  to  remove  such 
representative  from  the  premises  and  Lessor  shall  be  entitled  to 
appoint  another  representative  to  take  the  place  of  the  representative 
so  removed,  as  often  as  any  particular  representative  shall  become 
such  source  of  trouble. 

26.  It  is  understood  and  agreed  that  until  such  time  as  the  Lessor 
shall  have  received  payment  in  full  of  the  amount  hereinabove  pro- 
vided to  be  paid  to  the  Lessor  in  paragraph  7  hereof  to  equal  the 
reimbursement  of  the  Lessee  provided  in  paragraph  6  hereof,  the 
Lessee  shall  pay  to  the  Lessor  the  sum  of  $ per  month. 

In  witness  whereof,  the  parties  hereto  have  caused  their  respective 
corporate  names  and  seals  to  be  hereunto  affixed  by  their  respective 
Presidents  and  Secretaries,  thereunto  authorized  by  resolution  by 
their  respective  Boards  of  Directors,  the  day  and  year  first  hereinabove 
written. 


698  APPENDIX FORMS    AND   PRECEDENTS 

FORM  No.  14 
RATIFICATION  BY  STOCKHOLDERS 

Know  all  men  by  these  presents,  That  we,  the  undersigned, 

stockholders  of Mining  Company,  a  corporation  organized 

and  existing  under  and  by  virtue  of  the  laws  of  the  State  of , 

and  having  a  capital  stock  of dollars,  divided  into 

shares  of  the  par  value  of dollars  each,  and  severally  the 

owners  and  holders  of  record  on  the  books  of  said  corporation  of  the 
number  of  shares  of  the  capital  stock  of  said  corporation  set  opposite 
our  respective  signatures,  and  together  owning  and  holding  more  than 

shares  of  the  issued  and  outstanding  capital  stock  of  said 

corporation,  being  fully  advised  in  the  premises,  hereby  agree,  consent 
to,  approve  of,  ratify  and  confirm  the  foregoing  option  and  lease. 

In  witness  whereof,  we  have  hereunto  set  our  hands  this 

day  of 19 

Name  of  Stockholder.  No.  of  Shares. 


Certificate  of  Secretary 

I, ,  do  hereby  certify  that  I  am  the  duly  appointed  and 

acting  secretary  of Mining  Company,  a  corporation  organized 

and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

That  the  capital  stock  of  said  corporation  is dollars,  divided 

into shares  of  the  par  value  of dollars  each. 

That shares  of  said  capital  stock  of  said  corporation  have 

been  issued  and  are  now  outstanding.  That  the  persons  siging  the 
above  and  foregoing  ratification  at  the  time  their  respective  signatures 
were  affixed  thereto  were  stockholders  of  said  corporation,  holding  of 

record  at  least of  the  entire  issued  and  outstanding  shares  of 

the  capital  stock  of  said  corporation,  and  were  at  such  time  the  owners 
and  holders  of  the  number  of  shares  set  oi)posite  their  respective  names. 

Witness  my  hand  and  the  corporate  seal  of  said  corporation  by  me 
hereto  affixed  this day  of ,  19 

FORM  No.  1 5 
SHORT  FORM  OF  OPTION 

In  consideration  of  the  sum  of dollars,  to  me  in  hand  paid, 

I,  the  undersigned,  will  sell  to ,  my  certain  mining  claim  known 

as situate  in Mining  District,   County  of and 

State  of ,  for  the  sum  of dollars,  at  any  time  within 

months  from  date,  payable  as  follows,  to  wit: 

Upon  full  payment  made  I  will  convey  said  mining  claim  to  said 
optionee  by  a  good  and  sufficient  deed. 

The  right  of  entry  and  exclusive  possession  of  said  premises  is 
hereby  given  to  said  optionee  together  with  the  right  to  extract  ore 
therefrom,  but  with  no  right  thereto  or  removal  thereof,  unless  and 
until  this  option  be  consummated  according  to  its  terms 

AH  work  done  upon  said  mining  claim  by  said  optionee  shall  be 
done  in  a  minerlike  manner  and  at  the  sole  cost  and  expense  of  the 
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optionee.    Actual  work  upon  said  premises  to  commence  on 

rind  to  proceed  with  reasonable  diligence  unless  prevented  by  strikes, 
the  elements,  unavoidable  accidents  or  other  causes  bej^ond  the  control 
of  the  optionee. 

The  optionee  shall  keep  said  premises  free  and  clear  of  all  costs, 
liens  and  encumbrances  done,  made  or  suffered  by  him. 

The  optionee  shall  and  will  quietly  and  peacefully  quit  and  surren- 
render  said  premises  and  any  ore  extracted  by  him  therefrom  upon  the 
termination  of  this  option  from  any  legal  cause. 

Upon  the  failure  to  make  any  paj^raents  herein  provided  for  upon 
said  purchase  price  of  said  premises  at  the  time  herein  specified  for  the 
same  to  be  made  the  right  of  the  optionee  shall  immediately  cease  and 
determine  and  the  payments  theretofore  made  by  him  shall  immediately 
become  the  property  of  the  optioner,  and  the  optionee  hereby  waives 
all  claim  thereto. 

All  machinery  and  improvements  placed  upon  said  premises  by  the 
optionee  may  be  removed  by  him  within days  after  the  termina- 
tion of  this  option. 

Witness  mv  hand  this dav  of 


FORM  No.  16 
ASSIGNMENT  OF  LEASE  AND  OPTION 

(Precedent  in  Pollard  v.  Sayre,  45  Colo.  195.  98  Pac.  816) 

For  and  in  consideration  of  the  sum  of dollars,  to  me  in 

hand  paid,  by ,  the  receipt  whereof  is  hereby  acknowledged, 

and  the  further  sum  of dollars,  to  be  paid  to  me,  my 

executors,  administrators,  or  assigns,  within months  from 

the  date  hereof,   I  hereby  sell,   assign,   transfer  and   convey   to   said 

the  \vithin  bond  and  lease  and  all  my  right,  title,  and 

interest  therein  and  all  my  right,  title  and  interest  in  and  to  the  real 
estate  therein  described.  The  deferred  payment  to  be  deposited  in  the 
bank,  to  the  credit  of 

It  is  hereby  agreed  that  no  personal  liability  shall  attach  to  said 

for  said  deferred  payment,  and  that  it  shall  be  optional  with 

him  whether  he  shall  make  the  same;  but  if  not  paid  then  all  rights 

acquired  by  said by  virtue  hereof  in  and  to  the  within 

bond  and  lease  and  in  and  to  the  real  estate  therein  described,  shall 

become  forfeited  and  all  payments  theretofore  made  by  said 

shall  be  likewise  forfeited  to  me  and  the  above  assignment  and  con- 
veyance become  null  and  void. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
day  of ,  19 


FORM  No.  17 
LEASE  (COLORADO  FORM) 

This  agreement  of  lease  made  and  entered  into  this day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

,  by  and  between  The Company,  a 
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corporation,  (hereinafter  termed  'Hhe  Lessor")  party  of  the  first  part, 

and ,  (hereinafter  termed  **the  Lessee"),  party  of  the 

second  part. 

Witnesseth,  That  the  said  Lessor,  for  and  in  consideration  of  the 
rents,  covenants,  agreements,  payments  and  royalties  hereinafter 
reserved  and  bj'  the  said  Lessee  to  be  paid,  kept  and  performed,  has 
granted,  let  and  demised,  and  by  these  presents  does  grant,  let  and 
demise  unto  said  Lessee  the  following  described  mining  property,  sit- 
uate in  the Mining  District, County, , 

to-wit:  All  of and lode  mining  claims  belonging 

to  the Company  situate  oii ,  except  that  part 

lying  below  the  level  of  the Tunnel. 

The  rights  hereby  granted  are  limited  to  within  the  vertical  planes 
of  the  boundary  lines  of  the  above  described  premises,  all  extra-lateral 
rights,  if  any,  being  reserved  to  the  Lessor,  and  Lessee  shall  have  no 
right  to  extend  his  workings  beyond  such  vertical  planes. 

There  are  expressly  excluded  from  the  above  described  premises 
any  portions  thereof  which  have  been  or  may  be  deeded,  relinquished 
or  lost  to  the  Lessor  in  settlement  of  conflicts  or  otherwise. 

The  rights  herein  granted  to  the  premises  hereby  leased  are  limited 
to  that  part  lying  above  the  level  of  the Tunnel. 

The  Lessor  herein  reserves  the  right  to  all  dumps  now  located  or 
which  may  hereafter  be  placed  upon  the  premises  hereby  leased, 
together  with  the  right,  for  itself  or  any  parties  acting  through  or  under 
it,  to  enter  upon  any  and  all  portions  of  said  premises  to  sort,  screen, 
wash,  sell  or  remove  from  said  premises  any  portion  or  all  of  any 
dumps  which  may  be  located  thereon. 

To  have  and  to  hold  the  said  demised  premises  for  the  purpose  of 

mining,  and  for  no  other  purpose,  for  the  term  of years  from 

the  date  hereof,  to  expire  at  noon  on  the day  of A.  D. 

19 ,  unless  sooner  forfeited  or  determined  through  violation  of  any 

agreement,  covenant  or  condition  hereinafter  contained,  to  be  kept  and 
performed  by  the  said  Lessee. 

In  consideration  of  said  lease,  the  said  Lessee  does  hereby  covenant 
and  agree  severally  and  jointly  with  the  said  Lessor  as  follows : 

1.  To  enter  upon  said  premises,  and  to  commence  work  thereon 

within days  from  the  date  of  this  lease,  and  to  work  the  same 

mine-fashion  in  manner  necessary  and  appropriate  to  good  and  eco- 
nomical mining,  so  as  to  take  out  the  greatest  amount  of  ore  possible 
with  due  regard  to  the  safety,  development  and  preservation  of  the 
same  as  a  workable  mine;  all  work,  timbering,  construction  and  instal- 
lation of  improvements  to  be  subject  to  the  inspection  and  approval  of 
the  general  manager,  superintendent  or  other  representative  of  the 
Lessor. 

2.  To  work  and  mine  the  said  premises  as  aforcvsaid  steadily  and 

continuously  during  the  term  of  this  lease,  with  not  less  than 

shifts  of  underground  work  during  each  and  every  calendar  month  of 
the  term  of  this  lea.se,  except  as  stated  in  Paragraph  6a.  No  excess 
above  the  required  number  of  shifts  in  any  one  month  to  apply  on  any 
otiier  month,  and  a  failure  on  the  part  of  the  said  Lessee  to  work  said 
premises  with  at  least  said  number  of  shifts  each  calendar  month,  or 
failure  to  work  said  premises  at  all  for  ten  consecutive  days,  may  be 
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considered  by  the  Lessor  a  violation  of  this  lease,  and  shall,  at  the  option 
of  the  Lessor,  and  without  demand  or  notice,  work  a  forfeiture  of  this 
lease.  The  word  *' shift"  is  taken  and  accepted  to  mean  the  labor  of 
one  man  for  one  day  of  at  least  eight  hours. 

3.  To  well  and  sufficiently  timber  with  strong,  well  fitted  and  dur- 
able timbers,  all  the  workings  on  the  premises  hereby  leased  at  all  points 
where  proper,  in  accordance  with  good  mining,  and  for  ventilation,  and 
to  promptly  repair  or  replace  all  timbering  which  may  be  rendered 
insufficient  by  any  cause  whatsoever:  to  keep  the  timbering  of  said 
workings  at  all  times  in  good,  safe  and  serviceable  condition,  and  to 
remove  no  timbering,  pipe,  rails,  track,  etc.,  from  any  portion  of  said 
premises  without  the  written  consent  of  the  Lessor,  its  Manager  or  any 
duly  authorized  agent. 

4.  To  keep  at  all  times  all  drifts,  tunnels,  shafts,  winzes  and  other 
workings  in  said  premises  thoroughly  drained  and  clear  of  loose  rock 
and  rubbish,  and  in  an  absolutely  safe  and  secure  condition,  unless  pre- 
vented by  extraordinary  mining  casualty,  and  to  maintain  at  all  times 
and  leave  the  floors  of  all  drifts,  crosscuts  and  other  workings  in  good, 
even,  unobstructed  condition,  and  to  stow  no  waste  underground,  nor 
fill  any  stopes,  without  the  written  consent  of  the  Lessor,  its  Manager  or 
any  duly  authorized  agent. 

5.  To  do  no  underhand  stoping,  whether  for  the  purpose  of  pros- 
pecting or  taking  out  of  ore,  or  for  any  other  purpose  whatsoever.  To 
do  no  stoping  or  mining  within  twenty  feet  of  any  shaft  or  incline  except 
with  the  written  consent  and  under  the  direction  of  the  Lessor,  its 
Manager  or  any  duly  authorized  agent.  To  run  all  drifts  and  levels 
upon  the  grade  designated  by  the  Lessor,  its  Manager  or  other  author- 
ized agent. 

6.  To  make  and  keep  all  shafts,  excepting  as  hereinafter  provided, 

not  less  than feet  long  by feet  wide  in  the  clear  of  timbers 

throughout  their  entire  depths,  keeping  them  vertical  and  plumb 
throughout  their  entire  depths,  and  timbered  throughout  their  entire 
depths,  either  with  square  sets,  closely  lagged,  or  with  cribbing  which 

shall  be  at  least by inches  in  size;  to  keep  all  ascents  and 

descents  in  the  workings  fully  equipped  at  all  times  with  substantial 
ladders  and  partitions  throughout  their  entire  depths;  to  make  and 

keep  all  tunnels,  drifts,  crosscuts,  raises  and  winzes  not  less  than 

by feet  in  the  clear  of  all  timbers  and  to  comply  with  all  of  the 

requirements  of  the  laws  of  the  State  of 

6a.    It  is  understood  and  agreed  that  during  the  first  six  months  of 

this  lease shifts  per  month  only  will  be  required, shifts 

per  month  underground  during  the  second  six  months  and 

shifts  per  month  underground  during  the  second  and  third  years  and 
shifts  per  month  during  the  fourth  and  fifth  years. 

7.  It  is  understood  and  agreed  that  beginning  with  the  third  year 
one  hundred  feet  of  sinking  is  to  be  done  each  year,  said  sinking  to  be 
completed  before  the day  of  — __  of  each  year.  Other  develop- 
ment satisfactory  to  the  parties  hereto  may  be  substituted  for  the  above 
mentioned  sinking.  It  is  understood  and  agreed  the  Lessee  be  permitted 
to  sublease  any  portion  of  the  premises  he  may  desire  and  that  the  work 
done  by  the  sublessees  may  apply  on  the  required  number  of  shifts  up 
to  one-half  the  necessary  amount,  providing  the  said  sublessee  work 
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consists  of  drifting,  crosscutting,  raising  or  winzing  satisfactory  to  both 
parties. 

7a.  It  is  understood  and  agrrced  that  Lessee  will  carry  insurance 

on  the plant  and  buildings  to  the  amount  of  $ being  the  amount 

at  present  in  force. 

8.  To  cause  or  permit  no  timber  standing  on  the  premises  hereby 
leased  to  be  cut  or  injured  in  any  way  or  for  any  purpose ;  to  cause  or 
permit  no  buildings  or  structures  of  any  kind  to  be  erected  or  to  remain 
upon  said  premises,  except  such  as  are  necessary  for  the  actual  working 
of  the  mine,  or  for  hoisting,  sorting  or  shipping  of  ores  extracted  there- 
from except  and  in  so  far  as  authorized  in  writing  by  the  Lessor,  its 
manager  or  any  duly  authorized  agent;  and  to  keep  all  buildings, 
machinery  and  improvements  upon  the  leased  premises  in  repair  and  at 
the  expiration,  cancellation  or  forfeiture  of  this  lease,  to  return  same  in 
as  good  condition  as  they  are  at  the  present  time,  ordinary  wear  and 
tear  alone  excepted. 

9.  To  allow  the  Lessor,  its  manager  or  any  duly  authorized  agent 
or  representative  at  any  and  all  times;  (a)  to  enter  and  visit  all  parts 
of  said  leased  premises  and  the  workings  thereon  for  the  purpose  of 
inspection  and  taking  of  assay  samples;  (b)  to  take  samples  from  any 
ores  awaiting  shipment;  (c)  to  have  surveys  made  of  the  workings  by 
the  Lessor's  surveyor  and  assistants  whether  under  or  above  ground,  or 
both,  as  often  as  the  Lessor,  its  manager  or  any  duly  authorized  agent 
shall  so  order,  and  also  furnish  to  Lessor  copies  of  blueprints  of  all 
surveys  or  maps  made  by  the  Lessee;  and  generally  to  facilitate  in 
every  way  such  inspection,  surveys  and  sampling,  as  above  provided. 

10.  There  is  expressly  reserved  to  the  Lessor  rights  of  way  through 
the  premises  hereby  leased  for  the  more  convenient  working  or  examina- 
tion of  adjacent  ground,  but  such  rights-of-way  shall  be  so  exercised  as 
not  to  interfere,  more  than  is  necessary,  with  the  operations  of  the 
Lessee  therein  and  there  is  also  expressly  reserved  to  the  Lessor  the 
right  and  privilege  to  do  any  and  all  development  work  upon  the  prem- 
ises hereby  leased  which  may  be  rendered  desirable  by  reason  of  any 
litigation  or  controversy  which  may  arise  and  which  may  affect  said 
leased  premises  or  other  adjacent  property  in  which  the  Lessor  is  inter- 
ested, and  to  use  the  workings  of  the  Lessee  herein  in  prosecuting  such 
development  work,  providing  that  the  same  shall  not  interfere  more 
than  is  necessary  with  the  mining  operations  of  the  Lessee  and  that  all 
ore  mined  in  the  prosecution  of  such  development  work  shall  belong 
to  the  Les.see  herein  (in  so  far  as  the  same  shall  be  taken  from  ground 
hereby  leased)  subject  to  the  royalty  hereinafter  provided. 

11.  The  Lessee  agrees  to  render  to  the  Lessor,  on  or  before  the 

day  of  each  month,  a  written  statement  showing  the  number  of  shifts 
worked,  the  wages  therefor,  amount  of  salaries,  value  of  supplies  and 
all  other  expenses  of  operating  this  lease  incurred  during  the  preceding 
month,  and  to  afford  the  Lessor,  its  manager  or  any  duly  authorized 
agent,  every  facility,  at  all  times,  for  the  inspection  and  copying  of  all 
books,  assay  journals,  assay  certificates,  accounts,  pay-rolls,  vouchers, 
correspondence  and  papers  generally  of  said  Lessee  in  so  far  only  as 
they  may  relate  to  indebtedness  or  liabilities  incurred  or  claimed  for 
work,  services  or  materials  in  respect  of  said  premises,  or  the  develop- 
ment of  other  workings  thereon,  or  shipment  of  ore  therefrom. 
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12.  To  keep  said  premises  and  every  part  thereof  at  all  times  free 
and  clear  of  all  mechanics '  or  miners '  liens  or  other  liens,  encumbrances 

or  liabilities;  to  settle,  pay  and  discharge  on  or  before  the day  of 

each  calendar  month,  all  indebtedness  and  liabilities  incurred  by  the 
said  Lessee  prior  to  the  expiration  of  the  preceding  calendar  month  for 
work  done,  services  rendered  or  material  furnished  in  respect  of  said 
premises,  and  to  forthwith  post,  and  at  all  times  keep  posted  in  some 
conspicuous  place  upon  the  premises  hereby  leased  a  notice  that  said 
premises  are  leased  to  the  Lessee  and  that  the  interest  of  the  Lessor 
therein  shall  not  be  subject  to  any  lien  for  services,  labor  or  material 
furnished  upon  or  used  in  connection  with  this  lease,  or  said  leased 
premises,  said  notice  to  be  on  behalf  and  in  the  name  of  the  Lessor 
Company  with  the  signature  of  the  Lessee  also  attached. 

13.  To  furnish  to  the  Lessor,  its  manager  or  any  duly  authorized 
agent,  full,  true  and  accurate  information  vnth  regard  to  the  condition 
of  said  workings  or  any  part  thereof  or  the  quality  or  character  of  the 
mineral  therein,  and  to  immediately  give  the  Lessor  notice  of  any  dis- 
covery of  any  mineral. 

14.  To  allow  no  persons  not  in  privity  with  the  parties  hereto  to 
take  or  hold  possession  of  said  premises  or  any  part  thereof  under  any 
claim  or  pretense  whatsoever. 

15.  To  assume  all  responsibility  for  and  save  the  Lessor  harmless 
from  any  and  all  accidents  to  himself  or  any  of  his  employees,  sublesseee, 
licensees,  agents,  associates  or  visitors,  upon  the  property  of  the  Lessor, 
as  herein  leased  and  to  forthwith  post  and  at  all  times  keep  posted  at 
the  main  working  upon  the  premises  hereby  leased,  a  conspicuous  notice 
in  the  name  and  on  behalf  of  the  Lessor,  with  the  name  of  the  Lessee 
also  attached  stating  in  substance  that  the  premises  are  leased  to  the 
Lessee  and  that  the  Lessor  will  not  be  liable  for  damages  on  account  of 
any  such  accident.  The  Lessor  shall  under  no  circumstances  be  liable 
to  the  Lessee  or  his  agents,  servants,  employees,  licensees,  sublessees, 
associates,  visitors  or  any  other  person,  on  account  of  any  such  accident. 

16.  To  ship  all  ore  with  reasonable  diligence  after  mining,  with  the 
right  reserved  to  the  Lessor  to  take  and  remove  all  ores  not  so  shipped 
with  reasonable  diligence  and  to  apply  the  proceeds  under  the  directions 
of  this  lease ;  to  notify  the  Lessor,  its  manager  or  any  duly  authorized 
agent,  whenever  ore  is  ready  for  shipment,  giving  the  estimated  ton- 
nage and  value  thereof,  also  the  intended  purchaser,  but  it  is  expressly 
understood  and  agreed  that  all  ore  extracted  from  said  leased  premises 
shall  be  shipped  in  the  name  of  the  Lessor  and  Lessee  and  shall  be 
routed  and  sent  to  and  treated  at  the  mill,  smelter,  sampler,  or  reduc- 
tion works  satisfactory  to  both  parties. 

17.  It  is  expressly  understood  and  agreed  that  the  Lessor  reserves 
the  property  and  right  of  property  in  and  to  all  ores  extracted  or  to  be 
extracted  from  said  premises  and  in  and  to  all  ores  not  shipped  within 
ten  days  after  the  expiration  or  other  termination  of  this  lease ;  that  all 
ores  which  are  of  too  low  grade  for  profitable  shipment  shall  remain 
on  the  premises,  subject  to  the  sole  control  and  disposition  of  the  Lessor, 
and  that  any  loss  or  expense  resulting  from  or  incident  to  any  shipment 
of  such  low  grade  ore  shall  be  borne  and'  paid  by  the  Lessee ;  that  all 
low  grade  ore  not  shipped  shall  be  kept  separate  from  and  not  mixed 
with  waste,  so  that  it  may  be  available  for  shipment  at  any  time  by 
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the  Lessor,  and  said  low  grade  ore  shall  be  deposited  as  directed  by  the 
Lessor,  its  manager  or  any  duly  authorized  agent. 

18.  Said  Lessee  furthermore  agrees  that  if  he  shall  discover,  in 
working  said  premises,  any  side  veins,  cross  veins,  spurs  or  feeders  he 
shall  at  once  notify  the  Lessor  and  said  side  veins,  cross  veins,  spurs 
or  feeders  shall  be  and  remain  the  property  of  the  Lessor,  but  the  same 
shall  be  included  in  this  lease. 

19.  To  pay  and  deliver,  or  cause  to  be  paid  and  delivered  to  said 
Lessor,  as  a  rental  or  royalty  upon  all  ores  extracted  and  shipped  or 
sold  from  said  premises,  the  following  royalty,  the  rate  of  which  is  to 
be  determined  in  each  case  by  the  gross  value  of  the  ore,  without  deduc- 
tion for  transportation  and  treatment,  but  the  amount  of  royalty  at  the 
rate  so  determined  to  be  computed  upon  the  net  value  (the  net  value  of 
said  ores  to  be  deemed  in  each  case  to  be  their  value,  less  transportation 
and  treatment  charges  with  deduction  for  hauling,  switching  or  sam- 
pling) to  wit: per  cent  on  all  ores  up  to  and  including  $ per 

ton; per  cent  (__)  on  all  ores  from  $ and  including  $ 

per  ton; per  cent  (--)  on  all  ores  from  $ and  including  $ 

per  ton; per  cent  ( )  on  all  ores  over  $ per  ton. 

The  Lessee  further  covenants  and  agrees  to  pay  his  pro  rata  of  all 
taxes  assessed  against  the  leased  premises  according  to  the  value  of  ore 
mined  and  shipped  therefrom  under  the  terms  of  this  lease  and  it  is 
hereby  mutually  agreed  that  the  Lessor  shall,  in  lieu  of  the  Lessee's  pro- 
portion of  said  taxes,  retain  from  all  shipments per  cent  of  the 

gross  value  thereof  after  deducting  transportation  and  treatment 
charges.  To  cause  said  royalty  to  be  left  at  the  mill,  smelter,  sampler 
or  reduction  works  purchasing  said  ore,  payable  to  the  order  of  the 
Lessor,  on  duplicate  returns  thereof.  The  Lessor  shall  not  be  liable  for 
the  proceeds  of  ore  lost  through  theft  or  by  any  accident  or  failure  of 
the  ore  buyer. 

20.  The  Lessor  reserves  the  right  at  all  times  to  keep  its  manager  or 
any  duly  authorized  agent  at  said  leased  premises,  in  whose  presence  all 
ore  shall  be  classed,  graded,  sorted  and  shipped  and  said  manager  or 
agent  shall  be  permitted  to  take  samples  from  all  ores  mined  or  sorted 
for  examination  or  assay.  In  case  any  dispute  shall  arise  between  the 
Lessor  and  the  Lessee  or  between  the  agents  of  the  parties  hereto,  in 
regard  to  the  classing,  sorting,  grading  or  shipping  of  any  of  said  ores, 
then  in  that  case  all  shipments  of  said  ore  in  question  shall  cease  until 
the  controversy  is  settled  by  arbitration,  as  hereinafter  prpvided,  to 
wit :  The  Lessor  and  Lessee  shall  each  choose  one  representative  and  the 
two  so  chosen  shall  choose  a  third,  and  the  three  so  chosen  shall  pass 
upon  said  difficulty,  and  their  decision  shall  be  final;  and  the  cost  of 
arbitration,  as  above  provided,  is  to  be  borne  by  the  parties  hereto  in 
proportion  to  the  division  of  returns  received  for  the  ore  in  dispute,  and 
said  cost  may  be  deducted  from  said  cash  returns  before  division. 

21.  It  is  furthermore  agreed  and  understood  between  the  parties 
hereto,  that  the  Lessee  herein  shall  not  cause  this  lease  nor  any  sub- 
lease or  assignment  thereof  to  be  recorded  in  any  public  records. 

22.  This  lease  is  personal  to  the  said  Lessee  and  neither  said  lease 
nor  any  interest  of  said  Lessee  therein  or  thereunder  shall  be  assigned, 
transferred  or  granted  (whether  in  the  form  of  a  sublease  or  otherwise, 
daring  the  term  hereof,  without  the  consent  in  writing  of  the  Lessor,  its 
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manager  or  any  duly  authorized  a^ent  first  thereto  had  and  obtained; 
and  in  any  event  no  work  done  by  sublessees  shall  be  included  in  the 
computation  of  the  work  required  to  be  done  by  the  Lessee  except  as 
designated  in  article  7. 

23.  It  is  expressly  covenanted  and  agreed  between  the  parties  hereto 
that,  should  any  legal  proceedings  be  instituted,  such  as  injunction, 
apex  suits  or  any  other  proceedings  whatsoever,  which  would  interfere 
with  the  possession  and  enjoyment  of  the  said  demised  premises,  that  the 
Lessee  shall  under  no  circumstances  attempt  to  hold  the  Lessor  liable 
in  damages  or  otherwise  to  the  Lessee  therefor  on  account  of  such  dis- 
turbed and  interrupted  possession  and  enjoyment. 

24.  It  is  furthermore  agreed  and  understood  that  the  Lessor 
reserves  the  right  of  property  to  all  dumps  located  upon  the  said 
demised  premises. 

25.  The  said  Lessee  does  hereby  furthermore  agree  that  he  will 
employ  no  man  upon  or  in  working  the  premises  herein  leased,  who  is 
not  satisfactory  to  the  Lessor  and  that,  upon  the  first  day  of  each 
month  the  said  Lessee  will  furnish  the  Lessor  a  complete  list  of  all 
employees  working  in,  upon  or  about  said  premises,  and  that  he  will 
promptly  discharge  any  person  or  persons  upon  notification  from  the 
Lessor  that  such  persons  or  person  are  not  satisfactory  to  the  said 
Lessor. 

26.  It  is  understood  and  agreed  that  the  Lessee  be  permitted  to 
assign  this  lease  to  his  associates  either  in  the  form  of  a  partnership  or 
corporation  to  be  formed,  otherwise  Article  22  will  govern.    Lessee  will 

be  allowed  to  work  other  properties  through  the working 

preference  being  given  to work.     In  case  of  shortage  of 

dump  room,  arrangements  to  be  made  by  Lessee  for  additional  room  or 
other  than work. 

27.  Said  Lessee  does  hereby  furthermore  covenant  and  agree  that  in 
case  he  fails  to  commence  work  on  said  premises  as  aforesaid,  or  to 
work  and  mine  the  same  continuously,  with  diligence  and  in  a  work- 
manlike manner,  or  to  keep  the  same  securely  timbered,  drained,  clear 
and  in  safe  condition,  or  to  allow  inspection,  sampling  or  survey  thereof, 
or  to  furnish  true  information  regarding  the  same  according  to  the 
conditions  herein,  or  to  render  monthly  statements  as  provided  for 
herein ;  or  to  keep  the  same  free  from  liens,  or  to  keep  notices  posted 
upon  the  leased  premises  in  manner  provided  herein,  or  to  make  monthly 
settlement  for  work,  services  and  materials  or  to  duly  notify  the 
Lessor  when  ore  is  ready  for  shipment,  or  to  pay  loss  in  shipping  under- 
grade ore,  all  as  above  provided,  or  shall  do  any  underhand  stoping,  or 
assign  or  sublet  any  interest  in  this  lease  or  said  premises  without 
written  consent  of  Lessor,  or  shall  record  or  allow  this  lease  to  be 
recorded  or  any  sublease  or  assignment  thereof,  or  shall  in  these  or  any 
other  respects  fail  to  keep  and  fulfill  any  and  all  conditions,  covenants 
or  agreements  herein  expressed  or  implied,  then  and  in  that  case  the 
term  of  this  lease  shall  at  the  option  of  the  Lessor,  expire,  and  it  shall  be 
lawful  for  the  Lessor,  its  manager,  attorney  or  other  duly  authorized 
agent,  to  declare  this  lease  void  and  of  no  effect  thereafter,  and  with  or 
without  process  of  law  and  without  notice  to  the  Lessee  to  enter  upon 
and  take  possession  of  said  premises,  and  dispossess  all  persons  occu- 
pjdng  the  same ;  and  in  such  case,  and  also  at  the  expiration  of  this  lease 
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by  limitation,  to  wit,  at  noon  of  the  last  day  of  the  term  hereby  granted 
as  aforesaid,  said  Lessee  hereby  agrees  to  surrender,  yield  and  deliver 
to  the  Lessor  its  successors  or  assigns,  quiet  and  peaceable  possession  and 
enjoyment  of  said  premises  and  all  buildings  and  other  improvements 
thereon  and  therein,  including  tracks,  rail,  pipelines  and  underground 
improvements  except  machinery  belonging  to  Lessee  and  all  dumps, 
ores  or  other  minerals  detached  or  broken  down  from  said  premises,  but 
still  remaining  thereon,  together  with  the  appurtenances,  in  good  order 
and  condition,  with  all  drifts,  shafts,  tunnels,  winzes  and  other  passages 
and  workings,  thoroughly  clear  of  loose  rock  and  rubbish,  and  drained, 
and  the  mine  ready  for  immediate  continued  working  (accidents  not 
arising  from  negligence  alone  excusing)  without  demand  or  further 
notice. 

28.  Time  is  the  essence  of  this  contract  in  all  particulars. 

29.  All  of  the  operations  of  the  Lessee  under  this  lease  shall  be  so 
conducted  as  to  fully  comply  in  every  respect  with  the  laws  of  the 
State  of  

30.  The  Lessee  hereby  agrees  to  carry  a  Workmen 's  Compensation 
policy  in  a  responsible  Company,  said  policy  to  be  placed  in  force  forth- 
with. 

31.  This  agreement  shall  be  binding  and  enforceable  by  the  respec- 
tive successors,  heirs,  executors,  administrators  and  assigns  of  the  par- 
ties hereto. 

In  witness  whereof  the  respective  parties  hereto  have  caused  this 
instrument  to  be  executed,  on  the  day  and  date  first  above  written. 


Executed  in  duplicate. 

FORM  No.  18 
LEASE  WITH  PRIVILEGE  OF  PURCHASE 

(Precedent  in  Settle  v.  Winters,  2  Idaho  (Hash.)  215,  10  Pac.  216.)  ^ 
This  indenture,  with  privilege  of  purchase,  made  and  executed  this 

day  of ,  19 ,  by  and  between , 

the  parties  of  the  first  part,  and ,  the  parties  of  the 

second  part. 

Witnesseth :  That  the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of dollars  to  them  in  hand  paid,  at  and  before 

the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  covenant  and  agree  to  and  with  the 
said  parties  of  the  second  part,  their  heirs  and  assigns,  as  follows, 
to  wit :  That  said  parties  of  the  first  part  hereby  grant,  demise,  and 
lease  to  the  said  parties  of  the  second  part,  the  following  described 

property,  situate,  lying  and  being  in Mining  District, 

County  of ,  State  of and  more  particularly 

described  as  follows,  to-wit : 

(Description) 

Also  that  certain and ,  known  as  the , 

now  lying  on  said from  the day  of 

19 ,  on  the  expiration  of  a  certain  lease  of  the and 

mines,  executed  and  delivered  by  the  parties  of  the  first 
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part  to and ;  or  in  the  event  of  the  assignment 

of  said  lease  to  the  parties  of  the  second  part  before  the  said 

day  of 19 ,  then  from  the  date  of  such  assijj^nment  until 

the day  of ,  19 ,  upon  the  following  terms 

and  conditions : 

That  said  parties  of  the  second  part,  so  long  as  they  shall  deem  fit 
to  hold  said  property,  and  to  mine  and  extract  ore  therefrom  and  to 

pay  the  said  parties  of  the  first  part of  the  gross  proceeds 

in  manner  hereinafter  specified;  and  when  the  sum  of 

dollars  shall  have  been  paid,  either  out  of  the  proceeds  of  the  said 
property  hereby  leased,  or  otherwise,  by  the  said  parties  of  the  second 
part  to  the  parties  of  the  first  part,  the  said  parties  of  the  first  part 
hereby  covenant  and  agree,  for  themselves,  their  executors,  admin- 
istrators and  assigns,  to  and  with  said  parties  of  the  second  part,  their 
heirs  and  assigns,  to  convey  to  them  by  good  and  sufficient  deed  all 
of  the  above  described  property,  free  and  clear  of  all  incumbrance 

upon  such  payment,  provided,  the  said  sum  of dollars  shall 

have  been  paid  on  or  before  the day  of 19 

And  the  said  parties  of  the  second  part  hereby  covenant  and  agree 
to  enter  upon  said  property,  and  to  mine  and  extract  ore  from  the 
same  so  long  as  they  shall  find  it  profitable ;  to  do  the  w^ork  in  a  proper 
and  workmanlike  manner,  and  at  their  own  cost  and  expense ;  and  to 
hold  and  keep  said  property  free  and  clear  of  all  costs,  charge  or  lien 
for  the  working  of  the  same;  and  out  of  the  gross  proceeds  of  said 

mines  to  pay thereof,  as  fast  as  taken  out,  to  said  parties 

of  the  first  part  in  a  manner  hereinafter  specified;  and,  upon  the 
expiration  of  the  term  hereby  granted,  to  surrender  up  the  possession 
of  said  premises,  with  all  the  improvements,  to  the  said  parties  of  the 

first  part,  unless,  on  or  before  the  said day  of 

19 ,  the  said  sum  of dollars  shall  have  been  paid;  and 

in  the  event  of  the  said  parties  of  the  second  part,  or  their  assigns 
failing  to  comply  with  either  or  any  of  the  foregoing  covenants,  or 
any  covenant,  promise,  or  thing  herein  contained,  on  their  part  to  be 
done,  kept,  or  performed,  that  then  it  shall  be  lawful  for  said  parties 
of  the  first  part  to  re-enter,  possess,  and  enjoy  the  above  described 
property  and  premises,  and  every  part  thereof ;  and  the  said  parties  of 
the  second  part  hereby  agree,  in  the  event  of  such  non-performance  on 
their  part,  to  surrender  possession  of  the  said  premises  upon  demand  by 
said  parties  of  the  first  part  claiming  their  right  to  re-enter. 

It  is  hereby  mutually  covenanted  and  agreed  by  and  between  the 
parties  to  this  instrument  that  the  said  parties  of  the  first  part  shall 
have  the  right,  at  all  times,  of  inspecting  the  said  mines  above  described, 
and  all  mining  operations  and  work  thereon;  that  the  said  parties  of 
the  second  part  shall  have  the  right,  at  any  time,  to  stop  work  on  said 
mines  when  they  shall  find  or  deem  the  same  unprofitable;  that,  in 
working  said  ores,  at  each  clean-up  the  said  parties  of  the  second  part 
shall  and  will  furnish  a  true  account  of  all  ores  extracted  and  milled, 
and  all  bullion  received,  to  the  said  parties  of  the  first  part ;  that,  in 
milling  said  ores  so  taken  from  said  property,  the  said  parties  of  the 
first  part,  if  they  so  desire,  shall  have  an  equal  right  with  said  parties 
of  the  second  part  in  milling  the  ores,  cleaning  and  retorting  the  same, 
weighing  and  storing  the  bullion,  until  the  said  parties  of  the  second 
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part  receipt  to  them  for of  the proceeds;  it  being 

expressly  understood  that  upon  each  clean-up  the  said  parties  of  the 
second  part  are  to  receipt  to  the  said  parties  of  the  first  part  that  they 

own of  the  same,  and  that  the  said  parties  of  the  second 

part  hold  the  same  for  them ;  and  the  said  parties  of  the  second  part 
are  tlicn  to  dispose  of  the  bullion  to  the  best  advantaire,  and  to  pay  to 

the  parties  of  the  first  part of  the  proceeds  thereof  in  money, 

currency  or  coin ;  and  upon  such  payment  the  parties  of  the  first  part 

will  credit  said  purchase  price  of dollars,  with  the  sum  so 

received ;  and,  lastly,  that  in  no  event  shall  the  said  properties  above 
described,  or  any  part  thereof,  be  held  for  any  claim,  cost,  charge, 
or  lien  for  working  the  same  by  the  said  parties  ()f  the  second  part, 
under  this  instrument;  but,  that  all  such  work  shall  be  done  at  the 
expense  of  the  said  parties  of  the  second  part  solely  and  alone;  and 
the  said  parties  of  the  first  part,  for  themselves,  their  executors,  admin- 
istrators and  assijrns  hereby  covenant  and  agree  to  and  with  the  said 
parties  of  the  second  part,  their  heirs  and  assigns,  to  convey,  by  good 
and  sntlficient  deed,  all  the  above  described  properties,  free  and  clear 
of  all  incumbrances,  to  them,  the  said  parties  of  the  second  part,  or 
their  assigns,  at  any  time,  upon  the  payment  to  them,  the  said  parties 

of  the  first  part,  of  the  sum  of dollars,  either  out  of  the 

proceeds  of  the  said  mines,  or  otherwise,  on  or  before in  the 

manner  hereinbefore  specified,  by  the  said  parties  of  the  second  part, 
or  their  assigns.  And  it  is  hereby  expressly  a)id  mutually  covenanted 
and  agreed  that  this  covenant  shall  be  taken,  held  and  deemed  a 
covenant  real,  running  with  and  binding  the  land. 

In  witness  whereof,  the  said  parties  have  hereunto,  in  duplicate  set 
their  hands  and  seals  this day  of 19 


FORM  No.  19 

OIL  AND  GAS  LEASE  » 

(The  subjoined  is  an  approved  form  of  an  oil  and  gas  lease.     It  i.s  comnionlv  called 

the  'Texas  Lease'.) 

Agreement,  made  and  entered  into  the day  of 

19 ,  by  and  between ' 

of 

County  of ,  State  of , 

part of  the  first  part  hereinafter  called  lessor  (whether  one  or 

more)  and ,  party  of  the  second  part  hereinafter 

called  lessee. 

Witnesseth,    That   the   said   lessor,   for   and    in   consideration   of 

dollars  cash  in  hand  paid,  receipt  of  which  is  hereby 

acknowledged,  and  of  the  covenants  and  agreements  hereinafter  con- 
tained on  the  part  of  lessee  to  be  })aid,  kept  and  performed,  ha 

•  For  another  form  of  oil  lease,  see  Washburn  v.  Gillespie,  261  Fed.  42,  See, 
aloo,  Ricketts  on  Minos,  2d  ed.,  Form  No.  40.  For  form  of  oil  leases  in  Indiana,  Kansas, 
New  York,  Pennsylvania,  Tennessee,  see  Donahue  Pet.  and  Gas.,  SS  28-34  ;  Thornton's 
Oil  and  Qas,  appendix. 

For  an  "entertaining  and  illuminating  discussion  of  the  faults  of  lease  forma, 
which  too  often  are  cluttered  with  obsolete,  vague  and  redundant  phraseolog^v,"  see 
Robert  M.  Pease,  In  Oil  Bulletin  (Los  Angeles),  Vol.  XVII.  No.  1,  pp.  25-27,  January, 
1931. 
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granted,  conveyed,  demised,  leased  and  let,  and  by  these  presents  do 

grant,  convey,  demise,  lease  and  let  exclusively  unto  the  said  lessee,  for 
the  sole  and  only  purpose  of  mining  and  operating  for  oil  and  gas,  and 
of  laying  pipe  lines,  and  of  building  tanks,  power-stations  and  struc- 
tures thereon  to  produce,  save  and  take  care  of  said  products,  all  that 

certain  tract  of  land  situated  in  the  County  of ,- 

State  of ,  Section , 

Township , Range, , , 

M.,  and  containing acres,  more  or  less. 

It  is  agreed  that  this  lease  shall  remain  in  force  for  a  term  of 

years  from  this  date,  and  as  long  thereafter  as  oil  or  gas, 

or  either  of  them,  is  produced  from  said  land  by  the  lessee. 

In  consideration  of  the  premises  the  said  lessee  covenants  and 
agrees : 

1st.  To  deliver  to  the  credit  of  lessor,  free  of  cost,  in  the  tanks  or 

pipe  lines  to  Avhich  he  may  connect  his  wells,  the  equal 

part  of  all  oil  produced  and  saved  from  the  leased  premises. 

2d.  To  pay  the  lessor dollars 

each  year  in  advance,  for  the  gas  from  each  well  where  gas  only  is 
found,  while  the  same  is  being  used  off  the  premises,  and  lessor  to  have 
gas  free  of  cost  from  any  such  well  for  all  stoves  and  all  inside  lights  in 
the  principal  dwelling  house  on  said  land  during  the  same  time  by 
making  his  own  connection  with  the  well  at  his  own  risk  and  expense. 

3d.  To  pay  lessor  for  gas  produced  from  any  oil  well  and  used  off 

the  premises  at  the  rate  of dollars 

per  year,  for  the  time  during  which  such  gas  shall  be  used,  said  pay- 
ments to  be  made  each  three  months  in  advance. 

If  no  well  be  commenced  on  said  land  on  or  before  the 

day  of ,  19 ,  this  lease  shall  terminate  as  to  both 

parties,  unless  the  lessee  on  or  before  that  date  shall  pay  or  tender  to 

the  lessor,  or  to  the  lessor's  credit  in  the Bank  at 

,  or  its  successors,  which  shall  continue 

as  the  depository  regardless  of  changes  in  the  ownership  of  said  land, 

the  sum  of dollars,  which  shall 

operate  as  a  rental  and  cover  the  privilege  of  deferring  the  commence- 
ment of  a  well  for months  from  said  date.     In  like  manner  and 

upon  like  payments  or  tenders  the  commencement  of  a  well  may  be 
further  deferred  for  like  period  of  the  same  number  of  months  succes- 
sively. And  it  is  understood  and  agreed  that  the  consideration  first 
recited  herein,  the  down  payment  covers  not  only  the  privileges  granted 
to  the  date  when  said  first  rental  is  payable  as  aforesaid,  but  also  the 
lessee's  option  of  extending  that  period  as  aforesaid,  and  any  and  all 
other  rights  conferred. 

Should  the  first  well  drilled  on  the  above  described  laud  be  a  dry 
hole,  then,  and  in  that  event,  if  a  second  well  is  not  comifienced  on  said 
land  within  twelve  months  from  the  expiration  of  the  last  rental  period 
for  which  rental  has  been  paid,  this  lease  shall  terminate  as  to  both 
parties,  unless  the  lessee  on  or  before  the  expiration  of  said  twelve 
months  shall  resume  the  payment  of  rentals  in  the  same  amount  and  in 
the  same  manner  as  hereinbefore  provided.  And  it  is  agreed  that  upon 
the  resumption  of  the  payment  of  rentals,  as  above  provided,  that  the 
last  preceding  paragraph  hereof,  governing  the  payment  of  rentals  and 


710  APPENDIX — FORMS   AND   PRECEDENTS 

the  eflFeet  thereof,  shall  continue  in  force  just  as  thougrh  there  had  been 
no  interruption  in  the  rental  payments. 

If  said  lessor  o^vns  a  less  interest  in  the  above  described  land  than 
the  entire  and  undivided  fee  simple  estate  therein,  the  royalties  and 
rentals  herein  provided  shall  be  paid  the  lessor  only  in  the  proportion 
•which interest  bears  to  the  whole  and  undivided  fee. 

Lessee  shall  have  the  rijiht  to  use,  free  of  cost,  gas,  oil  and  water 
produced  on  said  land  for  his  operations  thereon  except  water  from 
wells  of  lessor. 

When  requested  by  lessor,  lessee  shall  bury  his  pipe  lines  below 
plow  depth.  No  well  shall  be  drilled  nearer  than  200  feet  to  the  house 
or  barn  now  on  said  premises.  Lessee  shall  pay  for  damages  caused  by 
his  operations  to  growing  crops  on  said  land.  Lessee  shall  have  the 
right  at  any  time  to  remove  all  machinery  and  fixtures  placed  on  said 
premises,  including  the  right  to  draw  and  remove  casing. 

If  the  estate  of  either  party  hereto  is  assijrned — and  the  privilege 
of  assigning  in  whole  or  in  part  is  expressly  allowed — the  covenants 
hereof  shall  extend  to  the  assigns  and  successive  assigns,  but  no  change 
in  the  OAvnership  of  the  land  or  assignment  of  rentals  or  royalties  shall 
be  binding  on  the  lessee  until  after  the  lessee  has  been  furnished  a 
written  transfer  or  assignment  or  a  true  copy  thereof ;  and  it  is  hereby 
agreed  that  in  the  event  this  lease  shall  be  assigned  as  to  a  part  or  as  to 
parts  of  tlie  above  described  lands  and  the  assignee  or  assignees  of  such 
part  or  parts  shall  fail  or  make  default  in  the  payment  of  the  propor- 
tionate ])art  of  the  rents  due  from  him  or  them,  such  default  shall  not 
operate  to  defeat  or  affect  this  lease  in  so  far  as  it  covers  a  part  or  parts 
of  said  lands  upon  which  the  said  lessee  or  any  assignee  thereof  shall 
make  due  payment  of  said  rental. 

Lessor  hereby  warrants  and  agrees  to  defend  the  title  to  the  lands 
herein  described,  and  agrees  that  the  lessee  shall  have  the  right  at  any 
time  to  redeem  for  lessor,  by  payment,  and  mortgages,  taxes  or  other 
Hens  on  the  above  described  lands,  in  the  event  of  default  of  payment 
by  lessor,  and  be  subrogated  to  the  rights  of  the  holder  thereof. 

In  testimony  whereof,  we,  in  duplicate,  sign,  this  the 

day  of J ,  19 


FORM  No.  20 
ASSIGNMENT  OF  LEASE—OIL  AND  GAS  * 

(Precedent  in  Ratcliff  v.  Paul,  114  Kan.  506,  220  Pac.  279) 

Know  all  men  by  these  presents:  That ,  on  this 

day  of ,  for  and  in  consideration  of  one  dollar  and  other 

considerations,  the  reeript  whereof  is  hereby  acknowledged,  do  hereby 

assign,  sell,  transfer  and  set  over  unto all right. 

title,  and  interest,  in  and  to  an  oil  and  gas  mining  lease,  the  land 
assigned  being  described  to  wit:  (Description)  (Record  reference  to 
lease).     That -_  are  the  lawful  owner—  and  holder. .  of  said  oil 

^^r  aBMl^nment  of  United  States  oil  and  gas  leases,  see  General  Land  Office 
Circular  No.  1604,  sm  amended  March  9,  l!»t2. 
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and  gas  mining  lease,  and  the  same  is  free  from  all  incumbrances  and 

that have  good  right  and  title  to  sell  and  assign  the  same. 

Witness hand__  the  day  and  year  first  above  written. 


I, ,  wife  of  the  said ,  for  the  considera- 
tions aforesaid,  do  hereby  join  in  this  assignment  and  hereby  release 
and  relinquish  all  my  rights  of  dower  and  homestead  in  and  to  the  lease 
and  rights  above  assigned  and  transferred. 

Witness  my  hand  this day  of ,  19__. 


FORM  No.  21 
CONJOINT  DEED  AND  LEASE  * 

(Precedent  in  Wright  v.  Garter  Oil  Co.,  97  Okla.  46,  223  Pac.  835) 
State  of 


County  of 5 


ss. 


Know  all  men  by  these  presents:  That and , 

parties  of  the  first  part,  in  consideration  of  the  sum  of dollars, 

in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  do  hereby 

grant,  bargain,  sell  and  convey  unto ,  the  party  of  the 

second  part,  an  undivided interest  in  and  to  all  of  the  mineral 

rights,  including  oil,  natural  gas  and  petroleum  in (descrip- 
tion) in County,  State  of ,  with  the  right  and 

privilege  to  the  grantors  and  grantee,  or  either  of  them,  to  go  on  said 
land  and  explore,  operate,  drill  and  mine  for  oil  and  gas,  and  other 
minerals,  and  to  sell  the  products  thereof  and  divide  the  same  or 
the  proceeds  thereof  as  their  interests  appear  and  as  provided  herein. 
It  is  expressly  understood,  however,  that  this  grant  is  subject  to  a 

certain  oil  and  gas  lease  now  on  said  premises,  dated , 

made  and  executed  by  the  grantors  to  the Company. 

Signed  and  delivered  this  the day  of 

Witnesses : 


FORM  No.  22 
EXTENSION  OF  LEASE 

(Precedent  in  Pellissier  v.  Pan- American  Co.,  62  Cal.  A.  546, 
217  Pac.  570) 

The  lessor- _  hereby  agree—  that  in  lieu  of  commencing  and  pros- 
ecuting operations,  for  the  drilling  of  a  well  upon  said  land  described 

in  and  leased  by  said  indenture  of  lease,  the  lessee. _  may,  if shall 

so  elect,  pay  to  the  lessor on  the day  of  each  and  every  calendar 

month,  for  an  additional  period  of months,  commencing  on  the 

*  For  additional  forms  of  a  conjoint  deed  and  lease,  see  Texas  Co.  v.  Davis,  

Tex.  C.  A.  ,  254  SW.  304  ;  Munsey  v.  Marnet  Oil  Co.,  Tex.  C.  A.  ,  254 

SW.  311. 
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daj^  of ,  as  and  for  rental  for  said  land  the  sum 

of dollars  per  month,  and  such  payments  so  made  from 

month  to  month,  shall  relieve  the  lessee of  and  from  all  obligations  to 

commence  or  prosecute  any  drilling  or  other  operations  upon  said  land 
during  such  month. 

In  witness  whereof  the  said  lessor.  _  ha__  hereunto  set 

hand__  the day  of ,  19__. 


FORM  No.  23 
NOTICE  OF  FORFEITURE  OF  LEASE 

(Precedent  in  Mathews  Slate  Co.  v.  New  Empire  Slate  Co., 
122  Fed.  972) 

To (lessee)  and ^assigns  and  employees: 

Take  notice  that  under  and  by  virtue  of  the  provisions  of  the  lease 

from  the Company  to bearing  date  the 

day  of ^ — ,  19 ,  that  the  said  compan}^  has  exercised  and  does 

hereby  exercise  its  option  to  teriainate  tliis  lease  and  to  reenter  upon 
and  possess  itself  of  the  premises  demised  for  the  reasons  that  the  said 
and  his  successors  in  interest  have  failed  to  keep  and  per- 
form their  promises,  contracts,  and  agreements  in  said  instrument  set 
forth,  as  follows: 

(Insert  ground  of  forfeiture) 

And  you  are  hereby  notified  that  all  rights  and  privileges  conveyed 
and  contracted  under  said  instrument  have  become  forfeit  and  are 
hereby  terminated. 
Dated ,  19 


FORM  No.  24 
NOTICE  OF  FORFEITURE  AND  TERMINATION 

To and  to  the Company,  a  corporation. 

You  and  each  of  you  will  please  take  notice  that  that  certain  inden- 
ture or  agreement,  inade  and  entered  into  on  the day  of , 

19 ,  by  and  between  the  undersigned and 

and  signed  by  said on to  the 

Company,  has  been  forfeited  and  terminated,  and  the 

undersigned  hereby  elects  to  and  does  declare  the  same  forfeited  and 

terminated  because  of  the  failure  of  the  said and  the 

said Company  to  commence  active  work  as  in  said 

indenture  or  agreement  provided,  on  the dav  of , 

19 

And  you  and  each  of  you  will  further  take  notice  that  the  under- 
signed without  in  any  way  waiving  the  forfeiture  arid  termination  of 
said  lease  and  agreement,  for  the  reason  aforesaid,  does  hereby  elect 
and  does  terminate  the  .same  and  does  hereby  demanvl  tliat  you  and 
each  of  you  surrender  and  quitclaim  to  the  undersigned  forthwith 
any  riglit,  title  and  interest  you  have  or  have  ever  had  b}'  virtue  of 
said  lease  or  agreement  in  or  to  any  part  of  the  lands  and  premises 
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situate  in County,  Siate  of ,  and  more 

particularly  described  in  said  lease  or  agreement,  as  follows,  to  wit : 

(Description) 

In  Avitness  whereof,  the  said has  hereunto  set  his 

hand  this day  of ,  19 

Witness : 


FORM  No.  2  5 
GAS  AGREEMENT 

This  agreement,  made  and  entered  into  this day  of 

,  19 ,  by  and  between 

as  Lessor  (whether  one  or  more),  and 

as  Lessee. 

Witnesseth : 

Whereas  the  Lessor  is  now  drilling  or  conte.nplacing-  tlie  drilliiij>: 
of  an  oil  well  or  wells  and  producing-  natural  p-as  therefioni  in  the 

district  known  as and  more  particularly  described  as 

and 

Whereas  it  is  thought  that  said  gas  will  contain  in  gsseous  form 
certain  hydrocarbons,  which  are  liquids  at  ordinary  atmospheric  tem- 
peratures and  pressures,  said  hydrocarbons  being  hereinafter  referred 
to  as  ''gasoline,"  and 

Whereas  it  is  the  intention  and  desire  of  the  parties  hereto  that 
the  Lessee  extract  the  gasoline  contained  in  said  gas  by  means  of  one 
or  more  plants  to  be  operated  by  the  Lessee;  now,  therefore, 

The  parties  hereto  do  hereby  agree  as  follows : 

First :  The  Lessor  hereby  grants  unto  the  Lessee  the  sole  and  exclu- 
sive right  or  privilege  to  extract  gasoline  from  any  and  all  natural 
gas  produced  during  the  term  hereof  from  any  and  all  wells  now  drilled 
or  drilling  or  that  may  hereafter  be  drilled  on  the  property  herein- 
before described,  together  with  the  sole  and  exclusive  rigiit  or  privilege 
of  collecting  said  gas  from  said  wells  and  transmitting  the  same  to  the 
plant  or  plants  of  the  Lessee. 

Second:  The  Lessor  grants  to  the  Lessee  a  right  of  way  for  the 
emplo3^ees  and  vehicles  of  the  Lessee  over  and  across  said  lands  of  the 
Lessor  for  any  and  all  purposes  necessary  or  proper  in  connection  with 
the  business  of  the  Lessee,  and  a  right  of  way  for  the  erection,  con- 
structioi*!,  maintenance  and  operation  of  telephone  and  telegraph  lines, 
oil  pipe  lines,  wet  and  dry  gas  lines  and  water  lines,  all  of  said  rights 
of  way  to  be  at  such  points  as  shall  be  designated  by  the  Lessor  and 
the  right  to  construct,  maintain  and  operate  plant  or  plants  for  the 
extraction  of  gasoline  and  marketing  of  dry  gas,  all  of  which  shall  be 
used  in  such  manner  as  not  to  unreasonably  interfere  with  the  operation 
of  the  Lessor. 

Third :  The  Lessor  shall  use  reasonable  diligence  to  save  and  collect 
said  gas  so  that  the  same  may  be  delivered  to  the  Lessee  in  accordance 
herewith,  but  neither  party  hereto  shall  be  under  any  obligation  to 
store  gas.    The  Lessor  shall  have  the  right  to  disconnect  any  well  from 
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the  pipeline  system  of  the  Lessee  during  such  times  as  the  connection 
of  said  well  with  the  pipeline  system  of  the  Lessee  would  materially 
interfere  with  the  production  of  oil  from  well. 

Fourth  :  Said  natural  gas  produced  from  any  well  shall  be  delivered 
to  the  Lessee  at  the  casinghead  of  said  well  but  if  the  gas  from  said 
well  is  produced  with  the  oil  therefrom,  then  said  gas  shall  be  delivered 
to  the  Lessee  at  trap  or  other  apparatus,  which  shall  be  installed  by  the 
Lessor  for  the  separation  of  the  gas  from  said  oil.  The  Lessee  shall  not 
be  required  to  take  delivery  of  any  gas  at  any  time  at  a  pressure  less 
than  that  then  existing  on  the  Lessee's  intake  lines.  The  Lessor  shall 
use  reasonable  diligence  to  prevent  air  from  becoming  mixed  with  said 
gas  prior  to  its  delivery  to  the  Lessee. 

Fifth :  In  the  event  the  gasoline  content  of  said  natural  gas  is  less 

than tenths  of  a  gallon  per  thousand  cubic  feet  of  gas,  then 

the  Lessee  shall  have  the  right  either  to  treat  said  gas  or  class  it  as 
dry  gas.  The  Lessee  shall  not  be  obligated  to  accept  and  treat  in  excess 
of cubic  feet  of  natural  gas  hereunder  in  any  one  day. 

Sixth:  It  is  particularly  understood  and  agreed  that  the  Lessor 
shall  determine  and  regulate  the  pressure  at  which  the  gas  and/or 
oil  from  any  wells  shall  be  produced,  and  that  the  Lessee  shall  not 
cause  pressures  which  are  less  than  atmosphere  to  exist  on  any  of 
said  wells  or  on  any  trap  connected  to  any  of  said  wells,  without  the 
consent  of  the  Lessor.  The  Lessee  shall  operate  its  plants,  pipelines, 
machinery  and  equipment  in  such  manner  as  not  to  interfere  with 
the  production  of  oil  from  any  and  all  of  said  wells. 

Seventh:  The  Lessee  agrees  to  lay  pipelines  connecting  the  wells 
on  said  lands  with  the  plant  of  the  Lessee. 

Eighth :  The  Lessee  may  receive  and  treat  gas  belonging  to  other 
parties  at  the  plant  or  plants  at  which  the  Lessor's  gas  is  received  or 
treated  and  shall  have  t>ie  right  to  mix  or  commingle  such  other  gas 
with  that  obtained  from  the  Lessor. 

Ninth :  The  Lessee  shall  measure  the  gas  received  from  each  separ- 
ate lease,  by  means  of  good  and  sufficient  recording  meters  of  standard 
make,  which  shall  be  installed,  maintained  and  operated  by  Lessee. 
The  Lessee  shall  also  install  good  and  sufficient  meters  of  standard  make 
for  measuring  the  total  amount  of  gas  received  from  all  sources  at  each 
of  its  plants  where  the  Lessor's  gas  is  treated,  together  with  good  and 
sufficient  recording  meters  of  standard  make  to  measure  the  total 
amount  of  dry  gas  discharged  from  said  plants.  The  Lessor  shall  have 
the  right  to  have  a  representative  present  at  such  times  as  any  of  the 
meters  are  read  and  to  examine  any  of  said  meters  for  the  purpose  of 
checking  the  measurements  as  determined  by  the  Lessee.  The  amount 
of  gas  received  from  any  separate  lease,  shall  be  as  shown  by  the  read- 
ing of  the  meter  measuring  said  gas,  provided,  however,  that  if  a  test  of 
any  meter  shows  that  the  same  does  not  register  within  two  (2%)  per 
cent  fast  or  slow  of  the  correct  amount,  then  proper  correction  of 
the  amount  of  gas  shown  by  the  reading  of  said  meter  and  said  test 
shall  be  made  but  for  the  current  calendar  month  only.  Said  meters 
shall  be  tested  from  time  to  time  by  the  Lessee  to  determine  the 
accuracy  thereof.  Upon  demand  of  the  Lessor  any  of  said  meters 
shall  be  tested  at  any  time.    If  upon  such  test,  it  develops  that  said 
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meter  registers  within per  cent  ( %)  fast  or  slow  of  the  correct 

amount,  then  the  expense  of  said  test  shall  be  borne  by  the  Lessor 
otherwise,  such  expense  shall  be  borne  by  the  Lessee.  The  Lessor  shall 
have  the  right  to  have  a  representative  present  during  the  testing  of 
any  of  said  meters. 

Tenth:  The  Lessee  shall  from  time  to  time  and  at  least  once  in 
thirty  days  make  such  tests  of  the  gas  delivered  to  the  Lessee  from 
each  separate  lease,  as  will  enable  the  Lessee  to  determine  with 
reasonable  accuracy  the  amount  of  gasoline  contained  therein  per  thou- 
sand cubic  feet. 

Eleventh:  The  amount  of  gasoline  produced  from  the  gas  belong- 
ing to  the  Lessor  when  mixed  or  commingled  with  other  gas,  shall  be 
such  proportion  of  all  the  gasoline  produced  from  said  mixed  or  com- 
mingled gas  as  the  computed  gasoline  in  the  Lessor's  gas  bears  to  the 
computed  gasoline  in  all  of  said  mixed  or  commingled  gas,  as  determined 
from  the  meter  readings  and  tests  hereinbefore  mentioned.  The  amount 
of  dry  gas  to  be  credited  to  the  Lessor  shall  bear  the  same  proportion 
to  the  total  dry  gas  discharged  from  said  plant  or  plants  as  the  amount 
of  gas  received  from  the  Lessor  bears  to  the  total  amount  of  gas 
received  by  the  Lessee  from  all  sources  at  said  plant,  it  being  under- 
stood that  the  Lessee  shall  have  the  right  to  use  so  much  of  the  dry 
gas  at  any  plant  as  may  be  reasonably  used  or  consumed  or  lost  in 
the  operation  of  said  plant  in  the  extraction  of  gasoline  therefrom 
before  same  is  discharged  from  said  plant. 

Twelfth:  The  Lessee  shall  return  from  the  dry  gas  due  to  the 
Lessor,  as  much  of  said  dry  gas,  discharged  from  the  plant  as  the  Lessor 
may  require  in  operating  the  Lessor's  lease  and  drilling  activities.  If 
there  remains  any  dry  gas  due  to  the  Lessor,  the  same  may  be  sold  by 
the  Lessee,  and  in  the  event  of  such  sale  the  Lessee  agrees  to  pay  the 

Lessor per  cent    (  —  %)   of  the  proceeds  of  such  sale  or 

sales  as  royalty.  It  is  agreed  that  such  gas  as  is  returned  to  the  Lessor 
shall  be  delivered  to  the  Lessor's  property  on  which  active  operations 
are  being  conducted  at  the  point  nearest  the  distributing  lines  of  the 
Lessee.     It  is  agreed  that  the  Lessee  will  not  be  required  to  return 

such  dry  gas  at  a  pressure  exceeding pounds  per  square 

inch  at  the  plant  at  which  it  is  obtained. 

Thirteenth:  The  Lessee  agrees  to  pay  as  royalty per 

cent  ( —  %)  of  the  proceedings  from  the  sale  of  the  gasoline  manu- 
factured from  the  gas  of  the  Lessor. 

Fourteenth :  The  Lessee  agrees  to  furnish  the  Lessor  with  a  report, 
not  later  than  the day  of  each  month,  covering  the  opera- 
tions of  the  Lessee  during  the  preceding  month,  and  showing: 

(a)  The  amount  of  Lessor's  gas  received  from  each  separate  lease. 

(b)  The  amount  of  Lessor's  gasoline  saved  and  sold. 

(c)  The  amount  of  dry  gas  returned  to  Lessor. 

(d)  A  statement  of  the  balance  of  the  Lessor's  dry  gas;  and 

(e)  A  statement  of  royalties  earned. 

It  is  agreed  that  any  and  all  objections  to  any  of  such  reports  must 
be  made  to  the  Lessee  in  writing  not  later  than  fifteen  (15)  days  after 
the  receipt  thereof  by  the  Lessor,  and  that  such  failure  by  the  Lessor 
to  make  such  objections  in  writing  within  such  period  of  fifteen  (15) 
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days  shall  create  a  conclusive  presumption  that  such  report  is-  correct 
in  all  particulars,  and  that  if  such  fifteen  (15)  day  period  sliall  have 
elapsed  without  any  such  vTritten  objections  having  been  made  to  the 
Lessee,  the  Lessor  shall  not  thereafter  have  the  right  to  question  or 
dispute  such  report  in  any  way. 

Fifteenth :  In  the  event  that  at  any  time  or  from  time  to  time  the 
Lessee  is  required  to  pay  any  tax,  license  or  governmental  charge, 
directly  or  indirectly,  upon  that  part  of  the  gasoline  manufactured 
from  the  gas  of  the  Lessor  to  which  the  Lessor  is  entitled  as  royalty 
or  upon  the  proceeds  of  the  sale  of  such  royalty  gasoline,  the  Lessor 
shall  reimburse  the  Lessee  for  the  full  amount  of  such  tax,  license  or 
governmental  charge  so  paid  by  the  Lessee. 

Sixteenth :  The  Ijessee  agrees  to  promptly  pay  before  the  same 
becomes  delinquent  all  taxes,  which  may  be  assessed  or  levied  during 
the  term  of  this  agreement,  upon  any  property  erected,  placed  or 
maintained  by  the  Lessee  upon  any  of  the  lands  of  the  Lessor.  In  the 
event  that  the  Lessee  fails  so  to  do,  the  Lessor  shall  pay  such  tax  and 
the  Lessee  shall  refund  all  amounts  so  paid  by  the  Lessor,  with  interest 

from  the  date  of  such  payment  at  the  rate  of per  cent  ( %)  per 

annum  upon  demand  being  made  therefor. 

Seventeenth  :  The  Lessee  shall  not  suffer  any  lien  or  liens  to  be  filed 
against  the  plants,  pipelines,  machinery  and  equipment,  or  any  other 
property  placed  by  the  I^essee  upon  the  lands  of  the  Lessor  for  work, 
labor,  material  or  supplies  furnished  in  connection  therewith,  and  if 
any  such  lien  or  liens  is  filed  thereon  the  Lessee  agrees  to  remove  the 
same  at  its  own  expense  and  cost  and  shall  pay  any  judgments  which 
may  be  entered  thereon  or  thereunder.  Should  the  Lessee  fail,  neglect 
or  refuse  so  to  do,  the  Lessor  shall  have  the  right  to  pay  any  amount 
required  to  release  any  such  lien  or  to  defend  any  action  brought 
thereon  and  to  pay  any  judgment  entered  therein  and  the  Lessee  shall 
be  liable  to  the  Lessor  for  all  costs,  damages,  and  counsel  fees,  and  any 
amounts  expended  in  defending  any  proceedings  or  payment  of  any 
of  said  liens  or  any  judgment  obtained  therefor. 

Eighteenth :  It  is  expressly  understood  and  agreed  that  any  failure 
of  any  party  hereto  to  perform  any  of  its  obligations  hereunder,  shall 
be  deemed  excused  if  and  to  the  extent  that  such  failure  is  due  to 
any  act  of  God,  inevitable  accidents,  strikes,  interference  by  any  author- 
ized public  authority,  or  to  any  other  cause  or  condition  beyond  the 
reasonable  control  of  the  party  so  failing  to  perform. 

Nineteenth:  The  term  ** natural  gas'*  or  **gas"  as  used  herein 
means  that  natural  gas  which  in  its  original  state  as  produced,  and 
before  the  extraction  of  any  gasoline  therefrom,  contains  gasoline  in 
commercial  quantities  and  all  other  natural  gas  is  referred  to  herein  as 
**drygafl.'' 

Twentieth :  It  is  agreed  that  this  contract  will  begin  from  the  date 
hereof  and  will  continue  as  long  as  gas  is  produced  by  the  Lessor  in 
commercial  quantities  from  said  wells.  All  material  and  equipment 
used  and/or  installed  upon  the  lands  of  the  Lessor  by  the  Lessee  shall 
remain  the  property  of  the  Lessee  and  upon  the  termination  of  this 
lease  for  any  cause,  the  Lessee  shall  have  ninety  (90)  days  to  remove 
its  property  oflf  the  premises,  subject,  however,  to  the  conditions  stated 
in  paragraph  seventeen  (17)  hereof.    The  Lessee  may  also  remove  the 
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material  and  equipment  in  or  appurtenant  to  any  plant  or  plants  con- 
structed hereunder,  when  such  plant  or  plants  can  no  longer  be  oper- 
ated at  a  profit. 

Twenty-first:  The  Lessors  may  elect,  upon  thirty  days  notice,  in 
writing,  to  take  their  gasoline  royalty  either  in  cash  or  in  kind;  such 
election  shall  be  exercised  for  periods  of  not  less  than  six  months.  In 
the  absence  of  an  election  by  the  Lessors,  royalty  shall  be  deemed  pay- 
able in  cash. 

Twenty-second :  Payments  for  royalty  in  cash  shall  be  made  by  the 

Lessee  to  the  Lessors  not  later  than  the ( — th)  day  of  each 

calendar  month  for  sales  during  the  previous  calendar  month. 

All  fuel  delivered  to  the  Lessor  shall  be  computed  on  the  basis  of 
cost  to  the  Lessee,  and  the  Lessee  shall  be  entitled  to  retain  from  the 
dry  gas  accruing  hereunder  to  the  Lessor  amounts  sufficient  to  repay 
the  Lessee  for  the  dry  gas  so  advanced. 

The  Lessor  covenants  and  warrants  title  to  the  property  hereip 
leased  and  agrees  to  defend  the  rights  of  Lessee  herein  against  the  claims 
of  all  parties  affecting  the  rights  of  the  Lessee. 

This  agreement  shall  bind  and  inure  to  the  benefit  of  the  successon 
and  assigns  of  the  respective  parties  hereto. 

In  witness  whereof,  the  parties  hereto  have  caused  this  instrument 
to  be  executed  in  duplicate  by  their  respective  officers  thereunto  duly 
authorized,  the  day  and  year  first  above  written. 


FORM  No.  26 
CONVEYANCE  AND  ASSIGNMENT  OF  ROYALTY  INTEREST 

(Precedent  in  Callahan  v.  Martin,  2  Cal.  2d  110,  43  Pac.  (2d)  788) 

Know  all  men  by  these  presents:  That and , 

his  wife,  of ,  hereinafter  designated  as  the 

(residence)  td 

sellers,  for  and  in  consideration  of  the  sum  of dollars,  and 

other  valuable  consideration to  them  in  hand  paid  by 

and ,  husband  and  wife,  of 

(residence) 

hereinafter  designated  as  the  buyers:  Do  hereby  grant,  bargain  and 

convey  unto  said and ,  husband  and  wife,  as 

joint  tenants, per  cent  landowner's  royalty,  being per 

cent  of  all  oil  and  gas  and  other  hydro-carbon  substances  and/or  min- 
erals produced  or  extracted  and  saved  on  the  following  described  real 

property  located  in  the  county  of ,  state  of , 

to  wit : 

(Description) 

To  have  and  to  hold  unto  the  said  buyers  or  the  survivor  of  them, 
their  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  said  sellers  have  hereunto  signed  their 
names  this day  of ,  19__. 
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FORM  No.  27 
ESCROW  AGREEMENT  * 

(Precedent  in  Craig  v.  White,  187  Cal.  496,  202  Pac.  648) 
Company 


Dear  Sirs: 

There  is  herewith  delivered  to  you  a  deed  of  conveyance  dated 

,  from  the  undersigned, ,  as  grantor,  to , 

as  grantee,  embracing in County,  State  of , 

which  deed  is  placed  in  escrow  with  you  and  is  to  be  held  by  you  and 
delivered  to  said  grantee,  his  heirs  or  assigns,  upon  the  condition  that 
he  shall  pay,  and  when  he  or  they  shall  have  paid  to  you  for  account  of 

the  undersigned,  or  his  heirs  or  assigns,  the  sum  of dollars 

($ ),  in  lawful  money  of  the  United  States,  at  the  time  and  in  the 

manner  following,  to  wit: dollars    ($ )    on  or  before 

the day   of ,   and   a   like   sum   on   or   before   the 

day  of of  each thereafter  until  the  said 

sum  of dollars   ($ )   is  paid.     Together  with  interest 

upon   all   of   the   deferred    payments   at   the    rate   of per   cent 

( %)  per  annum  from ,  until  paid,  interest  payable 

at  the  same  time  as  the  payments  of  the  principal  installments  as  above. 
The  whole  unpaid  balance  may  be  paid  at  anj^  time  and  if  the  same  shall 

be  paid  within ,  all  interest  which  shall  have  been  actually 

paid  shall  in  that  event  be  credited  upon  the  principal,  and  considered 
as  having  been  paid  on  that  account  and  not  as  interest. 

If  the  said  grantee,  his  heirs  or  assigns,  shall  fail  to  make  payment 

of  any  of  such  installments  at  or  before  maturity,  or  within 

days  thereafter,  he  or  they  shall  forfeit  all  right  to  have  a  delivery  of  the 
said  deed,  and  shall  forfeit  all  right  to  the  moneys  which  may  have  been 
paid,  and  the  said  deed  shall  be  re-delivered  to  the  undersigned,  his 
heirs  or  assigns,  free  from  all  claims  or  rights  of  the  said  grantee,  his 
heirs  or  assigns. 

Witness  my  hand  at ,  this day  of 

I  accept  the  terms  of  the  within  conditions.  (Optioner.) 

(Optionee.) 

FORM  No.  28 
INSTRUCTIONS  TO  ESCROW  HOLDER 

(Precedent  in  Pollard  v.  Sayre,  45  Colo.  195,  98  Pac.  816) 

To  Bank at 

Herewith  enclosed  find  deed  from  the  undersigned con- 
veying the and mining  claims  in Mining 

District,  County  of State  of This  deed  is  to  be 

held  by  you  in  escrow  subject  to  delivery  to his  heirs  or 

assigns,  upon  their  complying  with  the  conditions  of  a said 

property  executed  by  us  to  said ,  on  the day  of 

,  19--,  a  copy  of  which  is  enclosed  herewith.    Upon  the  pay- 

•  For  another  form  of  escrow  agreement  see  Shreeves  v.  Pearson,  194  Cal.  702, 
230  Pac.  448. 
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ment  of  any  sum  as  therein  provided, thereof  is  to  be  placed 

to  the  credit  of 

Dated ,  19—.  

FORM  No.  29 
POOLING  AGREEMENT 

To  the  Bank 

Gentlemen : 

We, and severally  deliver  to  you  the  following 

certificates,  calling  for  the  number  of  shares  of  capital  stock  of  the 

Mining  Company  and  issued  to  the  persons  respectively  as 

herein  named : 

Certificate  No to for shares. 

Certificate  No to for shares. 

These  certificates,  numbers to inclusive,  are  to  be  held  by 

you  as  a  depositary,  and  pursuant  to  the  agreement  of  said  persons 
(herewith  evidenced  by  their  signatures  to  this  paper),  are  not  to  be 
redelivered  by  you  to  said  persons,  or  any  of  them,  except  in  the  event 
you  should  receive  instructions  in  writing  signed  by  all  of  such  persons, 
it  having  been,  and  being  now  agreed  by  them,  that  neither  said  certifi- 
cate nor  the  shares  of  stock  called  for  thereby,  nor  any  portion  thereof, 
shall  be  sold,  transferred  or  assigned  to  any  person,  or  persons,  or  cor- 
poration or  corporations  without  the  consent,  in  w^riting,  of  all  the  said 
persons  being  obtained  as  aforesaid;  but,  provided,  however,  that  said 
shares,  or  any  of  them,  may  be  sold,  transferred  and  assigned  by  any 
of  said  persons  to  any  other  of  said  persons  without  such  consent. 

The  foregoing  shall  be  construed  both  as  a  letter  of  instructions  to 
the  Bank  of ,  and  as  an  agreement  between  the  undersigned. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands, 
on ,  this,  the day  of ,  19__. 


Addendum 

(Precedent  in  Smith  v.  S.  F.  Ry.  Co.,  115  Cal.  584,  47  Pac.  582) 
It  is  mutually  agreed  between  said  persons  that  for  the  purpose  of 
keeping  control  of  said  corporation  in  the  interest  of  themselves  (and 
of  all  persons  who  shall  buy  any  portion  of  said  stock  from  them)  that 

they  will  during  the  period  of ,  from  the  date  hereof,  retain 

the  power  to  vote  said  shares  in  one  body;  and  that  the  vote  which 
shall  be  cast  by  said  shares,  whether  for  directors,  or  for  any  other 
purpose,  shall  be  determined  by  ballot  between  them  or  their  survivors. 
For  voting  trust  see  Cal.  Civil  Code,  §  321a. 

FORM  No.  30 
GRANT  DEED 

(Precedent  in  Carter  v.  Bacigalupi,  83  Cal.  187,  23  Pac.  363) 

I, ,  grant  to all  that  certain  mining  claim 

situate  in  the Mining  District,  County  of ,  State 

of ,  and  being  the mining  claim  more  fully 

described  in  the  notice  of  location  thereof  which  is  recorded  in  the  office 
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of  the  county of  said  county  on  the day  of , 

19 ,  in  Book ,  at  page of  the  record  of (quartz 

claims)  of  the  records  of  said  county  and  which  said  record  is  hereby 

referred  to  and  made  a  part  hereof,  (or  being  mineral  survey  No. ) 

Witness  my  hand  this day  of ,  19__. 

Addendum 

(Precedent  in  Catron  v.  South  Butte  Co.,  181  Fed.  941) 
It  being  understood  that  the  surface  only  is  herebj'  conveyed  and 
that  all  minerals  and  metals  and  ores  below  the  surface  with  the  right 
to  mine,  prospect  for,  and  extract  the  same,  is  hereby  reserved  to  the 
parties  of  the  first  part,  their  heirs,  representatives  and  assigns,  and 
excepted  and  excluded  from  and  not  passed  by  this  conveyance.  But 
the  said  parties  of  the  first  part,  their  heirs,  representatives  and  assigns 
covenant  and  agree  that  they  will  not  mine  or  excavate  under  the  sur- 
face of  that  portion  of  the  lot  above  described,  and  wb.ich  is  covered 

by  the  said lode,  nearer  to  the  surface  than feet 

from  the  present  surface  of  the  ground,  but  will  in  their  mining  opera- 
tions, leave feet  below  the  present  surface  of  the  ground  for 

support.  But  they  do  not  obligate  themselves,  or  their  heirs,  repre- 
sentatives or  assigns,  to  support  or  maintain  the  said feet  by 

timbers  or  otherwise,  but  only  not  to  mine  or  excavate  within 

feet  of  the  present  surface. 

And  the  said  parties  of  the  first  part,  for  themselves,  their  heirs, 
personal  representatives,  and  assigns,  covenant  and  agree  that  they  will 

not  mine  or  excavate  under  the  surface  of  that  portion  of  said 

lode  claim  which  is  hereinbefore  described,  and  hereby  conveyed  nearer 

to  the  surface  thereof  than feet,  but  will  so  conduct  their 

mining  operations  as  not  to  injure  the  surface  rights  hereby  conveyed 
and  so  as  to  at  all  times  abundantly  protect  said  surface  with  a  depth 
of feet  thereunder. 

FORM  No.  3 1 

DEED  OF  TRUSTEES  FOR  CORPORATION 

(This  form  if  not  applicable  v/ithin  California  since  the  law  of  1917.  Usher  v. 
Henkel,  205  Cal.  413,  271  Pac.  494.) 

This  indenture,  made  this day  of ,  A.  D.  19—, 

between and as  trustees  for Company 

and  its  stockholders,  all  of ,  the  parties  of  the  first  part,  and 

of ,  in  the  State  of ,  the  part-__of  the 

second  part,  witnesseth: 

Whereas, Company,  a  corporation  heretofore  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

,  and  having  its  principal  place  of  business  at in 

the  County  of and  State  of was,  at  the  time  of  the 

forfeiture  of  its  charter  hereinafter  particularly  mentioned  and  prior 
thereto  and  at  all  such  times  had  and  now  has  the  record  title  to  all 
and  singular  these  certain  raining  claims,  ground  and  premises  sit- 
uate, lying  and  being  in  the Mining  District,  County  of , 


CORPORATION  TRUSTEES  DEED  721 

State  of ,  known  as and  hereinafter  more  particu- 
larly described ;  and 

Whereas,  at  the  time  of  such  forfeiture,  and  prior  thereto,  and  in 
accordance  with  and  as  required  by  its  articles  of  incorporation  the 
corporate  powers,  business  and  property  of  said  corporation  w^ere  con- 
ducted, exorcised  and  controlled  by  a  board  of directors,  and 

AVhereas,  said  corporation  continued  to  be  a  valid  corporation 

under  and  by  virtue  of  the  laws  of  the  State  of ,  until,  on  or 

about  the day  of ,  19__,  on  which  last  named  day  the 

charter  of  said  corporation  became  and  was  forfeited  by  reason  of  the 
failure  and  neglect  of  said  corporation  to  pay  to  the  Secretary  of  State 

of  the  State  of ,  the  license  tax  for  the  year as 

provided  to  be  paid  by  corporations  under  the  provisions  of  a  certain 

act  of  the  legislature  of  the  said  State  of ,  entitled  *'An  Act, 

etc., Approved ,  19__,"  and 

Whereas,  said  corporation  has  not  been  relieved  from  said  forfei- 
ture nor  been  rehabilitated  under  the  provisions  of  said  act  and  since 
the  day  lastly  hereinbefore  aforesaid  the  said  corporation  has  had  and 
now  has  no  power  nor  right  to  do  business ;  and 

W^hereas,  prior  to  the  time  of  said  forfeiture  and  on,  to  wit;  the 

day  of ,  19 , and were  duly 

elected  as  the  directors  of  said  corporation  and  thereafter  acted  as  such. 
That  while  acting  as  such  directors  and  prior  to  said  forfeiture  the  said 

died  on  the day  of ,  19__.     That  no 

person  was  ever  elected  to  fill  the  vacancy  caused  thereby  and  at  the 
time  of  said  forfeiture  of  said  charter  the  said  parties  of  the  first  part 

were  the  only  directors  of  said  corporation  in  office  and  since 

said  time  have  been  and  now  are  the  sole  and  otily  directors  of  said 
corporation  and  by  reason  of  said  forfeiture  of  the  said  charter  of  said 

corporation  have  become  and  now  are  the  trustees  for  the  said 

compan3^  and  its  stockholders;  which  said  corporation  had  a  capital 
stock  of dollars,  divided  into shares. 

Now,  therefore, 

The  said  parties  of  the  first  part,  as  trustees  for  said _ — 

Company  and  its  stockholders,  in  consideration  of  the  sum  of 

dollars,  to  them  in  hand  paid,  hereby  remise,  release  and  quitclaim  to 

the  said  part of  the  second  part, heirs  and  assigns 

forever,   all  of  the  rights,  title  and  interest  which  the  said  parties 

of  the  first  part,  as  such  trustees  for  the  said  corporation,  said 

Company  and  its  stockholders,  now  hold  or  have  a  right  to  convey,  to 
all  and  singular  all  of  the  said  mining  claims  so  owned,  claimed  or  held 
by  the  said Company. 

(Description) 

The  said  parties  of  the  first  part  so  make  this  conveyance  upon  the 

press  terms  and  conditions  that  thereby  the  said  parties  of  the  first 

part  personallj^  assume  no  liability  or  responsibility  to  the  said  part — 

of  the  second  part,  or heirs  or  assigns,  but  in  this  instrument 

are  acting  solely  as  trustees  for  the  said  corporation,  said 

Com.pany  and  its  stockholders,  under  the  provisions  of  said  act  herein- 
before particularly  m.entioned. 


k 


k. 
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In  witness  whereof,  we  have  hereunto  set  our  hands  the  day  and 
year  first  above  ^vritten. 

As  Trustees  for 

Company 

and  its  Stockholders. 

FORM  No.  32 
RATIFICATION  OF  DEED  * 

Know  all  Men  by  These  Presents:  That  we and 

former stockholders  of Mining  Company,  a  corpora- 
tion heretofore  duly  organized  and  existing  under  and  by  virtue  of  the 

laws  of  the  State  of ,  the  charter  of  which  corporation  was 

and  it  still  is  forfeited  by  reason  of  its  failure  to  pay  to  the  Secretary 

of  State  of  the  State  of ,  the  license  tax  provided  to  be 

paid  by  corporations  and  which  said  corporation  had  a  capital  stock 

of dollars,  divided  into shares  of  the  par  value 

of dollars  each  (of  which shares  were  unissued), 

and  severally  the  owners  and  holders  of  record  on  the  books  of  said 
former  corporation  of  the  number  of  shares  of  the  said  capital  stock  of 
said  former  corporation  set  opposite  our  respective  signatures  hereto, 

and  together  owning  and  holding  more  than of  the  entire 

issued  and  outstanding  capital  stock  of  said  corporation  at  the  time  of 
said  forfeiture,  being  fully  advised  in  the  premises,  hereby  agree,  con- 
sent to,  approve  of,  ratify  and  confirm  the  foregoing  deed  of  conveyance. 

In  witness  whereof,  we  have  hereunto  set  our  hands  this  the 

day  of ,  19 

Name  of  Stockholder.  No.  of  Shares. 


CERTIFICATE  OF  FORMER  SECRETARY 

I, ,  do  hereby  certify  that  T  was  the  duly  appointed 

and  acting  secretary  of  the Mining  Company,  the  corporation 

in  the  foregoing  deed  of  conveyance  named,  prior  to  and  at  the  time  of 
the  forfeiture  of  its  charter  as  aforesaid,  under  the  laws  of  the  State 

of That  the  capital  stock  of  said  corporation  was 

dollars,  divided  into shares,  of  the  par  value 

of dollars  each.    That  no  more  than shares  of 

said  capital  stock  of  said  corporation  had  been  issued  at  the  time  of  the 
forfeiture  of  the  charter  of  said  corporation  as  in  the  deed  of  convey- 
ance hereto  attached,  specifically  mentioned,  and  said 

shares  were  the  entire  capital  stock  of  said  corporation  then  outstanding. 

And  I  do  further  hereby  certify  that  at  the  time  of  said  forfeiture 
of  said  charter  the  said  parties  of  the  first  part  in  said  deed  of  convey- 
ance named,  viz: and ,  were  the  only  directors  of  said 

corporation  in  office  and  since  said  time  have  been  and  now  are  the  sole 
and  only  directors  of  said  corporation  and  by  reason  of  said  forfeiture 
of  said  charter  of  said  corporation  have  become  and  now  are  the  trustees 

for  the  said Mining  Company  and  its  stockholders.    And 

I  do  further  hereby  certify  that  the  persons  signing  the  above  and  fore- 
going ratification  were,  at  the  time  of  said  forfeiture  and  also  at  the 

•at^  62  Cal.  A.  688,  217  Pac.  668. 
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time  their  respective  signatures  were  affixed  to  such  ratification,  stock- 
holders in  said  corporation  holding  of  record  at  least of 

the  said  entire  issued  and  outstanding  capital  stock  of  said  corporation, 
and  severally  were,  at  such  times,  the  owners  and  holders  of  record  of 
the  number  of  shares  set  opposite  their  respective  names. 

Witness  my  hand  and  the  corporate  seal  of  the  said  former  corpora- 
tion, by  me  hereto  affixed,  this,  the day  of ,  19 


FORM  No.  33 
NOTICE  OF  FORFEITURE— PUBLICATION  » 

(See  Elder  v.  Horseshoe  Co.,  194  U.  S.  249,  9  S.  Dak.  636,  70 

NW.  1060.) 

To and and  to his  heirs, 

administrators,  and  to  all  whom  it  may  concern : 

You,  and  each  of  you,  are  hereby  notified  that  during  the  years 

as  co-locator  (or  as  the  grantee  by  mesne  conveyances  from 

one  of  the  locators)  and  as  a  co-owner  in 

the Claim,  I  did,  as  such  co-owner  expend 

hundred  dollars  in  labor  and  improvements  upon  the  said 

Claim,  described  as  follows,  viz: in  the 

Mining  District,   County  of 

State  of 

Said Claim  was  located  on , 

b}' ,  and 

The  notice  of  location  of  said Claim  was 

recorded  on in  the  Office  of  the  County  Recorder 

of  said  County  of ,  in  Book  of , 

page of  the  records  of  said  County,  which  said  record  is  hereby 

referred  to  and  by  reference  is  made  a  part  hereof.     Said  amount,  to 

wit: hundred  dollars,  being  one  hundred 

dollars  a  year,  which  is  the  amount  of  annual  expenditure  required  to 

hold  the  said Claim  for  the  year  ending  at 

twelve  o'clock  noon  on  July  1st, and  also  for  the  year  ending 

at  twelve  o'clock  noon  on  July  1st, 

And  you,  and  each  of  you,  are  hereby  further  notified  that  if  within 
ninety  (90)  days  after  this  notice  by  publication,  you,  or  any  one  of 
you,  fail  or  refuse  to  contribute  your  proportion  of  such  expenditure, 

viz: dollars,  being dollars  for  each 

of  said  years,  your  interests,  and  each  of  your  interests,  in  said 

Claim  shall  be  forfeited  to  and  become  the  property  of  the  sub- 
scriber under  the  provisions  of  §2324  of  the  Revised  Statutes  of  the 
United  States. 

Co-owner. 

(State  address) 

Dated 19 


*  When,  in  California,  notice  is  given  by  publication  in  a  newspaper,  there  shall 
be  attached  to  a  printed  copy  of  such  notice,  an  affidavit  of  the  printer,  or  his  fore- 
man, or  principal  clerk  of  such  paper,  stating  the  first,  last  and  each  insertion  of  such 
notice  therein,  and  where  the  newspaper  was  published  during  that  time,  and  the  name 
of  such  newspaper.  Such  affidavit  and  notice  shall  be  recorded  in  the  office  of  the 
proper  county  recorder  within  one  hundred  and  eighty  days  after  the  first  publication 
thereof.     Civil  Code,  §1426o.     (Re-codifled  in  Public  Resources  Code,  S  2317). 
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FORM  No.  34 
NOTICE  OF  FORFEITURE — PERSONAL  SERVICE  * 

In  the  matter  of  the  annual  expenditure  upon  the 

group  of  mines  situate  in Mining  District,  County  of 

,  State  of 

To and  to  all  others  whom  it  may  or  does  concern: 

You,  and  each  of  you,  will  please  take  notice  and  you,  and  each  of 

you,  are  hereby  notified  that  during  the  year ,  to  wit:  During 

the  months  of and of  that  year,  as  a 

co-owner  in  and  of  the Group  of  Mines,  I,  the  under- 
signed, as  such  co-owner,  did  expend  the  aggregate  sum  of 

Hundred  Dollars   ($ )   in  labor  and  improvements  upon  the  said 

Group  of  Mines.     That  said Group 

of  Mines  embraces  and  includes  the  following  mining  locations  or 
claims,  viz. : 

(Description) 

That  all  and  singular  the  said  mining  claims  or  locations  are  situ- 
ate within  the Mining  District,  County  of , 

State  of 

That  the  notice  of  location  of  said Lode  Mining 

Claim  was  recorded  on  the day  of ,  in  the  office  of  the 

County  Recorder  of  said  County  of ,  in  Book_____ 

of Records,  page ,  of  the  Records  of  said  county. 

That  the  notice  of  location  of  said Lode  Mining 

Claim  was  recorded  on  the day  of ,  in  the  office  of  the 

County  Recorder  of  said  County  of ,  in  Book 

of Records,  page ,  of  the  Records  of  said  county. 

That  the  notice  of  location  of  said Lode  Mining 

Claim  was  recorded  on  the day  of ,  in  the  office  of  the 

County  Recorder  of  said  County  of ,  in  Book 

of Records,  page of  the  Records  of  said  county. 

That  said  record  of  each  of  said  mining  claims  or  locations  is 
hereby  referred  to  and  by  reference  is  made  a  part  hereof. 

Said  amount,  to  wit: Hundred  Dollars  ($ )  was 

expended  as  aforesaid,  in  the  manner  following,  that  is  to  say,  One 
Hundred  Dollars  ($100.00)  of  said  amount  was  expended  upon  each  of 
said  raining  claims  or  locations  in  labor  and  improvements  thereon  and 
said  labor  done  and  improvements  so  made  upon  each  of  said  mining 
claims  or  locations  was  and  is  worth  and  of  the  value  of  said  sum  of 
One  Hundred  Dollars  ($100.00). 

That  said  sum  of  One  Hundred  Dollars  ($100.00)  so  expended 
upon  each  of  said  mining  claims  or  locations  as  hereinbefore  aforesaid, 
being  One  Hundred  Dollars  ($100.00)  a  year;  which  is  the  amount  of 
annual  expenditure  required  to  hold  each  of  the  said  several  mining 
claims  or  locations  for  the  year  19 ,  as  extended  by  Act  of  Con- 
gress to  end  on  July  1,  19 

And  you,  and  each  of  you,  will  please  take  notice,  and  you,  and 
each  of  you,  are  hereby  notified,  that  within  ninety  (90)  days  after  this 

•  In  California  the  notice  and  affidavits  must  be  recorded  In  the  office  of  the  county 
recorder  In  the  county  within  which  the  claim  is  situate  within  ninety  days  after  the 

flvlnr  of  such  notice.    Public  Resources  Code,  I  2317.    See  Robinson  v.  Driest.  178  Cal. 
37,  173  Pac  89.  but  aee  Pomeroy  v.  Sam  Thorpe  Co.,  37  Arts.  641,  296  Pac.  266. 
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notice  is  personally  served  upon  you,  you  or  either,  or  any  one  of  you, 
fail  or  refuse  to  contribute  your  proportion  or  share  of  said  expendi- 
ture, to  wit:  By  you  said the  sum  or  amount  of  One 

Hundred  Dollars  ($100.00)  for  said  year  upon  each  of  the  said  several 

mining  claims  or  locations  constituting  said Group 

of  Mines,  your  interests,  and  each  of  your  interests,  in  said  mining 
claims  or  locations  and  each  and  all  of  them,  together  with  all  costs  of 
service  of  this  notice,  whether  incurred  by  publication  charges  or  other- 
wise, shall  be  and  become  forfeited  to  and  be  and  become  the  property 
of  the  undersigned  under  the  provisions  of  Section  2324  of  the  Revised 
Statutes  of  the  United  States. 

Dated 19 

Co-owner,  residing  at 
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State  of ) 

County  of )"  ' 

,  being  first  duly  sworn,  deposes  and  saj^s :  That 

he  is,  and  was  at  the  time  of  the  service  of  the  hereto  attached  Notice 
of  Forfeiture,  a  citizen  of  the  United  States  over  the  age  of  eighteen 
(18)  years,  and  not  in  any  way  interested  in  the  mines,  mining  claims 
or  locations  therein  particularly  mentioned;  that  he  personally  served 

the  within  and  hereto  attached  Notice  of  Forfeiture  on 

by  delivering  to  and  leaving  with  him  personally  in  the  County  of 

,  State  of ,  on  the day  of 

, — ,  19 ,  a  true  copy  of  the  hereto  attached  Notice 

v^f  Forfeiture. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 

Notary  Public. 
In  and  for  the  County  of ,  State  of 


My  commission  expires 

CORROBORATING  AFFIDAVIT 

State  of )gg 

County  of j 

,  being  first  duly  sworn,  deposes  and  says :  That 

he  is  the  person  and  co-ovnier  giving  the  notice,  a  true  copy  whereof 
is  hereto  attached,  marked  Exhibit  "A,"  and  made  a  pa"rt  hereof. 

That  on  the day  of _ _,  19 , 

personally  served  a  true  copy  of  the  said  notice  upon , 

the  person  and  deliquent  co-owner  therein  named,  by  delivering  to 


k 
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and  leaving  said   notice   with   said personally,   at  the 

County  of ,  State  of 

Subscribed  and  sworn  to  before  me  this day  of ,  19__. 


Notary  Public. 
In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  3  5 
ANSWER— ADVERSE  SUIT 

I 

(Title  of  court  and  cause.) 

Comes  now  the  defendant  in  the  above  entitled  action,  and  answer- 
ing the  complaint  of  the  plaintiff  herein,  says : 

1.  Defendant  avers  that  he  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  of  America  on  the day  of , 

19—,  in  the Court  of  the  State  of ,  in  and  for 

the  County  of 

2.  (Deny  the  allegations  of  the  complaint  as  the  facts  may  war- 
rant.) 

n 

For  a  further  and  separate  answer  and  defense  herein  defendant 
says : 

1.  (Repeat  paragraph  1,  ante.) 

2.  Defendant  avers  that  he  and  his  predecessors  in  interest  and 

grantors  under  and  by  virtue  of  a  location  made  by and 

of   the   premises   hereinafter  and   in   the   next   succeeding 

paragraph  hereof  fully  described,  have  claimed,  and  defendant  does 
still  clain  adversely  to  plaintiff  an  estate  and  interest  in  said  portion 

of  said  pretended mining  claim,  said  portion  being  the 

alleged  overlap  of  the  said mining  claim  upon  the  said 

alleged mining  claim. 

3.  Defendant  denies  that  his  said  title,  right  and  estate  were 
acquired  by  him  subsequent  to  said  alleged  acquisition  of  the  plaintiff 
and  avers  that  his  right,  title  and  estate  and  right  of  possession  of,  in 
and  to  all  of  the  premises  hereinafter  in  this  paragraph  described  and 
set  forth  and  every  part  thereof,  is  of  right  and  that  he  has  the  exclusive 
right,  title  and  interest  and  right  of  possession  of  the  same,  and  every 
part  thereof,  as  against  the  plaintiff  and  all  others ;  and  that  such  right 
and  estate  were  acquired  by  the  predecessoi-s  in  interest  and  grantors  of 
this  defendant  prior  to  the  alleged  acquisition  of  the  said  plaintiff *s 
right  or  estate  in  said  alleged mining  claim.  And  defend- 
ant avers  that  plaintiff  has  no  right,  title,  interest  in  or  right  of  pos- 
session therein  or  thereto,  or  any  part  thereof.     That  by  virtue  of  a 

location  made  by and ,  each  and  both  of  them 

citizens  of  the  United  States  on,  to  wit:  the day  of , 

19—,  as  appears  by  reference  to  the  notice  of  location  thereof,  which 
is  in  the  words  and  figures  following : 

(Location  Notice) 

and  by  reason  of  mesne  conveyances  in  writing  from  said 

and ,  and  their  successors  in  interest  and  grantees,  and  by 
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a  compliance,  by  defendant,  and  his  predecessors  in  interest  and  grant- 
ors with  the  mining  acts  of  Congress,  the  laws  of  the  State  of 

and  the  rules,  regulations  and  customs  of  the  miners  of  the  said 

Mining  District,  wherein  the  said  premises  are  situated,  defendant  is 

the  owner  of  and  entitled  to  the  possession  of  said mining 

claim,  and  of  the  whole  thereof. 

in 

For  a  further  and  separate  answer  and  defense  herein  defendant 
says: 

1.  (Repeat  paragraph  1,  ante.) 

2.  (Allege  as  in  complaint.  Form  No.  39,  paragraphs  2  to  4,  inclu- 
sive.) 

Wherefore,  defendant  demands  judgment  that  he  is  entitled  to  the 
possession  of  the  said  mining  ground  in  dispute  and  for  his  costs 
herein  expended. 

Attorney  for  Defendant. 

FORM  No.  36 
ANSWER — KNOWN  LODE  WITHIN  PLACER  CLAIM 

(Title  of  court  and  cause.) 

Come  now  the  defendants  and  answering  the  complaint  herein  say : 

I.  Defendants  deny  that  plaintiff  now  is  or  at  any  time  was  the 
owner  (in  fee  simple,  or  otherwise,)  of  all  the  certain  real  property 
described  in  the  complaint  herein. 

Defendants  deny  that  the  plaintiff  now  is,  or  ever  was  at  any  time, 
the  absolute  owner  of,  or  entitled  to  the  possession  of,  those  certain 

premises  particularly  mentioned  and  described  in  paragraph 

of  said  complaint;  and  deny  that  at  any  time  whatsoever  defendants 
wrongfully  or  unlawfully  entered  into  and  upon  said  premises,  or 
upon  any  part  or  portion  of  the  same,  or  that  they  ousted  and  ejected 
the  plaintiff  therefrom,  or  from  any  part  or  portion  thereof;  or  that 

these  defendants  have  for  more  than last  prior  to  the 

commencement  of  this  action,  or  at  any  time  since,  wrongfully  with- 
held, or  that  they  do  now  wrongfully  withhold  from  the  plaintiff  the 
possession  of  said  land  and  premises,  or  any  part  or  portion  thereof, 
or  wrongfully  withhold  from  plaintiff  the  possession  of  other  property 

of  any  kind  or  character  to  damage  plaintiff  in  the  sum  of 

dollars,  or  to  the  damage  of  plaintiff  in  any  sum  whatsoever. 

II.  Defendants  admit  that  they  claim  an  interest  in  the  said  prop- 
erty adverse  to  and  against  the  alleged  right  and/or  title  and/or 
interest  of  the  plaintiff,  but  they  deny  that  their  said  claim  is  without 
right  and/or  unfounded.     On  the   contrary,   defendants  allege  that 

long  prior  to  the day  of ,  19 ,  which  is  the 

date  of  the  application  for  a  placer  patent  made  by  the  plaintiff 
herein  for  the  said  land  and  premises  certain  lodes,  veins  or  deposits  of 
ore  or  rock  in  place  carrying  minerals,  were  known  to  exist  within 
the  boundaries  thereof,  or  by  reasonable  diligence  should  have  been 
known  to  the  applicant  for  the  said  patent,  the  plaintiff  herein;  that 
the  said  application  did  not  include  any  application  for  such  veins  or 
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lodes,  or  any  one  thereof,  and  for  that  reason  the  same  were  excluded 

and  excepted  out  of  the  patent  issued  on  the day  of , 

19__,  by  the  government  of  the  United  States  to  the  plaintiff  herein. 
That  subsequent  to  said  application  for  patent  certain  lode  claims 

were  located  by  the  defendant, ,  on  such  known  veins  or 

lodes,  to  wit: 

(Description) 

III.  Defendants  allege  that  on  and  before  the  day  of  the  location 
of  each  of  the  above  mentioned  lode  mining  claims,  hereinafter  men- 
tioned, the  premises  above  described  were  mineral  lands  of  the  public 
domain  and  entirely  vacant  and  unoccupied,  and  were  not  owned,  held 
or  claimed,  by  any  person  or  party  as  mining  ground,  or  otherwise,  and 
that  while  the  same  were  so  vacant  and  unoccupied  and  unclaimed, 

to  wit,  on  the day  of ,  19__,  said ,  one 

of  the  defendants  herein,  entered  upon  and  located  each  and  every 
of  said  veins  and  lodes  and  occupied  each  of  the  said  locations  as  a  lode 
mining  claim. 

IV.  Defendants  further  allege  that  the  said  locator,  said , 

upon  the  maldug  of  each  of  said  locations  entered  into  and  took  pos- 
session of  each  of  said  locations,  mining  ground  and  premises,  erected 
thereon  such  stakes  and  monuments  as  were  necessary  to  point  out 
and  designate  the  boundaries  and  extent  of  each  of  said  lode  mining 
claims,  posted  a  notice  of  location  thereon,  did  such  work  thereon  and 
performed  all  such  acts  as  were  required  by  the  mining  laws  of 
Congress,  of  the  State  of  California,  and  by  the  laws,  customs,  rules 
and  regulations  of  the  miners  of  the  district  in  which  each  of  said 
lode  mining  claims  are  situate  and  filed  his  notice  of  location  of  each 
of  said  claims  in  the  office  of  the  County  Recorder  of  the  said  County 

of ,  by  whom  the  same  was  recorded  on  the day 

of ,  19 — ,  in of  the records  of  said 

County.  That  each  of  said  notices  of  location  are  hereby  referred  to 
and  by  reference  made  a  part  hereof,  for  ail  purposes. 

V.  Defendants  allege  that  said  defendant, ,  remained  in 

the  sole  possession,  occupation  and  enjoyment  of  each  of  said  lode 
mining  claims,  ground  and  premises  and  continued,  from  the  date  of 
each  of  said  lode  locations,  to  work  upon,  prospect  and  develop  the 

same  until  the day  of ,  19 ,  on  which  date 

said in  and  by  his  deed  in  writing  conveyed  to  these 

defendants,  to  wit; and  undivided interest 

in  each  and  all  of  said  lode  mining  claims,  and  the  defendants  herein 
ever  since  have  possessed  and  controlled,  enjoyed  and  occupied  and 
now  are  in  the  actual  and  peaceable  possession  of  said  lode  mining 
claims,  and  each  of  them,  and  every  part  thereof. 

Wherefore,  defendants  pray  judgment  that  plaintiff  take  nothing 
by  its  said  action,  and  that  defendants  be  adjudged  to  be  the  owners 

and  entitled  to  the  possession  of  the  said lode  mining 

claims,  and  of  all  veins,  dips,  spurs  and  orebodies  contained  therein 
and  the  ground  and  premises  within  the  boundaries  thereof;  and  that 
the  said  plaintiff,  and  all  persons  claiming  or  to  claim  by,  through  or 
under  plaintiff,  be  forever  enjoined  and  restrained  from  asserting  any 
claim  or  title  whatsoever  to  the  above  mentioned  premises,  or  any  part 
thereof,  and  from  in  any  wise  hindering  or  interfering  with  these 
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defendants,  or  their  successors  in  interest,  in  the  full  and  peaceable 
use  and  enjoyment  of  the  same;  and  that  defendants'  title  be  estab- 
lished and  quieted  agrainst  plaintiff;  and  for  their  costs,  and  for  such 
other  relief  as  these  defendants  may  be  entitled  to. 


Attorney  for  defendant. 

FORM  No.  37 
ANSWER— UNDERGROUND  TRESPASS 

(Title  of  court  and  cause.) 

Comes  now ,  the  defendant  in  the  above  entitled  action 

and  answerino^  the  complaint  of  the  plaintiff  herein,  saj's : 

1.  That  as  to  -whether  or  not  the  plaintiff  is  now,  or  ever  was  at 
any  time,  the  owner  of,  or  entitled  to  the  possession  of  that  certain  lode 

mining  claim  known  as  or  called  the lode,  situated  in  the 

Mining  District,  County  of ,  State  of , 

described  as  in  the paragraph  in  the  plaintiff's  complaint  set 

forth,  this  defendant  has  not  sufficient  information  upon  which  to 
base  a  belief  and  placing  his  denial  upon  that  ground,  defendant  denies 
the  same. 

2.  Defendant  denies  that  any  vein,  lode  or  ledge  of  quartz  rock  in 

place,  bearing or  other  precious  metal,  is  found  in  the  said 

lode  mininc:  claim  that  in  its  longitudinal  course  or  strike 

passes  into  the  said  pretended lode  mining  claim,  through 

the end  line  thereof  and  extends  through  the  said  mining 

claim  in  a direction  and  lengthwise  of  said  m.ining  claim 

and  passes  out  of  said  mining  claim  through  the end  line 

thereof,  or  that  the  top  or  apex  of  said  vein,  or  any  vein,  lode  or  ledge 
lies  throughout  the  entire  length  of  the  said  mining  claim  inside  the 
surface  thereof  extended  downward  vertically;  that  said  vein,  lode  or 
ledge  in  its  dov^^nward  course  departs  from  the  perpendicular  at  an 

angle  of  about degrees  from  the  horizontal,  or  at  an  angle 

from  the  horizontal  in  a direction,  or  any  direction,  or  that 

the  general  course  or  strike  of  said  vein,  lode  or  ledge,  or  any  vein, 

lode  or  ledge  lying  within  tlie  said  pretended lode  mining 

claim  is  nearly  or  quite  coincident  with  the  surface  side  lines  of  the 
said  pretended  lode  mining  claim,  or  that  by  reason  thereof,  or  for  any 
reason,  the  plaintiff  is  now,  or  at  any  time  mentioned  in  the  complaint, 
the  owner  of,  or  entitled  to  the  exclusive  possession  of  any  vein,  lode 
or  ledge,  or  so  much  thereof  as  the  top  or  apex  thereof  lies  inside  of 

the   said   surface   boundaries   of  the   said   pretended lode 

mining  claim  throughout  its  entire  depth,  or  that  the  plaintiff  has  at 

all  times,  or  at  any  time,  been  in  possession  of  said  pretended 

lode  mining  claim,  or  said  vein,  lode  oi^4edge,  as  in  the 

paragraph  of  said  complaint  mentioned,  or  at  all. 

3.  Denies  that  the  plaintiff  has  any  lode  or  vein  or  ledge  of  min- 
eral-bearing rock  in  place  extending  throu2"hout  the  said  pretended 

lode  mining  claim,  or  that  any  vein  or  lode  or  ledge  or 

mineral-bearing  rock  having  its  apex  Avithin  the  said lode 

mining  claim  has  any  dip  in  a direction  outside  the  surface 

lines  of  the  said  pretended lode  mining  claim. 
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4.  Denies  that  any  vein,,  lode  or  ledge  or  mineral-bearing  rock  in 
place  having  its  top  or  apex  within  the  surface  lines  of  the  plaintiff's 

pretended lode  mining  claim  in  its  course  downward 

between  vertical  planes  drawn  downward  through  the  end  lines  of 

said  pretended lode  mining  claim  continued  in  their  own 

direction  in  its  departure  from  its  perpendicular  extends  to  a  great 

depth,  to  wit:  to  a  point  far  outside of  or or  at 

all,  or  below,  or  beyond  the  workings  of  the  defendant,  or  any  workings 
of  the  defendant  continued  in  its  downward  course  between  said  planes 
to  an  unknown  distance,  or  to  any  distance. 

5.  Defendant  denies  that  on  or  about  the day  of , 

19 — ,  or  at  any  other  time  he  wrongfully  or  unlawfully  entered  into  or 
upon  that  part  or  portion  of  any  vein,  lode  or  ledge  having  its  top  or 

apex  within  the  lines  of  the  said  pretended lode  mining  claim 

which  in  its  course  downward  extends  outside  of  and  to  the 

of  the  vertical side  lines  of  said  pretended lode 

mining  claim  so  continued  in  their  own  direction  that  the  same  will 
intersect  such  exterior  portions  of  said  vein,  lode,  or  ledge  having  its 

top  or  apex  within  such  surface  lines  of  said  pretended lode 

mining  claim,  or  that  he  ousted  or  ejected  the  plaintiff  therefrom  or 
from  any  vein,  lode  or  ledge,  or  that  he  wrongfully  took,  or  carried 
away  therefrom,  or  converted  to  his  own  use  large  or  valuable  quantities 
or  any  quantity  of  ore  in  said  vein,  lode  or  ledge  constituting  the  prop- 
erty of  the  plaintiff  of  the  value  of dollars,  or  of  any  value, 

or  that  he  has,  at  all  times  since,  or  at  any  time  or  since,  wrongfully 
withheld  or  that  he  does  not  wrongfully  withhold  from  the  plaintiff  the 

possession  of  the  said  vein,  lode  or  ledge  so  lying  to  the of  the 

side  line  of  the  said  pretended lode  mining  claim  between 

the  planes  drawn  down  through  the  end  lines  of  said  claim  as  aforesaid, 
or  that  he  wrongfully  withholds  from  the  plaintiff  the  possession  of  any 
vein,  lode  or  ledge,  or  bodies  of  ore,  or  anj^  property  of  any  kind  or 

character  to  damage  plaintiff  in  the  sum  of dollars,  or  to  the 

damage  of  plaintiff  in  any  sum  whatever. 

6.  Defendant  alleges  the  truth  to  be  that  all  the  ores,  mineral  and 
rock  that  have  been  extracted  and  carried  away  from  the  point  in  con- 
Iroversy  by  him  are  and  were  a  part  of  a  vein,  lode  or  ledge  having  its 

top  or  apex  within  the  surface  lines  of  the lode  mining  claim, 

the  property  of  this  defendant,  which  said  vein,  lode  or  ledge  and  ores 
belonged  to  and  were  and  are  the  property  of  this  defendant  by  virtue 

of  the  same  being  a  part  of  the lode  mining  claim,  located  on 

the day  of ,  19 ,  by  the  grantors  and  predecessors 

in  interest  of  this  defendant,  which  said lode  mining  claim  is 

now  the  property  of  this  defendant,  together  with  all  ores,  ledges,  lodes 
and  veins  having  their  apex  or  top  within  the  surface  lines  of  the  said 
lode  mining  claim. 

7.  Defendant  denies  that  any  of  the  ores,  metals,  minerals,  rock,  or 
earth  which  he  has  mined  or  removed  from  within  the  surface  side  lines 

of  the  said lode  mining  claim  extended  downward  vertically 

were  a  part  of  or  belonged  to  any  vein,  lode  or  ledge  having  its  top  or 

apex  within  the  .surface  side  lines  of  the  said  pretended lode 

mining  claim,  the  property  of  the  plaintiff. 
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8.  Defendant  denies  that  he  has  ever  removed,  extracted,  mined  or 
carried  away  any  ores,  metals,  mineral  rock,  or  earth  from  any  vein, 
lode,  or  ledge  other  than  a  vein,  lode  or  ledge  having  its  top  or  apex 
within  the  surface  of  the  said lode  mining  claim,  the  prop- 
erty of  this  defendant. 

Wherefore,  defendant  prays  that  this  action  may  be  dismissed  and 
that  defendant  may  go  hence  without  day  and  that  he  have  and  recover 
his  costs  and  disbursements  herein. 

Attorney  for  defendant. 

FORM  No.  3  8 
ANSWER — NEGLIGENCE 

(Title  of  court  and  cause.) 

(After  making  proper  denials  and  admissions  proceed  as  follows:) 
And  for  affirmative  answer  defendant  herein  alleges : 

1.  The  defendant  herein  repeats  and  alleges  all  the  matters  and 
things   set   forth   in   the   subdivisions   of   its    answer   and    numbered 

,  and  expressly  makes  said  subdivisions,  and  each  of  them, 

a  part  of  this  its  further  and  separate  answer  and  affirmative  defense 
the  same  as  if  incorporated  herein,  and  prays  that  the  said  subdivisions, 
and  each  of  them,  be  taken  and  deemed  a  part  of  this  separate  answer 
and  defense  the  same  as  though  herein  set  out  at  length. 

2.  That  on  the day  of ,  19__,  and  at  all  times 

mentioned  in  the  said  complaint,  the  said  mine  and  the 

were  in  as  safe  and  proper  conditions  as  it  is  possible  under  the  most 
skillful  supervision  of  the  most  skillful  miners  to  keep  them  and  each 

of  them.     That  the  most  approved  method  and  manner  of 

has  been  adopted  and  was  in  use  in  said  mine  on  said day  of 

,  19__.     That  the  defendant  has  exercised  and  did  exercise 

great  care  in  supplying  and  did  supply,  its  employees  at  said  mine  with 

suitable  appliances  and  safe  materials  to in  a  safe  and 

proper  condition  so  as  to  avoid  all  possible  danger  to  its  employees, 
and  all  persons  working  in  or  about  said 

3.  That  the  plaintiff  was  accustomed  to  working  in  mines  of  a 
similar  character  to  that  of  defendant  and  was  perfectly  competent  to 

judge  of  the  safety  of  the  said  mine,  and  the  safety  of 

wherein  he  was  working,  and  the  manner  and  method  of 

That  the  risk  of  working  therein  was  assumed  by  the  plaintiff  as  a 
part  of  his  employment  in  said  mine  with  a  full  knowledge  of  the  con- 
ditions and  safety  thereof  and  of  the  manner  and  method  of 

at  and  before  the  said day  of ,  19__. 

4.  That  the  persons  whase  immediate  duty  it  was  and  upon  whom 

the  responsibility  rested  to in  a  safe  and  proper  condition 

at  the  time  of  the  plaintiff's  alleged  injuries,  were  all  fellow  servants 
of  the  plaintiff  at  the  time  of  the  said  alleged  accident  and  injury  to 
plaintiff,  and  at  all  times  prior  thereto,  during  which  the  plaintiff  was 
employed  in  working  in  the  said 

5.  That  said  alleged  hurt  or  injuries  were  and  are  the  result  of  the 

negligence  of  fellow  servants  of  the  plaintiff  in and  not  the 

result  of  any  fault,  negligence,  neglect,  intent  or  act  on  the  part  of 
defendant. 
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FORM  No.  39 
COMPLAINT— ADVERSE  SUIT 

(Title  of  court  and  cause.) 

Comes  now  the  plaintiff  in  the  above  entitled  action  and  complains 
of  the  defendant,  and  for  cause  of  action,  allec^es: 

1.  That  the  plaintiff  is  a  citizen  of  the  United  States  of  America. 

2.  That  on  or  about  the day  of ,  19 ,  being  citi- 
zens of  the  United  States,  entered  upon  and  discovered  that  certain 
mininp:  irround,  and  mininjr  claim  since  then  known  and  designated  as 

the mining  claim,  situated  in  the Mining  District, 

County  of State  of ,  and  then  and  there  took  pos- 
session of  and  located  the  same,  after  discovering  therein  a  vein,  lod^ 

or  led<re  of  mineral  bearing  ore  in  place  bearing by  building 

lai'ge  stone  monuments  at  each  of  the  corners  of  said  mining  claim  and 
similar  monuments  at  or  near  the  center  of  each  end  line  thereof  and 

by  placing  in  one  of  said  monuments,  to  wit :  The monument, 

a  notice  of  location  of  said  mining  claim  and  designating  the  same  as 
the  location  monument;  all  of  said  monuments  being  built  in  conspicu- 
ous places,  and  so  placed  upon  the  ground  that  the  boundaries  of  said 
claim  were  distinctly  marked  on  the  ground  and  that  the  boundaries 
thereof  could  be  readily  traced.  That  at  the  time  of  making  the  said 
location  said  ground  was  a  part  of  the  public  domain,  unoccupied, 
vacant,  and  unclaimed.  That  the  said  claim  so  located  by  the  above 
named  persons  was  described  in  said  notice  of  location  as  follows : 

(Description) 

That  said  notice  contained  the  names  of  the  locators,  to  wit 

and the  date  of  location,  the  name  of  the  claim,  and  such 

a  description  of  the  claim  located  with  reference  to  a  natural  object  and 
permanent  monument  as  to  identify  the  said  claim.    That  thereafter,  on 

the day  of ,  19 ,  the  said  locators  caused  a  record 

of  said  location  notice  to  be  made  in  the  office  of  the  County  Recorder 

of  said  County  of and  that  thereafter,  the  said  locators 

caused  a  record  of  said  location  notice  to  be  made  in  the  office  of  the 
mining  recorder  of  said Mining  District. 

3.  That  after  the  said  location  of  said mining  claim  all  of 

the  said  locators  of  said mining  claim  did,  by  divers  convey- 
ances grant,  bargain  and  sell,  convey  and  confirm  all  right,  title  and 
interest  they  had  in  and  to  said  claim  to  divers  other  person  or  persons 
who,  thereafter,  conveyed  the  said  mining  claim  to  the  plaintiff,  who, 

ever  since  has  been  and  now  is  the  owner  of  the  said mining 

claim. 

4.  That  the  plaintiff  and  his  said  grantors  have  performed  more 
than  one  hundred  dollars  ($100)  worth  of  work  on  said  claim  each  year 

since and  performed  work  thereon  of  the  value  of 

dollars. 

5.  That  subsequent  to  the  said  location  of  the  said  mining  claim  and 
l)rior  to  the  bringing  of  this  suit,  the  defendant  entered  upon  and  took 

possession  of  a  portion  of  said mining  claim,  calling  the 

portion  so  taken  possession  of,  with  other  ground,  the 

mining  claim,  a!id  ousted  and  ejected  the  plaintiff  from  said  portion, 
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and  ever  since  then  defendant  has  claimed,  and  does  still  claim  adversely 
to  this  plaintiff  an  estate  and  interest  in  said  portion  of  said  mining 

claim,  the  said  portion  being  the  overlap  of  the  said mining 

claim  consisting?  of  about acres,  and  particularly  described 

as  follows: 

(Description) 

as  appears  by  reference  to  a  diagram  of  said  claims  hereto  annexed, 
marked  Exhibit  A  and  hereby  made  a  part  of  this  complaint. 

6.  That  on  or  about  the day  of ,  19 ,  the 

defendant  made  an  application  to  the  Government  of  the  United  States 

for  a  patent  for  the  said : mining  claim,  including  the  said 

portion  of  the  said mining  claim  overlapped.  That  there- 
after, and  on  or  about  the day  of ,  19 ,  and 

within  sixty  days  period  of  newspaper  publication  of  the  notice  of 
such  application  the  plaintiff  herein  filed  his  adverse  claim  against 
the  issuance  of  the  patent  to  the  said  defendant  with  the  Register  of 

the  United  States  Land  Office  at ,  that  being  the  Land  Office 

District  in  which  said mining  claim  is  situated  said  adverse 

claim  showing  the  nature,  boundaries  and  extent  of  such  adverse  claim ; 
and  the  plaintiff  brings  this  action  for  the  purpose  of  determining  such 
adverse  claim  and  the  right  of  possession  to  the  said  overlap  herein- 
before and  in  paragraph  5  hereof  particularly  described. 

Wherefore,  plaintiff  demands  judgment  that  he  is  entitled  to  the 
possession  of  the  said  mining  ground  in  dispute  and  for  his  costs  herein 
expended. 


Attornev  for  Plaintiff. 


For  another  form  of  complaint  see  Jackson  v.  McFall,  36  Colo.  119, 
85  Pac.  638. 

FORM  No.  40 
COMPLAINT— ADVERSE  SUIT 

(Federal  Court) 
(Title  of  court  and  cause.) 

Comes  now  the  plaintiff  in  the  above  entitled  action  and  complains 
of  the  defendant,  and  for  cause  of  action  alleges : 

I.  That  he  is  a  citizen  of  the  United  States  of  America,  and  was  at 
all  the  times  herein  mentioned,  continuously,  and  now  is  a  citizen,  resi- 
dent and  inhabitant  of  the  County  of in  the  State  of 

II.  That  said  defendant  is  a  corporation  organized  and  existing 

under  and  by  virtue  of  the  law^s  of  the  State  of having  its 

principal  place  of  business  at County  of ,  State 

of and  engaged  in  the  business  of  mining  in  the 

Mining  District,  County  of ,  State  of ,  and  that 

said  defendant  is,  and  at  all  the  times  herein  mentioned,  and  prior 
thereto,  was  a  citizen  of  said  State  of 

III.  That  the  amount  in  controversy  herein  exceeds  the  sum  or 
value  of  three  thousand  dollars  ($3,000),  exclusive  of  interest  and  costs. 

IV.  That  on  and  prior  to  the day  of ,  19__,  the 

property  hereinafter  described  and  known  as  Section in  Town- 
ship  ,  Range , M.,  in  the Mining  District,  County 
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of ,  State  of ,  was  a  part  of  the  vacant  and  unap- 
propriated public  land  of  the  United  States,  free  and  open  to  explora- 
tion and  purchase  by  the  citizens  thereof,  for  the  valuable  mineral 
deposits  therein  contained. 

V.  That  on  said  date,  to  wit:  the day  of ,  19 , 

plaintiff  and ,  beinj;^  citizens  of  the  United  States, 

.entered   upon   said   ground,    herinafter    particularly   described,    and 

known  as  the Placer  Mining  Claim,  and  segregated  the 

same  from  the  public  domain,  by  posting  a  notice  of  location  thereon 
and  by  distinctly  marking  the  boundaries  thereof  upon  the  ground,  so 
that  the  same  could  be  readily  traced ;  and  did  immediately  thereafter, 

to  wit:  on  or  about  the day  of ,  19 ,  make  a  discovery 

of and and  other  valuable  minerals  and  valuble 

mineral   deposits   within   the   exterior   boundaries   of   said 

Placer  Mining  Claim,  and  did,  thereafter,  to  wit:  on  the day  of 

,  19 ,  cause  to  be  recorded  in  the  office  of  the  County 

Recorder  of  said  County  of ,  which  was  and  is  the  County 

within  which  said  placer  mining  claim  was  and  is  situate,  a  true  copy 
of  said  notice  of  location  of  said  placer  mining  claim,  giving  the  names 
of  said  locators,  said  plaintiff  and  his  said  associates  as  the  locators 
thereof,  the  date  of  said  location,  the  name  of  the  claim,  and  such  a 
description  of  such  placer  mining  claim  hereinbefore  referred  to,  and 
hereinafter  particularly  described,  with  reference  to  natural  objects 
and  permanent  monuments  so  that  the  same  could  be  readily  identi- 
fied.   Said  property  so  located  as  aforesaid,  being  described  as  follows, 

to  wit:  the quarter  of  Section in  Township of 

Range , M.,  containing  one  hundred  and  sixty  acres  of  land. 

VI.  Plaintiff  further  alleges  that  said  plaintiff  and  his  said  associ- 
ates ever  since  the  said  date  of  the  location  of  said  placer  mining  claim, 
and  now  are,  the  owners  of  said  placer  mining  claim  and  location, 
premises  and  property,  and  the  whole  thereof,  as  to  all  persons,  save  and 
except  the  United  States  of  America ;  in  the  possession  and  entitled  to 
the  possession  of  every  part  of  the  same.  That  said  plaintiff  and  his 
said  associates  have  complied  with  every  rule,  regulation  and  custom, 

in  force  in  said Mining  District,  and  with  the  provisions  of 

the  mining  laws  of  the  State  of and  the  Acts  of  Congress  in 

that  behalf  enacted;  and  the  defendant  herein  has  no  right,  title  or 
estate  whatsoever  in  or  to  said  placer  mining  claim  or  location,  or  in 
or  to  any  part,  portion  or  parcel  thereof. 

VII.  Plaintiff  further  alleges  that  defendant  herein  asserts  that  it 
is  and  pretends  to  be  the  owner  of  all  of  said  Section in  Town- 
ship  of  Range , M.  hereinbefore  described,  under 

and  by  virtue  of  placer  mining  locations  pretendedly  made  by  it,  or 
those  under  whom  it  claims,  prior  to  the  title  of  plaintiff,  or  his  said 
associates,  but  which  said  pretended  placer  mining  locations,  and  each 
thereof,  so  claimed  by  the  defendant  herein,  or  those  under  whom  it 
claims,  were  pretendedly  made  by  defendant  at  the  time  when  the  said 
Section and  the  whole  thereof,  had  passed  into  private  owner- 
ship, and  the  same,  and  no  part  thereof,  was  vacant  or  unappropriated 
public  land,  or  free  or  open  to  exploration,  or  location,  or  purchase,  as 
a  part  of  the  public  domain,  under  the  mining  law  of  the  United 
States,  or  otherwise. 
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VIII.  That  said  assertion  of  title  and  pretension  of  ownership  upon 
the  part  of  the  defendant  herein,  is  wrongful  and  without  right,  and 
the  alleged  title  of  said  defendant  is  fraudulent  and  void,  the  said 
defendant  or  those  under  whom  it  claims,  never,  at  any  time,  having 
made  or  adopted  a  discovery  of  any  valuable  mineral  within  the  bound- 
aries of  said  section  hereinbefore  described,  and  known  as  and  called 

by  it,  the Consolidated  Placer  Mining  Claim,  or  within  the 

boundaries  of  any  part  or  portion,  or  parcel  of  ground  claimed  by  it, 
within  said  Section,  by  whatsoever  name  by  it  called. 

IX.  That  the  defendant  herein,  or  those  under  whom  it  claims, 
did  not,  prior  to  the  said  location  of  said  plaintiff  and  his  said  associ- 
ates, as  hereinbefore  aforesaid,  or  at  any  other  time,  mark  the  bound- 
aries of  said  or  any  placer  location,  therein  alleged  to  be  embraced 
and  included  in  and  constituting  a  part  of  its  said  alleged,  and  pre- 
tended  Consolidated  Placer  Mining  Claim,  upon  the  ground, 

so  that  the  same  could  be  readily  traced,  nor  traced  at  all. 

X.  Plaintiff  further  alleges  that  the  defendant  herein,  and  those 
under  whom  it  claims,  in  fraud  of  the  rights  of  the  citizens  of  the 
United  States,  and  particularly  in  fraud  of  the  rights  of  plaintiff  and 
his  said  associates,  have  caused  to  be  recorded  in  the  office  of  the  said 
County    Recorder,    pretended    notices    of    location,    describing    said 

Section in  Township of  Range , M.,  therein  and  thereby 

covering,  including  and  overlapping  the  said  placer  mining  claim  and 

location  of  the  plaintiff  and  his  said  associates  in  said quarter 

section ;  calling  the  alleged  placer  mining  locations  therein 

the placer  mining  claim,  pretendedly  located  upon  and  pre 

tendedly  including  all  of  the  northeast  quarter  of,  said  Section 

the placer    mining    claim    pretendedly   located    upon    and    pre 

tendedly  including  all  of  the  southeast  quarter  of  said  Section 

the placer    mining    claim    pretendedly    located    upon    and    pre 

tendedly  including  all  of  the  northwest  quarter  of  said  Section 

the placer  mining  claim  pretendedly  located  upon  and  pre- 
tendedly including  all  of  the  southwest  quarter  of  said  section ;  each 
of  said  pretended  locations  pretendedly  containing  one  hundred  and 
sixty  acres  of  land,  and  said  four  alleged  locations  of  land  pretendedly 

constituting  the  said  alleged Consolidated  Placer  Mining 

Claim. 

XI.  That  said  notices  of  location,  and  each  of  them,  is  an  assertion 
of  rights  claimed  under  and  by  virtue  of  fraudulent,  void  and  fictitious 
mining  locations  falsely  and  fraudulently  claimed  to  have  been  made  by 
the  defendant  herein,  or  those  under  whom  it  claims. 

XII.  That  the  claims  of  the  defendant  herein  are  all,  and  each  of 
them  is,  inferior  and  subordinate  to  the  title  of  plaintiff  and  his  said 
associates,  which  title,  last  aforesaid,  arises  by  virtue  of  the  valid 
location  so  made  by  said  plaintiff  and  his  said  associates,  as  hereinbefore 
set  forth,  and  defendant's  claims  and  titles  cast  a  cloud  upon  the  pos- 
session and  title  of  plaintiff,  and  his  said  associates,  and  prevent  them 
from  enjoying  fully  and  peaceably  the  fruits  of  their  said  ownership. 

*  XIII.  Plaintiff  further  alleges  that  the  said  alleired  several  placer 
mining  claims,  and  locations,  particularly  mentioned  in  paragraph  X 

*  In  an  action  wherein  the  United  States  is  not  actually  nor  constructively  a  party 
it  can  not  be  shown  that  the  claim  is  based  upon  a  "dummy"  location.  Riverside  Co.  v. 
Hardwick,  16  N.  M.  479,  120  Pac.  325.    See,  also.  Hall  v.  McKinnon,  193  Fed.  572. 
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hereof,  and  each  of  them,  is  and  at  all  times  has  been,  a  fraudulent 
and  void  location  against  the  Government  of  the  United  States,  plain- 
tiffs, said  associates  and  all  other  persons  iiiterested  in  the  ground 
sought  to  be  embraced  therein  or  covered  thereby.  That  at  tiie  time  of 
the  alleged  location  of  eacli  thereof,  and  at  all  times  subsequently,  there 
were  not  eight,  nor  any  bona  fide  individual  claimants  as  locators 
.thereof,  among  the  eight  alleged  locators  of  each  of  said  alleged  placer 
locations,  and  that  one  hundred  and  sixty  acres  of  mineral  land  were  so 
illegally  and  fraudulently  included  within  each  of  said  alleged  placer 
mining  claims  or  locations,  to  wit:   said   Placer  Mining  claim,  said 

placer  mining  claim,  said placer  mining  claim  and  said 

placer   mining   claim,   by   tlie   defendant   herein,   or  tiiose 

under  whom  it  claims,  for  the  purpose  of  thereby  surnjptitiously 
acquiring  and  appropriating  to  their  own  use  more  mineral  land  in  one 
location  than  they  were  entitled  to  under  the  mining  law  of  the  United 

States.     That  the  names  of and named  and  used 

as  locators  of  said  alleged  placer  mining  claims  and  locations  men- 
tioned in  paragraph  X  hereof,  by  said and 

were  each  and  all  dummies  and  sham  locators  and  none  of  said  six 
persons  whose  names  were  so  used  ever  had  or  was  intended  by  said 

and to  have  any  estate,  right,  title,  or  interest 

whatsoever  in  said  alleged  placer  mining  claims  or  locations,  or  of,  in, 
or  to  any  one  of  them,  nor  were  they,  nor  any  of  them,  ever  informed, 
or  had  any  knowledge  of  the  existence  of  said,  or  of  any  one  of  said 
pretended  placer  locations  at  the  time  of  the  said  pretended  location 

thereof,  and  said and did  wrongfully  and  unlawfully 

conspire  with  each  other  at  and  prior  to  the  date  of  the  alleged  location 
of  each  of  said  alleged  and  pretended  placer  claims  and  locations  to 
wrongfully  and  fraudulently  make  and  claim  the  said  several  alleged 
and  pretended  placer  mining  claims  or  locations  and  each  of  them,  in 

the  manner  and  way  aforesaid,  and  said and 

by  the  use  of  said  six  sham  and  dummy  locators  and  did  attempt  to 
make  said  pretended  locations,  and  each  of  them,  in  pursuance  of  such 
conspiracy,  and  said  defendant  has,  and  now  claims,  the  said  160  acres 
of  mineral  land  in  each  of  said  several  placer  mining  claims  and  loca- 
tions   in    controversy   herein    and    called    by    defendant    herein    the 

Consolidated  Placer  Mining  Claim,  under  and  by 

virtue  of  the  said  false,  fraudulent  and  illegal  pretended  several  loca- 
tions mentioned  and  described  in  paragraph  X  hereof. 

XIV.  Plaintiff  further  alleges  that  the  defendant  herein  in  pursu- 
ance of  such  conspiracy  and  to  fully  consummate  the  same,  and  wrong- 
fully claiming  to  be  the  owner  of  said  alleged  and  pretended  placer 

mining  claims,  did  heretofore,  to  wit:  on  or  about  the day  of 

,  19 ,  file  or  cause  to  be  filed  in  the  United  States 

land  oflRce  at in  the  State  of 

its  application  for  a  patent  from  the  Government  of  the  United  States 
of  America,  for  said  alleged  and  pretended Con- 
solidated Placer  Mining  Claim,  and  for  the  whole  thereof,  and  therein 
described  as  embracing  all  of  said  Section in  Town- 
ship  of  Range , M.,  containing  about  640 

acres  of  land. 
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XV.  That  in  and  by  said  application  for  patent,  defendant  herein 
wrongfully,  falsely  and  fraudulently  set  up,  alleged  and  claimed  that 
it,  said  defendant,  was  and  is  the  owner  and  in  possession  and  entitled 
to  the  possession  of  the  whole  of  the  said  alleged Con- 
solidated Placer  Mining  Claim,  embracing  all  of  said  Section 

and  the  said  placer  mining  claim  and  location  of  plaintiff  and  his  said 
associates. 

XVI.  That  the  said  defendant  has  at  all  times  since  maintained 
and  prosecuted  and  now  does  maintain  and  prosecute  its  said  false, 
fraudulent  and  wrongful  application  for  said  patent,  and  thereby  the 
title  of  the  plaintiff  and  his  said  associates  in  and  to  said  placer  mining 
claim  and  location  hereinbefore  mentioned,  as  duly  located  by  plaintiff 
and  his  said  associates,  is  impeached,  clouded  and  encumbered  and  the 
value  of  the  estate  and  property  of  the  plaintiff  and  his  co-tenants 
therein  are  grealb/  depreciated  to  the  great  and  irreparable  damage  of 
the  plaintiff  and  his  said  associates. 

XVII.  Plaintiff  further  alleges  that  heretofore,  to-wit :  on  the 
day  of ,  19 ,  and  within  the  60  days'  period  of  news- 
paper publication  of  the  said  defendant's  notice  of  application  for 
patent,  plaintitt"  filed  his  adverse  claim  against  the  issuance  of  such 

patent  to  the  said  defendant  for  its  said  alleged  and  pretended 

Consolidated  Placer  Mining  Claim,  as  so  applied  for,  with  the  liegister 
of  the  United  States  Land  Office  aforesaid,  that  being  the  Land  Office 
District  in  which  the  said  alleged  and  pretended Con- 
solidated Placer  Mining  Claim  is  situate,  said  adverse  claim  showing 
the  nature,  boundaries  and  extent  of  said  adverse  claim;  and  plaintiff 
brings  this  suit  wdthin  30  days  after  the  filing  thereof,  for  the  purpose 
of  determining  said  adverse  claim  and  the  right  of  possession  to  the 
said  placer  mining  claim  so  located  as  aforesaid  by  said  plaintiff  and 
his  said  associates. 

Wherefore,  the  plaintiff  prays  the  judgment  of  this  court  that  said 

defendant has  no  estate,  interest,  possession  or  right  of 

possession  in  or  to  said  alleged Consolidated  Placer  Mining 

Claim  in  said quarter  of  said  Section in  Town- 
ship   Range M.  and  the  said  placer  mining  claim 

and  location  hereinbefore  and  in  paragraph  V  hereof,  particularly 
described,  as  the  property  and   estate  of  the  plaintiff  and  his  said 

associates  and  the  said  mineral  substances  in  said quarter 

of  said  section contained,  or  either,  or  any  of  them;  and 

that  the  plaintiff  be  deemed  to  be  the  owner,  subordinate  to  the  rights 
of  his  said  associates,  and  subject  to  the  paramount  title  of  the  United 
States  of  America  and  lawfully  in  and  entitled  to  the  possession  of 
the  placer  mining  claim  and  location  in  said  paragraph  V  particularly 
mentioned  and  described  and  of  each  and  every  the  mineral  deposits 
and  mineral  substances  therein  contained,  and  that  the  plaintiff's  title 
thereto  and  to  each  and  all  thereof  and  to  the  possession  thereof  be 
quieted  and  confirmed  as  against  said  defendant  and  all  persons  claim- 
ing by,  through  or  under  it;  and  that  said  defendant  has  not,  and 
never  has  had,  any  estate,  possession,  right  of  possession,  title  or  inter- 
est whatsoever  of,  in  or  to  said quarter  of  said  Section 

in  Township :__  of  Range M.,  or  any  part 

or  portion  thereof,  and  that  said  defendant  be  forever  barred  from 
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asserting  or  claiming  any  estate,  right,  interest  or  right  of  possession 
therein,  or  to  any  part  or  parcel  thereof,  or  to  any  mining  claim  or 
location  therein;  and  that  plaintiff  may  have  such  other  and  further 
relief  as  the  nature  of  his  case  may  require  and  as  shall  seem  meet. 


Attorney  for  plaintiff. 

FORM  No.  41 
COMPLAINT  IN  EJECTMENT 

(Precedent  in  Glacier  Co.  v.  Willis,  130  U.  S.  471) 
(Title  of  court  and  cause.) 

The  plaintiff  complains  and  alleges  that  it  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of ,  and  is  a 

citizen  of  the  State  of ,  that  the  defendants  are,  and  each 

of  them  is  a  citizen  of  the  State  of ,  and  a  resident  of 

in  the  County  of and  State  last  aforesaid  and 

that  the  property  in  controversy  exceeds  the  value  of  three  thousand 
dollars. 

The  plaintiff  further  alleges  that  on  the day  of , 

19 ,  one and  one ,  each  being  a  citizen  of  the 

United  States,  went  upon  the  public  domain  of  the  United  States, 
theretofore  wholly  unoccupied  and  unclaimed,  and  located  on  said  day 

a  tunnel  and  tunnel  site  at  the  base  of Mountain,  in 

Mining  District,  County  of ,  State  of 

That  afterwards,  and  on  the  same  day,  they  marked  the  boundaries 

of  their  said  location  and  commenced  to  run  a  tunnel  into  said 

Mountain,  and,  after  complying  with  the  laws  of  the  United  States 
and  the  laws  of  the  State  of ,  and  the  local  rules  and  regula- 
tions of  said Mining  District,  they  caused  to  be  made  out 

and  recorded  in  the  Recorder's  office  of  the  County  of 

aforesaid,  a  location  certificate  of  said  tunnel  claim,  which  said  certifi- 
cate described  the  location  and  boundaries  of  said  tunnel  claim. 

That  from  the  day  of  said  location  until  the  ouster  hereinafter  set 
forth  the  said  locators  of  said  tunnel  claim,  and  their  grantees 
remained  continuously  in  possession  of  the  said  tunnel  claim,  and  have 
expended  thereon  more  than  the  sum  of dollars. 

That  plaintiff  is  the  owner  of  said  tunnel  claim  above  described  by 
location  and  purchase,  and  is  now  entitled  to  the  quiet  and  peaceful 
and  exclusive  possession  thereof  by  virtue  of  a  full  compliance  on  its 
part,  and  on  the  part  of  its  grantors,  with  the  laws,  rules  and  customs 
above  set  forth. 

That  the  plaintiff,  and  its  grantors  have  been  in  the  peaceful  and 
undisputed  possession  of  said  tunnel  claim  by  virtue  of  said  location, 

occupation,  preemption  and  record  for  more  than years  prior 

to  the  ouster  hereinafter  complained  of. 

That  plaintiff  and  its  grantors,  for  more  than consecu- 
tive years  prior  to  the  acts  of  the  defendants,  hereinafter  mentioned, 
paid  all  the  taxes,  legally  or  otherwise  assessed  upon  said  tunnel  claim, 

and  have  worked  and  mined  the  same  from  said day  of 

,  19 ,  up  to  the  time  of  the  acts  of  the  said  defendants 

hereinafter  set  forth. 
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That  said  tunnel  claim,  so  located,  embraces valuable 

lodes  or  veins  which  have  been  discovered,  worked  and  mined  by  the 
plaintiff  and  its  grantors. 

That  said  tunnel  claim  was,  by  its  locators,  named  the 

tunnel  claim,  and  is  described  more  fully  as  follows : 

(Description) 

Plaintiff  further  alleges  that  while  it  was  in  the  quiet  and  peace- 
able possession  of  said  tunnel  claim,  and  every  part  thereof,  the  defend- 
ants wrongfully,  and  without  right,  and  against  the  will  and  without 

the  consent  of  the  plaintiff,  to  wit:  on  or  about  the day  of 

,  19 ,  entered  upon  the  premises,  and  into  said  tunnel,  so 

run  by  plaintiff  and  its  grantors  on  said  claim,  and  wrongfully  and 
unlawfully  ousted  the  plaintiff  therefrom;  claiming  said  tunnel  as  the 
(claim). 

That  on  or  about  said  last  mentioned  date  the  defendants,  without 
right,  made  a  pretended  location  of  a  lode  claim  across  said  tunnel  and 
within  said  tunnel  claim,  and  therein  wrongfully  ousted  the  plaintiff 
therefrom,  claiming  that  they  had  discovered  a  lode,  which  they  called 
the lode. 

That  the  defendants  ever  since  hitherto  unlawfully  and  wrongfully 
withheld  the  possession  of  the  said  premises  and  tunnel  claim  from  the 
plaintiff  to  its  damage  in  the  sum  of dollars. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants. 

1.  For  the  recovery  of  the  possession  of  said tunnel, 

tunnel-site  and  claim. 

2.  For  the  sum  of dollars,  damages  for  the  wrongful 

withholding  thereof. 

3.  For  costs  of  suit. 


Attorney  for  plaintiff. 

FORM  No.  42 
COMPLAINT— UNDERGROUND  TRESPASS 

(Title  of  court  and  cause.) 

Comes  now  the  plaintiff  in  the  above  entitled  action  and  complains 
of  the  defendant  herein,  and  for  cause  of  action  alleges: 

1.  That  the  defendant,  the  said Mining  Company  is,  and 

was  at  all  the  times  hereinafter  mentioned,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of ,  having  its  prin- 
cipal place  of  business  at in  said  state  and  engaged  in  the 

business  of  mining  at Mining  District,  in  the  County  of 

and  state  aforesaid. 

2.  That  on  the day  of ,  19___,  plaintiff 

was  and  ever  since  has  been,  and  now  is,  the  owner  and  possessed  and 
entitled  to  the  possession  of  that  certain  parcel  of  mining  ground  situ- 
ate and  being  in  the Mining  District  in  the  County  of 

,  and  State  of ,  consisting  of  those  two  certain 

contiguous  and  adjoining  pieces  of  mining  ground,  the  one  known  as 

Mining  Claim  and  also  known  as Lode  Claim 

and  in  the  system  of  United  States  surveys  for  patents  for  mineral 


7-1:0  APPENDIX FORMS    AND   PRECEDENTS 

lands  from  the  Government  of  the  TInited  States  designated  as  Survey 

No. ,  and  also  so  desijrnated  in  a  certificate  of  purchase 

therefor  from  the  United  States  of  America,  which  was  issued  on  the 

day  of ,  10 ,  to  the  plaintiff  by  the  Receiver 

of  the  United  States  land  office  at ,  in  the  State  of , 

and  the  other  known  as Mining  Claim,  and  described  as  fol- 
lows, to-wit: 

(Description) 

together  with  all  the  veins,  lodes,  ledges,  dips,  deposits  and  bodies  of 

ore,  rock  and  earth  bearing and and  other  precious 

metals. 

3.  That  said  mining  claim  and  ground  lastly  hereinbefore  men- 
tioned adjoins  said Miuins"  Claim  or  ground  on  the 

and  that  said  two  lode  claims  have  been  worked  by  plaintiff  since  about 

,  and  form  and  constitute  but  one  parcel  of  mining  ground 

and  one  property. 

4.  That  said  mining  ground  contains  valuable  mineral  deposits, 

lodes,  ledges,  dijis,  deposits  and  veins,  rock  and  earth  bearing and 

and  other  precious  metals;  and  the  said  mineral  deposits, 

lodes,  ledges,  dips,  deposits  and  veins  constitute  the  sole  value  of  said 
mining  ground. 

5.  That  plaintiff  was  at  all  the  times  hereinafter  mentioned,  and 
now  is  engaged  in  mining  and  developing  the  said  mining  ground,  lands 
and  premises,  and  extracting  therefrom  the  said  ores  and  minerals;  and 
constructed  at  great  expense,  and  has  and  had  thereon  mines,  drifts, 
cuts,  excavations  and  other  works  necessary  for  and  adapted  to  the 
work  of  mining  and  developing  the  said  mining  ground. 

6.  That  heretofore,  and  on  or  about  the day  of 

19 ,  the  said  defendant,  said Mining  Company,  by 

itself  and  its  agents,  servants  and  employees,  forcibly  and  wilfully, 
against  the  will  and  without  the  consent  of  the  plaintiff  entered  into 
and  upon  the  said  mining  ground  hereinbefore  described,  and  com- 
mejiced  to,  and  then  and  thereafter,  for  the  purpose  of  mining  the 
said  ground  and  extracting  the  ores  therefrom,  cut,  made  and  exca- 
vated certain  drifts  and  openings  into  and  under  and  upon  the  said 
mining  ground,  and  invaded  the  drifts,  excavations  and  mines  made 
thereon  by  the  plaintiff,  and  ever  since  last  mentioned  date  has  intruded 
and  trespassed  upon  the  said  mining  ground,  drifts,  excavations  and 
mines  of  the  plaintiff,  and  has  dug  up  and  extracted,  taken  out  of  and 
removed  from  said  mining  ground  and  converted  to  its  OAvn  use  large 

quantities  of  the  mineral  deposits,  earth  and  ores  bearing 

and other  precious  metals  and  the  mineral  deposits  therein 

of  the  value  of dollars,  and  upwards,  and  will  thereby  take 

from  the  said  mining  ground  the  entire  value  thereof,  to  the  great  and 
irreparable  injury  of  the  plaintiff. 

7.  That  unless  the  said  defendant,  its  agents,  servants  and 
employees  are  restrained  and  enjoined  from  intruding  and  trespassing 
upon  the  said  mining  ground,  and  making  cuts,  openings  and  excava- 
tions therein  and  digging  up,  extracting,  removing  and  carrying  away 
from  said  mining  ground  said  mineral  deposits,  rock,  ores,  and  earth 
bearing and and  other  precious  metals,  in  the  value 
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and  siibsiaiice  of  said  mining  ground  will  be  destroyed,  and  this  plaintiff 
will  suffer  irreparable  injury. 

Wherefore,  plaintiff  prays  that  this  honorable  court  grant  to  him 
a  writ  of  injunction  pendente  life  issuing  out  of  and  in  accordance  with 
the  rules  and  practice  of  this  honorable  court  to  be  directed  to  the 

said  defendant Mining  Company,  to  restrain  it,  and  its 

agents,  servants,  employees  and  confederates,  from  entering  into  or 
upon  the  mine,  or  mines,  mining  ground,  lode,  dips,  drifts,  cuts,  exca- 
vations or  works,  or  upon  any  part  of  the  land,  property  and  premises 
hereinbefore  particularly  described,  and  from  working  or  mining 
thereon,  or  making  or  continuing  any  cut,  opening  or  excavation  on  or 
in  said  mining  ground,  or  upon  or  in  any  part  thereof,  or  digging  up, 
extracting,  or  removing  from  said  mining  ground,  or  any  part  thereof, 
any  mineral,  mineral  deposit,  ore,  rock  or  eartli,  or  any  mineral  sub- 
stance whatever,  whether  the  same  be  in  place,  or  heretofore  severed 
from  the  freehold,  and  from  in  any  manner  hindering  or  obstructing 
plaintiff,  or  his  agents,  servants  or  employees,  or  any,  or  either  of  them, 
in  working  or  mining  upon  said  premises,  and  from  in  any  manner 
interfering  with  the  said  premises,  or  with  anything  thereon;  as,  also,  a 
restraining  order  to  the  same  effect  until  an  application  for  sfTch  an 
injunction  can  be  heard,  and  that  at  the  final  hearing  such  injunction 
may  be  made  perpetual  and  that  an  account  be  taken  of  the  waste  com- 
mitted, and  for  such  other  and  further  relief  as  to  this  court  may  seem 
just  and  meet. 


Attornej'  for  plaintiff. 

FORM  No.  43 
COMPLAINT — QUIETING  TITLE  » 

(Precedent  in  Thompson  v.  Spray,  14  Pac.  182.) 
(Title  of  court  and  cause.) 

Comes  now^  the  above  named  plaintiffs,  and  by  their   attorneys 

,  and  for  cause  of  action  allege  that  on  the day 

of ,  by  an  order  of court  of  said county 

duly  made  on  that  day,  and  before  the  filing  of  this  complaint,  the 

said was  appointed  guardian,  ad  litem  for ,  a 

minor.    That  the  plaintiffs  now  are,  and  for  a  long  time  hitherto  have 
been,  the  owners  of,  in  the  possession  of,  and  entitled  to  the  possession 

of,  that  certain  mining  claim  known  as mining  claim  and 

situate,  lying  and  being  in  the  County  of ,  State  of , 

and  bounded  and  particularly  described  as  follows,  to  wit: 

(Description) 

That  said  defendant  claims  an  estate  and  interest  in  the  above 
described  premises  adverse  to  said  plaintiffs;  that  the  said  claim  of 
defendant  is  without  any  right  whatsoever,  and  that  the  said  defendant 
lias  not  any  estate,  right,  title  or  interest  whatsoever  in  the  said  mining 
claim,  land  or  premises,  nor  any  part  thereof. 

"Wherefore,  plaintiffs  pray  for  judgment:  (1)  that  defendant  may 
be  requii'cd  to  set  forth  the  virtue  of  his  claim,  and  that  all  adverse 

*  For  form  of  complai.nt  in  suit  to  quiet  title  and  for  an  injunction  and  restrain  ins 
frder,  see  Rose's  Fed.  Proc.  Equity  Form  No.  465. 
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claims  of  the  defendant  may  determined  by  a  decree  of  this  court; 
(2)  that,  by  said  decree,  it  be  adjudged  that  the  defendant  has  no 
estate  or  interest  whatsoever  in  or  to  said  land,  mining  claim  and  in 
this  complaint  described,  and  that  the  right,  title  and  interest  of  plain- 
tiffs therein  to  said  land  and  mining  claim  is  good  and  valid;  (3)  that 
the  defendant  be  forever  enjoined  and  debarred  from  asserting  any 
claim  whatsoever  in  or  to  said  premises  and  property,  or  any  part 
thereof,  adverse  to  the  plaintiff,  and  for  such  other  and  further  relief  as 
to  this  court  may  seem  meet  and  proper,  and  for  costs  of  suit  herein. 


Attorney  for  plaintiff. 

FORM  No.  44 
FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 

For  precedents  see 

Iron  Co.  V.  Campbell,  135  U.  S.  286  (known  lode  within  placer 
claim). 

Haws  V.  Victoria  Co.,  160  U.  S.  303  (discovery — boundaries — tres- 
•  pass). 

Gutierres  v.  Albuquerque  Co.,  188  U.  S.  547  (eminent  domain — 
canals — reservoirs ) . 

Williams  v.  U.  S.,  104  Fed.  50  (eminent  domain). 

Cascaden  v.  Dunbar,  191  Fed.  172  (tenancy  in  common). 

Morenhaut  v.  Wilson,  52  Cal.  264  (abandonment — absence  of 
intent). 

Dwinnell  v.  Dyer,  145  Cal.  14,  78  Pac.  247  (conflicting  locations). 

Harris  v.  Lloyd,  11  Mont.  390,  28  Pac.  737  (mining  partnership — 
rights  of  co-owners). 

Lockhart  v.  Washington  Co.,  16  N.  M.  246,  117  Pac.  883  (fraud). 

New  England  Co.  v.  Broyles,  87  Okla.  55,  209  Pac.  312  (implied 
obligation  to  develop  oil  well — cancellation  of  lease). 

Plummer  v.  McLain, Tex.  C.  A. ,  192  SW  571  (misdescrip- 
tion of  claim  in  patent). 

Harrington  v.  Chambers,  3  Utah  94,  1  Pac.  362  (conflicting  claims 
— assessment  work  outside  of  location) . 

Eilers  v.  Boatman,  3  Utah  159,  2  Pac.  66  (lack  of  monuments — 
overlapping  locations). 

Springer  v.  S.  P.  Co.,  ___  Utah  ___,  248  Pac.  620  (trespass). 

Yarwood  v.  Johnson,  29  Wash.  643,  70  Pac.  123  (forfeiture- 
fraudulent  relocation  by  cotenant). 

FORM  No.  45 
INSTRUCTIONS  TO  JURIES 

For  precedents  see 

Flagstaff  Co.  v.  Tarbet,  98  U.  S.  463  (crosswise  location). 

Argentine  Co.  v.  Terrible  Co.,  122  U.  S.  478  (discovery). 

Larkin  v.  Upton,  144  U.  S.  19  (broad  lode). 

Cheesman  v.  Shreeve,  40  Fed.  787  (location). 

Cheesman  v.  Hart,  42  Fed.  98  (parallelism  of  boundary  lines). 

Meydenbauer  v.  Stevens,  78  Fed.  787  (location — ^rights  of  locator). 
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Walton  V.  Wild  Goose  Co.,  123  Fed.  209  (location — excessive  loca- 
tion of  placer  claim — assessment  work). 

Charlton  v.  Kelly,  156  Fed.  433  (discovery). 

Kush  V.  French,  1  Ariz.  99,  25  Pac.  819  (location,  nonresidents — 
forfeiture — ejectment) . 

Big  Three  Co.  v.  Hamilton,  157  Cal.  130,  107  Pac.  301   (assess- 
ment work — forfeiture). 

Willeford  v.  Bell,  5  Cal.  Unrep.  679,  49  Pac.  6  (sufficiency  of  mark- 
ing). 

Southern  Nevada  Co.  v.  Holmes,  27  Nev.  107,  73  Pac.  759  (apex 
suit). 

Special  Issues 

Bulwer  Co.  v.  Standard  Con.  Co.,  83  Cal.  589,  23  Pac.  1109  (spe- 
cial issues  submitted  to  jury). 

FORM  No.  46 
ORDER  TO  SHOW  CAUSE  AND  RESTRAINING  ORDER 

(Underground  Trespass) 

(Title  of  court  and  cause.) 

Upon  reading  and  filing  the  complaint  herein  (with  the  affidavit  of 

,  in  support  thereof),  and  on  motion  of ,  Esq., 

attorney  for  the  plaintiff. 

It  is  ordered 

that  the  defendant, Mining  Company  show  cause,  if  any 

it  has,  before  the  above  entitled  court,  at  the  court-house  thereof,  in 

the  City  of ,  in  the  County  of ,  and  State  of 

,  on  the day  of ,  19 ,  at o'clock, 

in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  an  injunction  pendente  lite  should  not  issue,  restraining 

and  enjoining  said  defendant, Mining  Company,  its  agents, 

servants  and  employees  and  confederates  from  entering  into  or  upon 
the  mining  ground  situate  and  being  in  the Mining  Dis- 
trict, County  of ,  and  State  of ,  consisting  of  those 

two  certain  contiguous  and  adjoining  premises  or  mining  ground,  the 

one  known  as  the mining  claim  and  also  known  as 

lode  claim  and  in  the  system  of  United  States  Surveys  for  patents  for 
mineral  lands  from  the  government  of  the  United  States  designated 
as  Survey  No. ,  and  also  so  designated  in  a  certificate  of  pur- 
chase from  the  United  States  of  America,  which  was  issued  on  the 

day  of ,  19 ,  to  the  plaintiff  by  the  receiver  of 

the  United  States  land  office  at ,  in  the  State  of , 

and  the  other  described  as  follows,  to  wit : 

(Description) 

and  from  entering  into  or  upon  the  mine  or  mines,  lodes,  drifts,  cuts, 
excavations  or  works,  or  any  thereof,  on  said  mining  ground  or  into 
or  upon  any  part  of  said  ground,  and  from  working,  or  mining,  or 
making  or  continuing  any  cut,  opening  or  excavation  on,  or  in  said 
mining  ground,  or  on  or  in  any  part  thereof,  or  digging  up,  extracting, 
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taking  or  removing  from  said  mining  ground,  or  any  part  thereof,  any- 
mineral,  mineral  deposit,  ore,  rock  or  earth,  or  any  mineral  substance 
v.'hatever,  whether  the  saiije  be  in  place,  or  severed  from  the  freehold; 
and  from  in  any  manner  hindering  or  obstructing  plaintiff,  or  his 
agents,  servants  or  employees,  or  any,  or  either  of  them,  in  working  and 
mining  upon  said  premises,  and  from  in  any  manner  interfering  with 
said  premises,  or  with  anything  thereon;  such  cause  to  be  shown  on 

said  complaint   (and  on  the  affidavit  of ,  thereto  annexed) 

and  to  be  herewith  served. 

And  it  is  further  hereby  ordered  that  in  the  meantime,  and  until 
the  hearing  upon  the  foregoing  order  to  show  cause  and  the  further 

order  of  this  court,  the  said  defendant Mining  Company, 

its  agents,  servants  and  employees,  and  each  and  every  of  them,  be, 
and  they  are  hereby  enjoined  and  restrained  and  ordered  to  refrain 
and  desist  from  entering  into  or  upon  the  said  mining  ground,  or  any 
part  thereof,  in  the  foregoing  order  to  show  cause  mentioned  and  desig- 
nated ;  and  from  entering  into,  or  upon,  the  mine  or  mines,  lodes,  dips, 
cuts,  excavations,  or  works,  or  any  part  thereof,  on  said  mining  ground ; 
and  from  working  or  mining,  or  making,  or  continuing  any  cut,  open- 
ing, or  excavation  on,  or  in  said  mining  ground;  or  digging  up,  or 
extracting,  taking  or  removing  from  said  mining  ground,  or  any  part 
thereof,  any  mineral,  mineral  deposit,  ore,  rock  or  earth,  or  any  mineral 
substance  whatever,  whether  the  same  be  in  place  or  severed  from  the 
freehold;  and  from  in  any  manner  hindering  or  obstructing  plaintiff, 
or  his  agents,  servants,  or  eraployees,  or  any,  or  either  of  them,  in 
working  and  mining  upon  said  premises,  and  from  in  any  manner 
interfering  with  said  premises,  or  with  anything  thereon,  upon  the 
said  plaintiff  giving  bond  in  the  sum  of dollars. 

And  it  is  further  hereby  ordered  that  any  and  all  affidavits,  depo- 
sitions and  documents  to  be  used  by  defendant  on  the  hearing  of 
said  order  to  show  cause  shall  be  served,  by  copy,  on  the  attorney  for 
the  plaintiff  at  least days  before  the  hearing  of  said  order. 


Judge. 
Dated ,  19 

FORM  No.  47 
ORDER  FOR  SURVEY,  ETC.— UNDERGROUND  TRESPASS 

(Precedent  in  St.  Louis  Co.  v.  Montana  Co.,  9  Mont.  288,  23  Pac.  510; 

State  V.  Anaconda  Co.,  26  Mont.  396,  68  Pac.  570) 
(Title  of  court  and  caase.) 

This  matter  coming  on  to  be  heard  upon  the  petition  for  an  order 
for  survey,  examination,  and  inspection  of  all  of  the  shafts  and  under- 
ground workings  in  the and lode  claims,  or 

connected  therewith,  and  an  order  to  show  cause  having  heretofore 

been  issued  and  duly  served  upon  said Mininjr  Company; 

and  said  defendant  appearing  by  counsel;  and  said  petition  liaving 
been  duly  heard  and  considered  upon  the  return  of  said  order  to  show 
cause  upon  evidence  introduced  by  both  parties,  the  court  finds  that 
it  is  necessary  that  the  petitioner  have  a  survey  and  inspection. 
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It  is  therefore  ordered  that  you,  the  said Mining  Com- 
pany, {j-ive  to the  petitioner  herein,  a  survey,  examination 

and  inspection  of  all  of  the  shafts  and  underground  workings  con- 
tained   within    the and  . lode    claims,    situate 

in Mining  District,  County  of ,  State  of , 

and  of  all  the  underground  workings  connected  therewith  and  extend- 
ing into  the ,  and lode  claims. 

It  is  further  ordered  that the  petitioner  herein  make 

such  survey,  examination  and  inspection  commencing  on  the 

day  of ,  19 ,  and  that  you,  the  said Mining 

Company,  at  all  the  times  during  the  said  period,  upon  the  demand  of 

said lower  and  hoist  him  through  said  shaft  and  permit 

him  to  enter  said  underground  workings;  that  you  remove  all  bulk- 
heads and  obstructions  which  may  be  necessary  to  have  removed  to 
permit  such  survey,  examination  and  inspection. 

That  said  work  of  survey,  examination  and  inspection  shall  be  com- 
pleted within days  from  the  date  of  this  order  unless,  for  good 

cause,  the  court  shall  order  a  longer  time  to  be  used. 

Said petitioner  herein  shall  be  responsible  for  all  dam- 
age done  in  making  said  survey,  examination  and  inspection. 

The  survey,  examination  and  inspection  by  the  said shall 

be  confined  wuthin  the  vertical  planes  of  the  end  lines  of 

and lode  claims,  except  ^o  far  as  it  may  be  necessary  to 

run  lines  in  underground  workings  outside  of  such  planes  in  order 
to  complete  an  accurate  survey  of  said  workings  within  the  said  end 
lines.  Such  survey  to  be  conducted  so  far  as  possible  without  inter- 
ference with  the  regular  and  orderly  working  anij  operation  of  the 

said and lode  claims,  or  the  employees  of  said 

Mining  Company  in  the  discharge  of  their  various  duties; 

and  the  engineers  of  the  said shall  not  dispose  of,  nor  sell 

to  any  one  any  plan  or  section  of  said and lode 

claims ;  or  any  matter  or  data  obtained  or  resulting  from  such  survey, 

except  to ,  its  agents  and  attorneys.     The  survej'ors  of  said 

are  not  to  enter  said and lode 

claims  unless  accompanied  by  three  representatives,  appointed  by  said 
Mining  Company,  to  accompany  them,  unless,  after  reason- 
able notice,  not  to  exceed such  persons  shall  fail  to  attend. 

The  persons  so  hereinbefore  authorized  to  make  such  survey  shall  not 

take  nor  remove  from  said and lode  claims  any 

samples  of  ore  or  minerals  at  any  point  therein,  but  they  shall  be 
allowed  to  examine  and  trace  the  Vv^alls  of  the  vein  or  fissure;  and  for 
this  purpose  they  shall  be  allowed  to  use  the  pick  and  remove  each 
material  as  shall  enable  them  to  make  such  survey,  examination  and 
inspection.     A   copy   of  this  order  shall  be   sufficient   notice  to   said 

Mining  Company,  its  agents,  servants,  officers  and  employees 

of  the  right  of  said and  the  persons  named  in  this  order 

to  make  such  survey,  examination  and  inspection,  and  to  enter  the 
premises  herein  described  for  such  purpose. 


Judge. 
Done  in  open  court  this day  of ,  19 
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FORM  No.  48 
PETITION  FOR  SURVEY,  ETC.— UNDERGROUND  TRESPASS 

(Precedent  in  State  v.  Anaconda  Copper  Co.,  26  Mont.  396, 
68  Pac.  570) 
(Title  of  court  and  cause.) 

Comes  now and  respectfully  alleges  and  shows  to  the 

court:  That  he  is  now,  and  for  a  long  time  prior  hereto  has  been  the 

Lessee  from  the  Owners  of  an  undivided of  the lode 

mining  claim,  situated  in  the Mining  District,  County  of , 

State  of ,  and  lying  adjacent  to  the and 

lode  claims  on  the and  entitled  to  become  the  purchaser  of 

said  portion  of  said  lode  claim  under  and  by  virtue  of  an  agreement 

from  the  owners  thereof.     That  the Mining  Company  is  in 

the  possession  of  the and lode  claims,  and  of  all 

the  shafts  and  underground  working  therein. 

That,  as  petitioner  is  informed  and  believes,  certain  underground 

workings  have  been  made  by  said Mining  Company  into  the 

said lode  claim.     That  there  are  certain  veins  or  orebodies 

which  have  their  tops  or  apices  in  the  said  lode  claim  but  so  far  depart 
from  a  perpendicular  in  their  downward  course  as  to  pass  into  the 

and lode  claims  beneath  the  surface 

thereof,  and  that  as  petitioner  is  informed  and  believes  said 

Mining  Company  has  been  and  is  now  engaged  in 

extracting  valuable  ores  from  said lode  claims  and  the  veins 

and  ores  belonging  thereto,  and  that  certain  of  the  underground  work- 
ings made  in  and  extending  from  the and lode 

claims  are  upon  the  veins  and  orebodies  which  belong  to  said 

lode  claim. 

That  the  only  means  of  access  to  said  underground  workings  is 

through  the  shafts  in  said and lode  claims  in  the 

possession  of  said Mining  Company  and  the  under- 
ground workings  in  said  claims  and  extending  therefrom.  That  it  is 
necessary  for  your  petitioner  to  have  a  survey,  examination  and  inspec- 
tion of  all  of  the  shafts  and  underground  workings  in  said 

and lode  claims  and  the  underground  workings  extending 

tlierefrom  or  connected  therewith,  in  order  to  ascertain,  protect,  and 

enforce  his  rights  to  the lode  claim,  and  to  the  veins  and 

orebodies  belonging  thereto. 

That  on  the day  of your  petitioner  served 

upon  said Mining  Company  a  demand  and  request  in 

writing  of  which  Exhibit  ''A"  hereto  attached  and  hereof  made  a 

part,  is  a  copy,  but  that  said Mining  Company  has 

failed  and  refused  for  more  than days  since  the  service  of  said 

demand  and  request  upon  it  to  grant  the  same  or  to  permit  your 
petitioner  to  have  the  survey,  examination  and  inspection  therein,  as 
requested. 

That  as  your  petitioner  is  informed  and  believes  it  will  be  neces- 
sary for  him  to  have  access  to  said  shafts  and  underground  workings  in 
said and lode  claims  by  at  least per- 
sons, for  a  periofl  of days,  in  order  to  make  a  proper  and  thor- 
ough survey,  examination  and  inspection  of  the  same. 
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Wherefore,  your  petitioner  prays  an  order  of  the  court,  or  the 

judge  thereof,  requiring  the  said Mining  Company  to  appear 

and  show  cause  why  an  order  for  survey,  examination  and  inspection 

of  said and lode  claims,  and  of  all  the  shafts  and 

iinder^round  workings  therein  contained,  should  not  be  granted  to  him 
in  accordance  with  the  allegations  of  this  petition. 

Petitionee 
Attorney  for  Petitioner. 

FORM  No.  49 
VERDICT— ADVERSE  SUIT  t 

(Precedent  in  Bennett  v.  Harkrsder,  158  U.  S.  441) 
(Title  of  court  and  cause.) 

We,  the  jury  find  for  the 

Foreman. 

FORM  No.  50 
NOTICE  OF  LODE  LOCATION  * 

TO  ALL  WHOM  IT  MAY  CONCERN  : 

This  mining  claim,  the  name  of  which  is  the 

Mining  Claim,  is  and  was  located  by  the  undersigned,  on  the 

day  of 19 

The  length  of  this  claim  is feet,  and 

claim feet  in  a direction 

and feet  in  a 

direction  from  the  center  of  the  discovery 

,  at  which  this  notice  is  posted,  lengthwise  of  the  claim,  together 

with feet  in  width  on  each  side 

of  the  center  of  said  claim.    The  general  course  of  the  lode  is  from  the 
to  the 

The  claim  is  situated  in Mining  District,  County  of 

,  State  of ,  about 

in  a direction 

from    

The  surface  boundaries  of  this  claim  are  marked  upon  the  ground 
follows:  Beginning  at 


at  a  point  in  a direction feet  from 

the  discovery  shaft  (at  which  this  notice  is  posted),  being  in  the  center 
of  the end  line  of  said  claim;  thence 

t  See  Doe  v.  Waterloo  Co.,  70  Fed.  456,  and  compare  McGinnis  v.  Egbert,  8  Colo. 
41,  5  Pac.  652.     Manning  v.  Strehlow,  11  Colo.  451,  18  Pac.  625. 

•  For  another  form  of  location  notice  see  Hammer  v.  Garfield,  130  U.  S.  291. 

In  California  the  boundary  marks  must  be  a  post  not  less  than  four  inches  in 
diameter,  or  a  stone  monument  at  least  eighteen  inches  high.     See  Appendix  A. 

Note. — All  notices  of  location,  or  of  forfeiture,  or  of  annual  expenditure  substan- 
tially must  conform  to  the  law  of  the  state  or  the  local  rules  of  the  mining  district 
within  which  the  claim  is  situated. 
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feet  to  a 

being:  the corner  of  said  claim;  thence 

feet  to  a being  at  the corner  of  said 

claim  thence feet  to  a at  the  center 

of  the end  of  said  claim;  thence feet 

to  a being  at  the corner  of  said  claim; 

thence feet  to  a at  the  corner  of 

said  claim;  thence feet  to  the  place  of  beginning. 


Locators. 


This  diagram  is  intended  to  give  a  general  idea  of  plan  of  location. 


Corner 
Monument 


Corner 
Monument 


o 


Discovery  Monument 

<  500  feet 


1000  feet     

Discovery  Shaft 


a 
o 


Corner 
Monument 


Corner 
Monument 


Fractional  Lode  Location 

Under  the  authority  of  the  cane  of  Jim  Butler  Co.  v.  "West  End  Co., 
247  U.  S.  454,  a  fractional  location  may  be  perfected  by  placing  its 
location  monuments  upon  adjoining  territory,  as  suggested  in  the 
hypothetical  case  illustrated  by  the  following  diagram,  and  the  extra- 
lateral  right,  if  any,  thus  secured  in  consonance  with  the  dip.  See,  also, 
Del  Monte  Co.  v.  Last  Chance  Co.,  171  U.  S.  55. ;  but  see  Champion  Co. 
V.  Con.  Wyoming  Co.,  75  Cal.  78,  16  Pac.  513. 
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FORM  No.  51 
AMENDED  NOTICE  OF  LODE  LOCATION  • 

I  make  this  amended  location  of  the lode  claim, 

claiming  by  right  of  discovery,  location,  primal  appropriation,  and  pos- 
session   feet,  linear,  on  this  vein  or  lode , 

the  same  being feet  along  the  said  vein  or  lode  in  a 

direction  from  the  discovery  stake  and 

feet  along  the  said  vein  or  lode  in  a direction 

therefrom,  together  with feet  in  width  on  each  side  of  the 

center  at  the  surface  of  said  vein  or  lode. 

Situate  in Mining  District,  County 

of ,  State  of ,  and 

more  particularly  described  as  follows,  to  wit : 

(Description) 

This  amended  location  is  made  in  conformity  with  the    jriginal 

location,  made ,  19 ,  recorded , 

19 ,  in  Book ,  page ,  of 

,  in  the  office  of  the  Recorder  of  said  county,  and  it 

is  made  for  the  purpose  of  more  definitely  describinfr  the  boundaries  of 
said  lode  claim,  correcting  any  irregularities,  infurmalities  or  errors, 
supplying  omissions  and  correcting  any  defects  v.iiich  may  have  existed 
or  do  exist  in  the  original  location,  or  the  record  thereof,  hereby  waiving 
no  rights  acquired  under  and  by  virtue  of  said  original  location.  And 
if  the  original  location  is  void,  then  this  amended  location  shall  be  an 
original  location,  and  this  amended  location  notice  an  original  notice 
of  location 

Date  of  Original  Discovery ,  1:) 

Date  of  Amended  Locntiou ,  19 


Locator. 

FORM  No.  52 

NOTICE  OF  MILL-SITE  LOCATION 

(330  feet  by  600  feet  equals  5  acres) 

Notice  is  hereby  given  that  the  undersigned,  proprietor  of  that  cer- 
tain vein  or  lode  claim  known  as  the 

mining  claim   (or  the  owner  of  that  certain  quartz  mill  or  reduction 

works  known  as  the )  has  this  day  located 

five  (5)  acres  of  non-mineral  land  to  be  known  as  the 

mill-site,  situated  in  the Mining  District,  County 

of ,  and  State  of ,  and  described 

as  follows  : 

Beginning  at  the  northeast  corner  of  said  mill-site,  a  post  marked 

N.E.  cor.  No.  1,  which  corner  is  about feet  in  a 

direction  from  the  comer  of  the mining  claim, 

U.  S.  survey  No. ,  thence  west feet  to  a  post  marked 

N.W.  cor  No.  2;  thence  south feet  to  a  post  marked  S.W.  cor. 

•  For  another  form  of  amended  location  see  Porter  v.  North  Star  Co.,  133  Fed.  756. 
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No.  3,  thence  east feet  to  a  post  marked  S.E.  cor.  No.  4;  thence 

north feet  to  the  place  of  beginning. 

Dated ,  19 

, 

Locator. 

FORM  No.  53 
NOTICE  OF  PLACER  LOCATION 

(Precedent  in  Kern  Oil  Co.  v.  Crawford,  143  Cal.  298,  76  Pac.  1111.) 
Placer  Location  (on  surveyed  land). 

Notice  is  hereby  given  that  the  undersigned  has  this 

day  of ,  19 ,  located  a  placer  mining  claim 

situated  in Mining  District,  County  of 

,  State  of ,  described  as 

follows:  the of  Section ,  in  Town- 
ship   ,  Range M.,  containing 

acres. 

This  claim  shall  be  known  as  the placer 

mining  claim. 


Locator. 

FORM  No.  54 
NOTICE  OF  TUNNEL  SITE  LOCATION  * 

Notice  is  hereby  given  that  I,  the  undersigned,  have  this 

day  of ,  19 ,  located  a  tunnel  right,  the  name  of  which 

shall  be  and  is Tunnel  Claim,  for  the  purpose  of  dis- 
covering mines  on  the  line  thereof.     Said  tunnel  right  or  location  is 

situate  in Mining  District,  County  of , 

State  of ,  and  is  described  as  follows:  Commencing  at 

the  face  or  point  of  commencement  of  said  tunnel,  at  which  this  notice 
of  location  is  posted,  and  running  thence  three  thousand  feet  in  a 

direction,  to  a  post  marked ,  and 

feet  wide  on  each  side  of  the  center  line  of  said  tunnel.  The  boundary 
lines  of  said  tunnel  are  marked  by  stakes  {or  monuments)  placed  along 
said  lines  at  an  interval  of  not  more  than  {six)  hundred  feet  from  the 
face  or  commencement  of  said  tunnel  to  the  terminus  of  three  thousand 

feet  therefrom,  and  respectively  marked Said  tunnel 

shall  be feet  in  width  and feet  high  in 

•  Mr.  Shamel,  In  his  work  on  Mining  Law,  says :  "The  question  as  to  the  width  of 
the  tunnel  claim  on  each  side  of  the  center  line  thereof  Is  much  in  doubt  from  the  con- 
flicting decisions,  and  it  Is  deemed  safest  to  establish  the  lines  of  the  claim  seven  hun- 
dred and  fifty  feet  distant  from  the  center  line,  on  either  side  thereof,  and  to  make  the 
notice  accordingly.  It  has,  however,  been  held  that  the  claim  may  be  fifteen  hundred 
feet  in  width  on  either  side  of  the  center  line — thus  practically  making  the  entire  claim 
three  thousand  feet  square — and  from  this  It  would  follow  that  upon  discovery  of  a  lode 
within  the  tunnel,  the  location  might  be  made  In  such  a  way  as  to  give  fifteen  hundred 
feet  from  the  point  of  discovery  in  either  direction  (though  not  in  both  directions). 
The  writer  doubts  the  correctness  of  this  position.  •  •  •  The  form  may  be  varied 
as  desired  in  this  particular.  O.  D.  F.  See  Ellet  v.  Campbell.  33  Pac.  521  (afT'd.  in 
167  U.  8.  116;  Enterprise  Co.  v.  Rico-Aspen  Co.,  66  Fed.  200"  (aff'd.  In  167  U.  S. 
108)  (page  331).  In  Morrison's  Mining  Rights  (16th  ed.)  it  is  said:  "It  is  safer  for 
the  tunnel  claimant  to  elect  at  the  outstart  to  take  seven  hundred  and  fifty  feet  on  each 
side,  or  some  other  definite  number  of  feet  on  each  side,  of  the  bore  of  his  proposed 
tunneL"  (Page  812.)  See  also,  Costlgan  Min.  Law,  page  232.  and  MIn.  Regs.,  pars. 
16,  17,  18. 
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the  clear.     This  tunnel  claim  is  located  about from 

(State  courses  and  distances  to  some  natural  object 

or  permanent  monument  as  shall  identify  the  claim  or  tunnel  right.) 


Locator. 
State  of )  g^ 

County  of J 

,  being  first  duly  sworn  according  to  law,  deposes 

and  says,  that  he  is  the  locator  of Tunnel  Claim.     That  it  is 

his  bona  fide  intention  to  prosecute  work  on  said  tunnel  with  reasonable 
diligence  for  the  discovery  of  mines  and  the  development  of  the  same. 
That  he  has  commenced  such  tunnel  at  the  face  or  commencement  of 
said  tunnel  as  described  in  the  foregoing  notice  of  location  and  has 

driven  said  tunnel  a  distance  of therefrom,  at  an  expense 

of dollars. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19. 


Notary  Public 
In  and  for  the  County 
of 

State  of 

My  commission  expires. 


FORM  No.  55 
ADVERSE  CLAIM 

In  the  United  States  Land  Office  at ,  State  of 

In  the  matter  of  the  application  of Mining  Company,  a 

corporation,  for  a  patent  for  the mining  claim  situate  in 

Mining  District,  County  of ,  State  of , 

Section ,  Township  No. ,  Range  No. , 

Meridian. 

State  of ) 

County  of J  ^^• 

To  the  Register  of  the  United  States  Land  Office  at , 

State  of : 

,  being  first  duly  sworn,  according  to  law, 

deposes  and  says  that  he  is  a  citizen  of  the  United  States,  born  in  the 

State  of ,  and  residing  at ,  in  the  County  of 

,  and  State  of 

Deponent  further  says  that  in  virtue  of  a  compliance  on  his  part 
and  that  of  his  grantors  with  the  laws  of  the  United  States  relating  to 
taking  up,  locating  and  holding  mining  claims  or  mineral  lands  in  the 

public  domain  and  with  the  laws  of  the  State  of ,  and  with 

the  local  laws,  customs  and  usages  of  the Mining  District, 

deponent  has  become,  and  now  is,  the  owner,  in  possession  of  and 

entitled  to  own  and  possess linear  feet  on  the 

vein,  lode  or  ledge  of  quartz  and  other  rock  in  place,  bearing 
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and ,  together  with  certain  surface  ground  appurtenant 

thereto  for  the  convenient  use  thereof  in  working  said  vein,  lode  or 

ledge;  said  claim  embracing  in  all acres  in  superficial  area, 

situate,  lying  and  being  in  the Mining  District,  County  of 

,  State  of  

Deponent  further  says  that  the  facts  relative  to  his  claim,  right  and 
title  of  possession  to  said  vein,  lode  or  ledge  and  mining  ground,  claim 
and  premises  are  substantially  as  follows :  That  on  and  before  the  day 

of  the  location  thereof,  hereinafter  mentioned,  the  said 

vein,  lode  or  ledge  and  mining  premises  were  mineral  lands  of  the  public 
domain  and  entirely  vacant  and  unoccupied  and  were  not  owned,  lield 
or  claimed  by  any  person  or  party  as  mining  ground,  or  otherwise,  and 
that  while  the  same  were  so  vacant,  unoccupied  and  unclaimed,  to  wit : 

On  the day  of ,  19 , and , 

each  of  them  being  citizens  of  the  United  States,  entered  upon  and 

exjjlored  the  premises,  discovered  and  located  the  said vein, 

lode  or  lo  l<re  and  occupied  the  same  as  a  mining  claim. 

That  tl  H  said  premises  so  located  and  appropriated  consist  of 

feet  in  a direction  on  and  along  the  said  vein,  lode  or  ledge 

from  the  location  stake  and feet  in  width,  as  will  more  fully 

appear  by  reference  to  the  notice  of  location,  a  duly  certified  copy 
whereof  is  hereunto  annexed,  marked  Exhibit  ''A,"  and  made  a  part 
hereof.  That  the  said  locators  upon  the  making  of  said  location  entered 
into  and  took  possession  of  said  vein,  lode  or  ledge,  mining  ground, 
claim  and  premises,  erected  thereon  such  stakes  and  monuments  as 
were  necessary  to  point  and  designate  the  boundaries  and  extent  there- 
of, did  such  work  thereon  and  performed  all  such  acts  as  Avere  required 

by  the  mining  laws  of  Congress,  and  of  the  State  of and  by 

the  laws,  customs,  rules  and  regulations  of  the  miners  of  the  said 

Mining  District,  in  which  said  claim  is  situated  and  filed  their  said 
notice  of  location  in  the  office  of  the  County  Recorder  of  said  ^ounty 

of ,  by  whom  the  same  was  recorded  on  the day  of 

,  at  page of  Book of of  the  Records 

of  said  county. 

That  said  locators  remained  in  the  possession,  occupation  and 
enjoyment  of  the  said  vein,  lode  or  ledge,  mining  claim,  ground  and 
premi-ses  and  continued  from  the  date  of  said  location  to  work  upon, 

prospect  and  develop  the  same  until  the day  of ,  19 — ,  on 

which  date  the  said  locators,  owners,  and  possessors  of  said  vein,  lode 
or  ledge,  and  said  mining  ground,  claim  and  premises,  by  their  deed 

in  WTiting,  good  and  sufficient  in  the  law,  conveyed  all  of  said 

vein,  lode  or  ledge,  mining  ground,  claim  and  premises,  so  as  afore- 
said located  by  them,  to ,  who  thereupon  entered  into, 

took  possession  and  control,  and  has  since  possessed,  controlled,  enjoyed 

and  occupied  all  of  said vein,  lode  or  ledge,  mining  ground, 

claim  and  premises.    That  the  said  locators  and  said ,  their 

said  grantee  and  the  adverse  claimant  herein  did  comply  with  every 

rule,  regulation  and  custom  in  force  in  the  said Mining 

District,  and  with  the  provisions  of  the  mining  laws  of  the  State  of 
,  and  of  the  Acts  of  Congress  in  that  behalf  enacted. 

That  there  is  a vein,  lode  or  ledge  with wall  within 

said  mining  ground,  claim  and  premises  of  an  average  width  of , 
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running  in  a and direction,  containing vein 

matter  carrying ;  and  there  is  blocked  out,  or  in  sight 

tons  of  ore  therein. 

That  there  has  been  a  large  amount  of  money  expended  on  said 

vein,  lode  or  ledge  and  said  mining  ground  claim  and  premises 

by  said ,  the  adverse  claimant  herein,  and  his  grantor 

and  predecessors  in  interest  aforesaid,  to  wit: dollars,  in 

,  and  there  has  been  extracted  from  said  vein,  lode  or  ledge 

and  said  mining  ground,  claim,  and  premises,  more  than tons 

of  ore  of  the  value  of dollars.    That  by  reason  of  the  facts 

aforesaid  deponent  has  become  and  now  is  the  rightful  owner  (except 
as  against  the  param^ount  title  of  the  United  States),  and  the  lawful 
possessor  of  the  said  vein,  lode  or  led.oe  and  the  said  mining  ground, 
claim  and  premises. 

That  the  abstract  of  title,  herewith  presented  and  made  a  part 
hereof,  shows  the  deed,  conveyance  and  transfer,  whereby  deponent 
became,  and  is  vested  with  all  the  right,  title  and  interest  of  the  said 
locators  in  and  to  the  said  vein,  lode  or  ledge,  and  said  mining  ground 
and  premises,  so  located  as  aforesaid. 

Deponent  further  says  that  the  pretended  mining  claim,  of  said 

applicant  for  patent  known  as  the mining  claim,  overlaps, 

embraces  and  includes  a  part  and  portion  of  deponent's  said  vein,  lode 
or  ledge,  mining  ground,  claim  and  premises. 

That  the  relative  position  of  said  several  mining  claims  and  the 
boundaries  and  extent  of  said  overlap,  at  the  surface,  are  more  par- 
ticularly set  forth,  m.entioned  and  specifically  described  by  courses  and 
distances  in  the  plat  hereto  attached,  marked  Exhibit  ''B,"  and  made 
a  part  hereof. 

Wherefore,  deponent  does  dispute  and  contest  the  right  of  said 
applicant  for  a  patent  from  the  government  of  the  United  States  for 
said  pretended mining  claim,  and  respectfully  asks  that  all  fur- 
ther proceedings  in  the  matter  of  said  application  be  stayed  in  said 
land  office  until  the  controversy  shall  have  been  settled  by  a  court  of 
competent  jurisdiction. 

Subscribed  and  sworn  to  before  me,  this day  of ,  19__. 


Notarj^  Public. 

In  and  for  the  County  of ,  State  of. 

My  commission  expires 

FORM  No.  5  6 
AFFIDAVIT  OF  CITIZENSHIP  * 

State  of ) 


Countv  of ( 


ss. 


being  first  duly  sworn  according  to 

law,  deposes  and  says;  that  he  is  the  applicant  for  patent  for  the 
mining  claim  Serial  No situate 


*  In  case  an  applicant  has  declared  his  Intention  to  become  a  citizen  or  has  been 
naturalized,  his  affidavit  must  show  the  date,  place,  and  the  court  before  which  he 
declared  his  intention,  or  from  which  his  certificate  of  citizenship  issued,  and  present 
residence.     Min.  Regs.,  par.  68.     See,  also,  §  1077,  n.  26. 
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in Mining  District,  County  of 

and  State  of That 

he  is  a  native  born  citizen  of  the  United  States  of  America.     That  he 

was  born  at in  the  County  of 

State  of ,  and  that  he  now  is  and  for  more 

than years  last  past  has  been  a  resident  of , 

in  the  County  of ,  State  of 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  57 
AFFIDAVIT  OF  CHARGES  AND  FEES 

(Caption  as  in  Form  No.  55.) 

State  of ) 

County  of if  ^^- 

. ,  being  first  duly  sworn  according  to 

law,  deposes  and  says,  that  he  is  the  attorney  in  fact  for  the 

Mining  Company,  the  applicant  for  patent  for  the mining 

claim,  designated  as  Serial  No. That  said  applicant  has  paid 

the  following  charges  and  fees  for  publication,  and  surveys  and  fees 
and  money  to  the  Register  of  the  Land  Office,  viz : 
To  the  Public  Survey  Office 


To  the  U.  S.  Mineral  Surveyor  for  making  the  survey 

To for  publication  of  notice 

To  the  Register  for  filing  application 

To  the  Register  for  the  land  embraced  in  the  claim 


$— 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  58 
AFFIDAVIT  THAT  NO  KNOWN  VEIN  EXISTS  WITHIN  PLACER  LOCATION 

(Caption  as  in  Form  No.  56.) 

State  of ) 

County  of j[  ^* 

and ,  of  the  said  County  and  State,  being  first 

duly  sworn,  each  for  himself,  and  not  one  for  the  other,  deposes  and 

says:  That  he  is  well  acquainted  with  the Mining  Claim, 

embracing acres,  situated  in  the Mining  Dis- 
trict, County  of and  State  of ,  owned  and 

worked  by ,  the  applicant  for  a  United  States  patent 

therefor. 
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That  for  many  years  he  has  resided  near,  and  often  been  upon  said 
mining  premises,  and  that  no  known  vein  or  veins  of  quartz  or  other 
rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper  exist 
on  said  placer  mine  and  claim,  or  on  any  part  thereof,  so  far  as  he 
knows,  and  he  verily  believes  that  none  exist  thereon. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  59 
FINAL  AFFIDAVIT  OF  POSTING 

(Caption  as  in  Form  No.  55.) 

State^of ) 

County  of } 

,  being  first  duly  sworn  according  to  law,  deposes  and 

says,  that  he  is  the  duly  authorized  attorney  in  fact  and  superintend- 
ent of  the Mining  Company,  the  claimant  of  the 

mining  claim  in Mining  District,  County  of 

and  State  of ,  the  official  plat  of  which  premises  designated 

by  the  Office  Cadastral  Engineer  as  Survey  No.   ,  together 

with  the  notice  of  its  intention  to  apply  for  a  patent  therefor,  was 

posted  thereon  on  the day  of ,  19 ,  as  fully 

set  forth  and  described  in  the  affidavit  of and , 

dated  the day  of ,  19 ,  which  affidavit  was 

filed  in  the  land  office  at in  the  State  of in  this 

case,  and  that  the  plat  and  notice  so  mentioned  and  described  remained 
conspicuously   and   continuously   upon   said   mining   claim   from   and 

including  the  said day  of ,  19 ,  until  and 

including  the day  of ,  19 ,  including  the  sixty 

days'  period  during  which  notice  of  said  application  for  patent  was 
published  in  the  newspaper. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  60 
AFFIDAVIT  OF  EXPENDITURE  ON  PLACER  CLAIM 

(Caption  as  in  Form  No.  55.) 

State  of )  gg 

County  of f 

We, and ,  being  severally  duly  sworn,  on 

oath  depose  and  say,  that  we  are  citizens  of  the  United  States  and  of 
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the  State  of ,  that  we  are  well  acquainted  with  the  situa- 

ioii  and  character  of  the mining  claim  owned  by 

Mining  Compan}^  located  in Mining  District,  County  of 

,  State  of ,  in  Section ,  Township 

,  Range , Meridian. 

That  the  same  is  a  placer  mining  claim  containing acres. 

That  we  have  no  financial  interest  in  said  mining  claim.  That  we  are 
conversant  with  the  working  of  said  mining  claim,  and  that  to  the  best 
of  our  knowledge  and  belief  the  amount  expended  on  said  mining  claim 
in  labor  and  improvements  by  the  said  claimant  and  its  grantors  is  not 
less  than  $500. 

That  the  said  labor  and  improvements  consist  of 

(Here  fully  describe  same.) 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  61 

PRELIMINARY  AFFIDAVIT  OF  POSTING 

(Caption  as  in  Form  No.  55  ) 

State  of }  ^^ 

County  of j  ^^• 

and ,  each  for  himself  and  not  one  for  the 

other,  being  first  duly  sworn  according  to  law,  deposes  and  says,  that 
he  is  a  citizen  of  the  United  States  over  the  age  of  twenty-one  years 

and  was  present  on  the day  of ,  19__,  when  a 

plat  representing  the mining  claim  and  premises  and  certi- 
fied to  as  correct  by  the  Office  Cadastral  Engineer  of  the  District 

and  State  of and  designated  by  him  as  Survey  No. , 

together  wuth  a  notice  of  intention  of Mining  Company  to 

apply  for  a  patent  from  the  government  of  the  United  States  for  the 
mining  claim  and  premises  so  platted,  was  posted  in  a  conspicuous 
place  upon  said  mining  claim,  to  wit : 

(Describe  place  of  posting) 

where  the  same  could  be  easily  seen  and  examined.  The  notice  so  con- 
spicuously posted  upon  said  mining  claim  being  in  words  and  figures 
as  follows,  to  wit : 

(Insert  Notice  of  Posting,  Form  No.  77) 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 , 

and  I  hereby  certify  that  I  consider  the  above  deponents  credible  and 
reliable  witne.sses  and  that  the  foregoing  affidavit  and  notice  were  read 
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by  each  of  them  before  tlieir  signatures  were  affixed  thereto  and  the 
oath  made  by  them. 

Notary  Public. 
In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  62 
AFFIDAVIT  OF  PUBLICATION 

(Caption  as  in  Form  No.  55.) 

State  of 


County  of \  ^^- 

being  first  duly  sworn,  according  to  law, 

deposes  and  says  that  he  is  the of  the ,  a 

newspaper,  published  at ,  in  the 

County  of ,  State  of ^.     That 

the  annexed  notice  of  the  intention  of Mining  Company 

to  apply  for  a  patent  from  the  government  of  the  United  States  for 

the mining  claim  designated  as  Serial  No. ,  was 

published  in  said  newspaper ,  commencing  on 

the day  of ,  19 ,  and  ending  on  the 

day  of ,  19 ,  as  follows,  to  wit: 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  63 
AGREEMENT  OF  PUBLISHER 

(Caption  as  in  Form  No.  55.) 

I, ,  owner  and  publisher  of  the ,  a 

newspaper  of  general  circulation,  published  at ,  in  the 

County  of and  State  of ,  hereby  agree  to  publish 

in  said  newspaper  the  notice  of  the  intention  of Mining  Com- 
pany to  apply  for  a  patent  from  the  government  of  the  United  States 

for  the mining  claim  designated  as  Serial  No and 

situated  in  the Mining  District,  County  of , 

State  of ,  as  required  by  the  mining  laws  of  the  United 

States,  and  to  hold  said  applicant  alone  responsible  for  my  charges  for 
making  such  publication;  and  no  claim  nor  charge  v/hatsoever  shall  be 
made  by  me  against  the  government  of  the  United  States,  or  any  of  its 
officers  or  agents  therefor. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this day 

of ,  19 
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FORM  No.  64 
APPLICATION  FOR  PATENT 

In  the  United  States  Land  Office  at ,  in  the 

State  of 

Application  of Mining  Company,  a  corporation,  for  a 

patent  for  its  claim  of linear  feet  of  the Lode,  bearing 

and ,  together  with  surface  ground  adjacent  and 

appurtenant  thereto,  embracing  an  area  of acres,  lying  and  being  in 

the Mining  District,  County  of ,  State  of , 

and  officially  designated  by  the  Office  Cadastral  Engineer  as  Survey 

No. ,  in  Township  No ,  Range  No , Meridian, 

as  shown  by  the  official  plat  thereof  filed  herewith  and  the  official  field 
notes  of  survey  hereto  attached. 

State  of 1  gg 

County  of ) 

To  the  Register  of  the  United  States  Land  Office  for  the  District 
of  Lands  subject  to  sale  at ,  in  the  State  of 

being  first  duly  sworn  according  to  law,  on  his  oath, 

deposes  and  says  that  he  is  a  citizen  of  the  United  States,  over  the  age 

of  twenty-one  years,  residing  at in  the  County  of , 

State  of ,  and  that  he  is  the  agent  and  superintendent  of 

Mining  Company,  and  is  duly  authorized  and  empowered  to 

verify  and  file  this  application,  as  well  as  appear  by  a  resolution  of  the 
board  of  directors  of  said  company,  a  copy  whereof  is  hereto  attached, 
marked  Exhibit  '*A,"  and  made  a  part  hereof. 

That  the  said Mining  Company  is  a  corporation  duly 

organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 

of ,  having  its  principal  place  of  business  at in  the 

State  of ,  as  will  appear  by  a  certified  copy  of  its  articles  of 

incorporation,  hereto  attached,  marked  Exhibit  '*B,"  and  made  a  part 
hereof. 

Deponent  further  says  that  the  said Mining  Company,  in 

virtue  of  a  compliance  on  the  part  of  itself  and  its  grantors  with  the 
laws  of  the  United  States  relating  to  taking  up,  locating  and  holding 
mining  claims  or  mineral  lands  in  the  public  domain  and  with  the 

mining  laws  of  the  State  of ,  and  with  the  local  laws,  customs 

and  usages  of  the Mining  District,  has  become  and  now  is 

the  owner  of  and  in  actual  possession  of  and  entitled  to  so  own  and 

possess linear  feet  on  the lode,  being  a  mineral  vein 

or  lode  or  ledge  of  quartz  and  other  rock  in  place,  bearing 

and   ,  together  with  certain  surface  ground  appurtenant 

thereto,  for  the  convenient  use  thereof  in  working  said  lode,  vein  or 
ledge;  said  claim  embracing  in  all acres  in  superficial  area;  sit- 
uate, lying  and  being  in  the Mining  District,  County  of , 

State  of ,  the  boundaries  and  extent  of  which  said  vein,  lode 

or  ledge  and  claim,  at  the  surface,  are  more  particularly  set  forth,  men- 
tioned and  specifically  described,  by  course  and  distance,  in  the  official 
field  notes  of  survey  thereof,  hereto  attached,  marked  Exhibit  **C"  and 
made  a  part  hereof ;  and  also  in  the  official  plat  of  said  mining  claim 
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designated  as  Survey  No. ,  Township  No. ,  Range 

No. , Meridian,  and  which  said  plat  is  now  posted 

conspicuously  upon  said  mining  claim  and  premises;  to  which  said 

plat  and  field  notes  of  said  Survey  No. ,  reference  is  hereby 

particularly  made  as  fully  describing  and  setting  forth  by  actual  sur- 
vey the  boundary  lines  at  the  surface  of  the  vein,  lode,  ledge,  and 
mining  ground  so  owned  by,  in  the  possession  of,  and  for  whicli 
the  said Mining  Company  hereby  makes  application  for  a  pat- 
ent ;  this  deponent  making  the  said  plat  and  field  notes  of  survey  of  said 

Survey  No ,  a  part  of  this  statement  as  describing  the  mining 

premises  hereby  sought  to  be  patented  and  wherein  the  same  are 
described  as  follows,  to  wit : 

(Description) 

(There  is  expressly  excluded  from  this  application  for  patent  the 

following  portion  of  said  Survey  No ,  to  wit: ,  as 

shown  on  said  official  plat. ) 

Deponent  further  says  that  the  facts  relative  to  the Min- 
ing Company's  claim,  title  and  right  of  possession  to  said  vein,  lode, 
ledge  and  mining  premises  are  substantially  a^  follows : 

That  on  and  before  the  day  of  the  location  thereof,  hereinafter  men- 
tioned, the  premises  hereinbefore  described  were  mineral  lands  of  the 
public  domain  and  entirely  vacant  and  unoccupied,  and  were  not 
owned,  held,  or  claimed,  by  any  person,  or  party  as  mining  ground,  or 
otherwise;  and  that  while  the  same  were  so  vacant  and  unoccupied 

and  unclaimed,  to  wit:  on  the day  of ,  19 , , 

each  and  all  of  them  being  citizens  of  the  United  States,  entered  upon 

and  explored  the  premises,  discovered  and  located  the  said 

vein,  lode  or  ledge  and  occupied  the  same  as  a  mining  claim. 

That  the  said  premises  so  located  and  appropriated  consist  of 

feet  in  a direction  on  and  along  the  said  vein,  lode  or  ledge 

from  the  location  stake  and feet  in  width,  together  with  all  the 

dips,  spurs,  angles,  depths,  widths,  offshoots,  sinuosities  and  variations, 
as  will  more  fully  appear  by  reference  to  the  notice  of  location,  a  duly 
certified  copy  whereof  is  hereunto  attached,  marked  Exhibit  ''D"  and 
made  a  part  hereof. 

That  the  said  locators,  said and  his  said  associates,  upon  the 

making  of  said  location  entered  into  and  took  possession  of  said 

vein,  lode  or  ledge  and  said  mining  ground,  claim  and  premises, 
erected  thereon  such  stakes  and  monuments  as  were  necessary  to  point 
and  designate  the  boundaries  and  extent  thereof,  did  such  work  thereon 
and  performed  all  such  acts  as  were  required  by  the  mining  laws  of 

Congress,  of  the  State  of ,  and  by  the  laws,  customs,  rules 

and  regulations  of  the  miners  of  the  district  in  which  said  claim  is 
situated,  and  filed  their  said  notice  of  location  in  the  office  of  the 

County  Recorder  of  the  said  County  of ,  by  whom  the  same 

was  recorded  on  the day  of ,  19__,  in  Book at 

page of of  the  Records  of  said  county. 

That  said  locators  remained  in  the  possession,  occupation  and  enjoy- 
ment of  the  said vein,  lode  or  ledge  and  said  mining  claim, 

ground  and  premises  and  continued,  from  the  date  of  said  location, 
to  work  upon,  prospect  and  develop  the  same  until  the day  of 
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,  19__,  on  which  date  the  owners  and  possessors  of  said 

vein,  lode  or  ledge,  mining  ground,  claim  and  premises  by 

their  deed  in  writing,  good  and  sufficient  in  the  law,  conveyed  all  of 
said  vein,  lode  or  ledge  and  mining  ground,  claim  and  premises  so  as 

aforesaid  located  by  said ,  and  his  said  associates,  to 

,  and  thereupon  said entered  into,  took  possession 

and  control,  and  commenced  to  work  upon  and  develop  the  same,  and 

so  continued  in  such  possession  and  work  until  the day  of 

,  19-_,  on  which  dale  the  said by  his  deed  in 

writing,  good  and  sufficient  in  the  law,  conveyed  all  of  said 

vein,  lode  or  ledge  and  said  mining  ground,  claim  and  premises,  to 

Mining    Company,   the   applicant   for   patent   herein,    and 

thereupon  the  said  corporation  entered  into,  took  possession  and  con- 
trol, and  has  since  possessed,  controlled,  enjoyed,  and  occupied  and 

is  now  in  the  actual  and  peaceable  possession  of  all  of  said 

vein,  lode  or  ledge  and  said  mining  claim,  ground  and  premises. 

That  the  said  locators,  said and  his  said  associates  and 

their  said  grantee  and  said  corporation,  did  comply  with  every  custom, 

rule,   regulation   and   requirement   in   force   in   the Mining 

District,  and  with  the  provisions  of  the  mining  laws  of  the  State  of 
,  and  of  the  acts  of  Congress  in  that  behalf  enacted. 

That  there  is  a  true  fissure  vein,  lode  or  ledge  with  ivell  defined  walls 

carrying  gouge,  within  said  claim,  having  an  average  width  of 

feet,  running  in  a and direction  and  containing  quartzose 

vein  matter  carrying  iron  and  copper  pyrites,  and  there  is  blocked  out 

or  in  sight tons  of  ore  therein  of  an  average  value  of 

dollars  per  ton. 

That  the  precise  place  where  said  vein,  lode  or  ledge  was  discovered 
or  disclosed  within  said  location  is  at  a  point 

That  there  has  been  a  large  amount  of  money  expended  on  said 

vein,  lode  or  ledge  mining  ground,  claim  and  premises  by 

said  corporation,  the  applicant  for  patent  herein  and  by  its  grantors, 

to  wit: dollars  in  {running  a  tunnel feet)  long, 

with  drifts,   cross  cuts  and  stopes  therefrom;)    and  there  has  been 

extracted  from  said  vein,  lode  or  ledge  more  than,  to  wit: 

tons  of  ore  Of  the  value  of  about dollars  per  ton. 

That  ny  reason  of  the  facts  aforesaid  the  said Mining 

Company,  the  applicant  for  patent  herein,  has  become  and  is  the 
rightful  owner  (except  as  against  the  paramount  title  of  the  United 

States),  and  the  lawful  possessor  of  aforesaid vein,  lode,  or 

ledge  and  the  said  mining  ground,  claim  and  premises. 

That  the  abstract  of  title  herein,  duly  certified  by ,  shows 

the    various    deeds,    conveyances    and    transfers    whereby    the    said 

Mining  Company,  the  applicant  for  patent  herein,  became 

and  is  vested  with  all  the  rights,  title  and  interest  of  the  said  locators, 

said and  his  said  associates  and  their  said  grantee  in  and  to 

said vein,  lode  or  ledge  and  said  mining  ground,  claim  and 

premises,  so  located  as  aforesaid. 

In  consideration  of  which  facts,  and  in  conformity  with  the  provi- 
sions of  Chapter  VI  of  Title  XXXII,  of  the  Revised  Statutes  of  the 
United  States,  application  is  hereby  made  for  and  in  behalf  of  said 
Mining  Company,  for  a  patent  from  the  government  of  the 
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United  States  for  the  said vein,  lode  or  ledge,  deposit,  min- 
ing ground,  claim  and  premises  so  officially  surveyed  and  platted. 


Company  by  its  Superintendent  and  Agent. 


Subscribed  and  sworn  to  before  me  this day  of , 

19 ,  and  I  hereby  certify  that  I  consider  the  above  deponent  a  credible 

and  reliable  person,  and  that  the  foregoing  affidavit,  to  which  was 

attached  the  field  notes  of  survey  of  the mining  claim,  was 

read  and  examined  bv  him  before  his  si^rnature  was  affixed  thereto. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

Note. — Showings  by  Applicants  for  Placer  Patents.  Paragraph  60  of  the 
Mining  Regulations,  49  L.  D.  15,  provides  .that  in  placer  applications,  in  addition  to  the 
recitals  necessary  in  and  to  both  vein  or  lode  or  placer  applications,  the  applicant  must 
furnish  certain  data,  and  that  since  no  report  of  a  mineral  surveyor  is  required  'where 
the  claim  is  described  by  legal  subdivision.s,  the  claimant  should  describe  in  detail  the 
shafts,  cuts,  tunnels,  or  other  workings  claimed  as  improvements,  giving  their  dimen- 
sions, value,  and  the  course  and  distance  thereof  to  the  nearest  corner  of  the  public 
surveys.  The  precise  point  of  discovery  upon  the  placer  claim  should  be  given  along 
with  the  points  on  the  claim  where  cuts  or  other  work  has  been  done  by  the  placer 
claimant  as  patent  expenditure.     51  L.  D.  265. 

FORM  No.  65 

DEPARTMENT  OF  THE  INTERIOR 
MINERAL   ENTRY 

U.  S.  Land  Office, ,  No 

Application  to  Purchase 

Receipt  No 

The  undersijrned,  claimant under  the  provisions  of  the  Revised 

Statutes  of  the  United  States,  Chapter  Six,  Title  Thirty-two,  anrl  leir- 

islation  supplemental  thereto,  hereby  appl to  purchase  that 

Mining  Claim  known  as  the 

Section , 

Township ,  Range , Meridian, 

designated  as  Survey No ,  said  Survey — No 

extending feet 

in  length  along  said vein 

or  lode,  but  expressly  excepting  and  excluding  from  this  application  all 

that  portion  of  the  ground  embraced  in  mining  claim designated  as 

Survey No 

and  also  all  that  portion  of  any  vein  or  lode  the  top  or  apex  of  Avhich 

lies  inside  of  said  excluded  ground;  said  lode  claim  embracing 

acres  and  said  Mill-Site  claim acres,  in  the 

Mining  District,  in  the 

County  of and of 

as  shown  by  the  survey  thereof,  and  hereby  agree to  pay  therefor 

Dollars, 

being  the  legal  price  thereof. 

Dated ,  19_-. 


UNITED  STATES  LAND  OFFICE  AT , 

,  19. 
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I  HEREBY  CERTIFY  that  the  aforesaid  Mining  Claim  or  Survey 

No as  applied  for  above,  is  subject  to  entry  by  the  above- 
named  applicant — ;  the  area  of  said  Lode  claim  being 

acres  and  of  said  Mill-Site  claim acres,  and  the  legal  price 

thereof dollars. 


Register. 

FORM  No.  66 
APPLICATION  FOR  REPAYMENT 

(Precedent  in  Repayment,  39  L.  D.  146) 

To  the  Commissioner  of  the  General  Land  Office. 

Sir :  I  hereby  make  application  for  the  return  of  the  purchase  money 

and  commissions  paid  with  my under  the law, 

for  the of section ,  township , 

range ,  as  per  register's  receipt  No ,  issued  at 

,  bearing  date  the day  of ,  19__,  and 

which  is  surrendered  herewith,  and  on  oath  declare  that  I  am  the 
identical  (or  legal  representative  of  the)  person  who  made  such  pay- 
ment, and  that  there  was  no  fraud  or  attempted  fraud  in  connection 
with  the  effort  to  obtain  title  to  the  above  described  tract  of  land.* 


(Applicant  sign  here) 

(Post-office  address) 

State  of )  ^^ 

County  of J 

Subscribed  and  sworn  to  before  me  this day  of. 

19__. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 


FORM  No.  67 
LETTER  OF  ATTORNEY 

Know  all  men  by  these  Presents : 

That  I, ,  of ,  have  made,  constituted  and 

appointed,  and  by  these  presents  do  make,   constitute  and  appoint 

,  of  Washington,  D.  C,  my  true  and  lawful  attorney,  for  me, 

and  in  my  name,  place  and  stead,  to  do  all  things  necessaary  in  con- 
nection with  my  application  for  repayment  of  the  purchase  price  and 

fees  paid  by  me  on  Mineral  entry  No , for  the 

and mining  claims  in  Township Range 

M., ,  which  was  filed ,  19—,  and  to 

receive  any  warrant  or  draft  is.sued  in  making  the  repayment  aforesaid. 

*  If  the  receipt  has  been  lost  or  destroyed,  so  state. 


I 
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And  for  the  purposes  aforesaid,  I  do  hereby  grant  unto  my  said  attor- 
ney full  power  and  authority  to  do  and  perform  all  and  every  act  what- 
soever requisite  and  necessary  to  be  done  in  and  about  the  premises, 
as  fully  to  all  intents  and  purposes  as  I  might  or  could  do  if  personally 
present,  with  full  power  of  substitution  and  revocation,  hereby  ratify- 
ing and  confirming  all  that  my  said  attorney  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof,  hereby  annulling  and  revoking  all 
former  powers  of  attorney  or  authorizations  whatever  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  the day 

of ,  in  the  year  One  Thousand  Nine  Hundred  and 

(2  witnesses.) 

FORM  No.  67a 
DEPARTMENT  OF  THE  INTERIOR— GENERAL  LAND  OFFICE 

APPLICATION  FOR  REPAYMENT  OF  EXCESS  OR  UNUSED  MINING  SURVEY 

DEPOSIT 

(Under  act  of  February  24,  1909,  35  Stat.,  645) 
The  District  Cadastral  Engineer, 


I  hereby  make  application  for  the  repayment  of 

dollars  and cents   ($ ) 

being  the  excess  or  unused  mining  survey  deposit  made  in  connection 
with  my  application  for  official  survey  of  the 

mining  claim,  mineral  survey  No. ,  as  per  certificate  No. 

issued  by  the , ,19—; 

in  the  amount  of$ ,  and  on  oath  declare  that  I  am  the  identical 

person  who  made  said  payment  (or legal  representative  or  duly 

authorized  agent,  as  evidenced  by  authorization  hereto  attached). 


(Signature) 
(Post-office  address) 


State  of 

County  of- 


■[  ss. 


Subscribed  and  sworn  to  before  me  this day  of. 

19__. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

OFFICE  OF  DISTRICT  CADASTRAL  ENGINEER 


I  certify  that  the  foregoing  claim  is  correct  as  appears  from  the 
records  of  this  office. 


Office  Cadastral  Engineer. 
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FORM  No.  68 

APPLICATION  TO  DISTRICT  CADASTRAL  ENGINEER  FOR  SURVEY  OF  MINING 
CLAIM— PUBLIC  SURVEY  OFFICE 


,  19._ 

District  Cadastial  En«riiieer: 


Sir 


,  claimant ,  hereby  make application  for  an 

official  survey  under  the  provisions  of  Chapter  six,  Title  thirty -two,  of 
the  Revised  Statutes  of  the  United  States,  and  regulations  and  instruc- 
tions thereunder,  of  the  mining  claim  known  as  the , 

situate  in Mining  District ,  County 

in  Section ,  Township  No ,  Range  No 

Said  claim  is  based  upon  a  valid  location  made  on ,  19 , 

and  duly  recorded  on ,  19__,  and  is  fully  described  in  the 

duly  certified  copy  of  the  record  of  the  location  certificate,  filed  here- 
with.    Said  certificate  contains  the  name of  the  locator ,  the  date 

of  location,  and  such  a  definite  description  of  the  claim  by  reference 
to  natural  objects  or  permanent  monuments  as  will  identify  the  claim, 
and  said  location  has  been  distinctly  marked  by  monuments  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced. 

request  that  you  will  send an  estimate  of  the  amount 

required  to  defray  the  expenses  of  platting  and  other  work  in  your 

office,   required  under  the   regulations,   that may   make   proper 

deposit  therefor,  and  that  thereupon  you  will  cause  the  survey  to  be 

made  by ,  U.  S.  mineral  surveyor,  and  proper  action  to  be 

taken  thereon  by  your  office,  as  required  by  the  United  States  mining 
laws  and  regulations  tliereunder. 


Claimant 

(By  his  agent  or  attorney.) 

To  be  signed  in  writing  only. 

P.  0.  Address 


FORM  No.  69 
APPOINTMENT  OF  ATTORNEY  IN  FACT 

At  a  regularly  called  meeting  of  the  directors  of  the Min- 
ing Company,  held  at  its  office  in  the  city  of in  the  State  of 

this day  of ,  19__,  there  was  a  legal  quorum  of 

said  directors  present,  to  wit: 

Messrs. and 

Absent:     Messrs 

After  due  and  legal  proceedings  the  following  preamble  and  resolu- 
tion were  adopted  by  the  unanimous  vote  of  the  directors  present: 

Whereas,  it  is  the  intention  of  this  corporation  to  apply  for  a 
patent  from  the  government  of  the  United  States  for  its  certain  mining 
claim,  ledge,  lode  and  premises  situate,  lying  and  being  in  the 
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Mining  District,  County  of ,  State  of and  called 

the Mining  Claim. 

Now,  therefore,  be,  and  it  is  hereby 

Resolved,  That the  snperintendent  and  manaf>:ing  agent 

of  this  corporation  be  and  he  is  hereb}'  fully  authorized  and  empowered 
for  and  on  behalf  of  this  corporation,  and  in  its  name  to  do  all  acts 
whatsoever  necessary  or  proper  for  the  purpose  of  making  and  com- 
pleting said  application  for  and  procuring  the  patent  for  said  mining 
claim  and  to  make  and  file  any  and  v^U  affidavits  or  other  papers  of  any 
kind  necessary  or  required  for  the  procuring  of  said  patent  for  said 
mining  claim  and  premises. 

I  hereby  certify  the  foregoing?-  to  be  a  full,  true  and  correct  tran- 
script from  the  minute  book  of  the  Board  of  Directors  of 

Mining  Company  and  a  full,  true  and  correct  copy  of  the  preamble  and 
resolution  adopted  at  a  regularly  called  meeting  of  said  Directors  held 

at  the  office  of  said  corporation  in  the  city  of ,  County  of 

,  State  of 

Witness  my  hand  and  the  corporate  seal  of Mining  Com- 
pany, by  me  hereto  affixed  this day  of ,  19__. 


Secretary Mining  Company. 

FORM  No.  70 

REQUEST  FOR  TRANSMISSION  OF  NOTICES  AND  COMMUNICATIONS 
TO  ATTORNEY 

In  the  United  States  Land  Office  at , 

in  the  State  of In  the  matter  of  the  application 

of for  a  United  States  patent  for  the Mining 

Claim. 

To  the  Register  of  the  United  States  Land  Office  at 

in  the  State  of Sir:  You  are  hereby  authorized  and 

directed  to  transmit  all  notices  and  other  communications  which  may 
be  necessary  or  required  in  the  matter  of  the  above  entitled  application 

for  patent  to ,  the  attorney  for  said  applicant  for  patent, 

whose  post  office  address  is ,  in  my  place  and  stead. 

Dated ,  19 


Superintendent  and  Managing 
Agent  for 


FORM  No.  71 
United  States  District  Court 

CERTIFICATE  THAT  NO  SUIT  IS  PENDING 

(Caption  as  in  Form  No.  55.) 

United  States  of  America  1 

District  of Us.  Serial  No 

Division.  J 

I, ,  Clerk  of  the  District  Court  of  the  United  States  for 

the District  of ,  do  hereby  certify  that  I  am  the 

Clerk  of  the  District  Court  of  the  United  States  for  the 
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District  of I  do  further  certify  that  from  an  examination 

of  the  records  of  the  United  States  District  Court,  in  and  for  the 

District  of Division,  I  find  that  no  suit,  action 

or  proceeding  of  any  character  whatsoever  was  or  has  been  commenced 

in  said  court  on  or  subsequent  to  the day  of , 

involving  the  right  of  possession  or  affecting  the  title  to  the 

Lode  Mining  Claim  or  the Lode  Mining  Claim,  or  either  of 

them,  or  any  part  thereof,  situate  in  the Mining  District, 

County  of ,  State  of ,  and  wherein is 

plaintiff  and Mining  Company  is  defendant. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

aflSxed  the  seal  of  said  District  Court,  this day 

of A.  D 


Clerk  of  the  District  Court  of  the  United  States  for  the 
District  of 

FORM  No.  72 
State  Court 

CERTIFICATE  THAT  NO  SUIT  IS  PENDING 

(Caption  as  in  Form  No.  55.) 

State  of )  ^^ 

County  of )  ^^• 

I, ,  do  hereby  certify  that  I  am  the  duly  elected,  qualified 

and  acting  clerk  of  the  County  of State  of ,  and 

ex  officio  clerk  of  the Court  of  the  State  of ,  in 

and  for  the  County  of 

And  I  do  hereby  further  certify  that  there  is  now  no  suit  or  action 
of  any  character  pending  in  said  court  involving  the  right  of  posses- 
sion to  the mining  claim,  or  any  part  thereof,  and  there 

has  been  no  litigation  before  said  court  affecting  the  title  to  said  mining 

claim,  or  any  part  thereof,  for years  last  past,  or  within  the 

period  prescribed  by  the  statute  of  limitations  affecting  real  property, 

to  wit: years,  other  than  what  has  been  finally  decided  in 

favor  of  said Mining  Company. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said Court  this day 

of ,  19__-. 


County  Clerk  and  ex  officio  Clerk  of  the Court 

of  the  State  of in  and  for  the  County  of 

FORM  No.   73 

CLERK'S  CERTIFICATE  OF  FINAL  JUDGMENT  » 

(Caption  as  in  Form  No.  55.) 

State  of ) 

County  of ) 

I, ,  do  hereby  certify  that  I  am  the  duly  elected,  qualified 

and  acting  clerk  of  the Court  of  the  State  of in 

5"See  Mining  Regulation*,  paragraph  86. 
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and  for  the  County  of ,  and  I  do  further  hereby  certify  that 

in  a  certain  action  pending  in  said  court  and  numbered in  the 

files  and  records  thereof,  wherein was  plaintiff  and 

was  defendant,  judgment  was  rendered  in  said  court  on  the 

day  of ,  19 ,  in  favor  of  said and  against  said 

That  said  action  was  an  adverse  suit  brought  in  support 

of  an  adverse  claim  filed  in  the  United  States  Land  Office  at 

in  the  State  of ,  by  said  plaintiff  to  determine  the  right  of 

possession  of  that  certain  mining  claim  situate  in  the Mining 

District,  County  of State  of ,  known  as  the 

mining  claim. 

That  an  appeal  was  taken  from  said  judgment  to  the  Supreme 

Court  of  the  State  of ,  by  said That  thereafter, 

and  on  the day  of ,  19 ,  said  appeal  was  dismissed 

in  and  by  said  Supreme  Court.  That  no  further  appeal  is  or  has  been 
filed  in  said  matter.  That  the  judgment  above  described  and  fully  set 
forth  in  the  certified  copy  of  the  judgment-roll  in  said  action  num- 
bered  is  a  final  judgment  as  the  time  for  appeal  from  said 

judgment  has,  under  the  law,  expired. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said Court  this day 

of 19__-. 


County  Clerk  and  ex  officio  Clerk  of  the Court 

of  the  State  of in  and  for  the  County  of 

FORM  No.   74 
NOTICE  OF  POSTING  OF  APPLICATION  FOR  PATENT 

Legal  Notice  of  the  Application  of Mining  Company  for 

a  United  States  Patent. 

State   of ) 

County   of f^' 

Mining  Company  hereby  gives  notice  that  under  and  in 

pursuance  of  Chapter  VI  of  Title  XXXII  of  the  Revised  Statutes  of 

the  United  States, Mining  Company,  a  corporation  organized 

and  existing  under  the  laws  of  the  State  of having  its  prin- 
cipal place  of  business  and  post-office  address  at in  the  State 

of and  engaged  in  the  business  of  mining  at 

Mining  District,  in  the  County  of State  of and 

which  is  authorized  to  locate  a  mining  claim  under  the  provisions  of 
said  Chapter  VI,  and  which  has  complied  with  its  terms,  does  claim 

linear  feet  of  the vein,  lode,  ledge  or  mineral 

deposit  bearing and with  surface  ground 

feet  in  width,  lying  and  being  situate  within  the Mining 

District,  County  of ,  State  of ,  and  has  made 

application  to  the  United  States  for  a  patent  for  said  mining  claim, 
vein,  lode,  ledge  and  mineral  deposit  and  intends  to  and  will  file  in  the 

United  States  Land  Office  at ,  in  the  State  of , 

that  being  the  proper  land  office,  its  said  application  for  patent,  under 
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oath,  showing  such  compliance,  together  with  the  plat  and  field  notes 
of  the  survey  of  the  claim,  made  by  or  under  the  direction  of  the  Dis- 
trict Cadastral  Engineer  for  the  State  and  District  of , 

showing  accurately  the  bouijdaries  of  the  said  claim,  which  are  dis- 
tinctly marked  by  monuments  on  the  ground  wherein  and  whereby  the 
boundaries  and  extent  of  said  claim,  on  the  surface,  are  described  as 
follows,  to  wit : 

(Description) 

The  names  of  the  adjoining  and  conflicting  claims,  as  shown  by  said 

plat  and  survey,  are  the officially  designated  as  Survey 

No. on  the  north,  and  by  the Mining  claim  (unsur- 

veyed)  on  the  east  and  said  claim  of  said Mining  Company 

is  designated  as  Survey  No. in  the  said  official  plat  posted  here- 
with. 

Any  and  all  persons  claiming  adversely  the  mining  ground,  vein, 
ledge,  premises,  or  any  part  of  the  same  so  designated,  surveyed, 
platted  and  applied  for,  are  hereby  notified  that  unless  their  adverse 
claims  are  duly  filed  according  to  law  and  the  regulations  thereunder, 
within  the  sixty  days'  period  of  the  publication  of  the  notice  of  said 
application  with  the  register   of  the  United   States  Land   Office   at 

,  in  the  State  of ,  they  will  be  barred  in  virtue 

of  the  provisions  of  said  statute. 

Dated  and  posted  on  the  ground  this day  of ,  19 

Company. 

By 

Its  Superintendent  and  Attorney  in  Fact. 
Witnesses : 

Note. — Areas  intended  to  be  excluded  from  the  application  for  patent  must  be 
expressly  stated  iri  both  the  posted  and  published  notice  as  well  as  in  the  application 
for  patent.     Min.  Regs.,  pars.  38-39. 

FORM  No.  75 
PUBLISHED  NOTICE  OF  APPLICATION  FOR  PATENT  » 

U.  S.  Land  Office 


M.  E.  No 

19 

Notice  is  hereby  given  that Mining  Company  by 

attorney  in  fact,  for ,  has 

made  application  for  patent  for  the and ,  lode 

mining  claims,  Survey  No. (in  unsurveyed  T. R. , 

B.  and  M.)  in Mining  District, 

County, ,  described  as  follows : 

(Description) 

There  are  no  adjoining  nor  conflicting  claims. 

The  location  notice is  recorded  in  Book ,  page 

(mining  locations) , 


Register 


*  The  above  notice  is  in  accordance  with  government  requirements  and  contains 
all  the  essential  data  necessary  for  publication.     See  60  L.  D.  656. 
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FORM  No.  76 

NOTICE  OF  FILING  OF  ADVERSE  CLAIM 

Department  of  the  Interior 
United  States  Land  Office 


Sir: 

You  are  advised  that  on ,  there  was  filed  in  this  office, 

during  the  statutory  period  provided  therefor,  the  adverse  claim  of 

for claim,  against  the  issuing  of  patent 

to for mining  claim. 

Now,  therefore,  under  section  2326,  Revised  Statutes  of  the  United 
States,  and  paragraph  83  of  the  regulations  therunder,  approved 
March  29,  1909,  "the  party  who  filed  the  adverse  claim  will  be  required 
within  thirty  days  from  the  date  of  such  filing  to  commence  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  question  of  right 
of  possession,  and  to  prosecute  the  same  with  reasonable  diligence  to 
final  judgment,  and  that,  should  such  adverse  claimant  fail  to  do  so,  his 
adverse  claim  will  be  considered  waived,  and  the  application  for  patent 
be  allowed  to  proceed  upon  its  merits. ' ' 
Very  respectfully, 


Register. 

FORM  No.   77 


PROTEST  » 

(Precedent  in  Grand  Canyon  Co.  v.  Cameron,  36  L.  D.  66) 

In  the  United  States  Land  Office  at in  the  State  of 

In  the  matter  of  the  application  of for  a  United  States 

patent  for mining  claim  kno^vn  as  the and 

lodes  and  mill-sites  in  Section ,  Township ,  Range of 


Protest  of Company. 

To  the  Register  of  the  United  States  Land  Office  for  the  district  of 
land  subject  to  sale  at in  the  State  of 

State  of 

County  of 

,  being  duly  sworn,  according  to  law,  on  his  oath 

deposes  and  says:  That  he  is  the of  the Company, 

the  protestant  herein,  and  is  duly  authorized  and  empowered  to  verify 
and  file  this  protest  as  will  appear  by  a  resolution  of  the  board  of 
directors  of  said  companj^  a  copy  whereof  is  hereto  attached,  marked 
Exhibit  ''A"  and  made  a  part  hereof. 

That  the  said Company,  the  protestant  herein,  is,  and 

since  the day  of ,  19 ,  has  been  a  corporation 

•  Under  the  Rules  of  Practice,  51  L.  D.  547,  a  verified  protest,  in  duplicate,  must 
be  filed  with  the  local  register  and  be  corroborated  by  at  least  one  witness  having 
such  personal  knowledge  of  the  facts  in  relation  to  the  contested  entry,  as,  if  proven, 
would  render  it  subject  to  cancellation,  and  these  facts  must  be  set  forth  in  the  affidavit. 
If  the  contest  aflldavit  does  not  contain  the  date  and  number  of  the  entry  or  a  correct 
description  of  the  land  it  may  be  held  to  be  fatally  defective.  Fosdick  v.  Shackleford, 
47  L.  D.  558  ;  Roark  v.  Tarkington,  51  L.  D.  183. 
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maintaining  and  operating  a  railroad  for  the  carriage  of  freight  and 

passengers  from  the  town  of in  the  State  of 

to  a  point  on  the  rim  of  the in  said  state  near  what  is 

known  as  the Trail,  as  will  appear  by  a  certified  copy  of  its 

articles  of  incorporation  hereto  attached,  marked  Exhibit  "B,"  and 
made  a  part  hereof. 

That  on  the day  of ,  19 ,  the  said 

filed  his  application  to  the  government  of  the  United  States  for  a  patent 

for  the  mining  claim  known  as  the and  lodes  and  mill-sites 

in  Section ,  Township ,  Range of ; 

and  which  said  application  has  ever  since  been  and  still  is  pending  and 
undetermined. 

That  at  the  time  of  the  location  of  said  alleged  lodes  the  applicant 
for  patent  had  made  no  discovery  of  any  valuable  deposit  of  mineral 
within  the  limits  of  either,  or  any  of  said  locations  and  has  not  since 
made  any  such  discovery ;  and  that  the  lands  so  located  by  him  do  not 
contain  valuable  deposits  of  any  kind,  so  far  as  known. 

That  the  plat  of  survey  and  the  notice  of  the  application  for  patent 
aforesaid  were  not  posted  in  a  conspicuous  place  upon  said  mining 
claim.  That  if  said  plat  and  notice  were  posted  at  all  they,  and  each 
of  them,  were  posted  where  they  could  not  be  seen. 

That  the  notice  of  application  for  patent  for  said  mining  claim  was 

published  in  a  weekly  newspaper  in called  the , 

a  newspaper  of  small  circulation  and  read  by  few  persons.  That  said 
notice,  as  published,  was  defective  in  this:  That  it  failed  to  give  the 
connecting  line  of  said  mining  claim  with  a  corner  of  the  public  surveys 
or  a  United  States  mineral  monument.  That  it  failed  to  give  the 
names  of  the  adjoining  and  conflicting  claims,  or  the  number  of  the 
survey  thereof. 

That  the  expenditures  in  labor  or  improvements  upon  the  said  lodes 
are  insufficient  in  amount  and  kind  for  patent  purposes. 

That  said ,  said  applicant  for  patent,  is  seeking  by 

means  of  fraud,  deceit  and  misrepresentation  to  acquire  a  patent  for 
the  land  embraced  in  said  mining  claim  in  that  such  lands  are  not 
valuable  for  minerals  and  the  said  alleged  mining  claims  were  not 
located  for  mining  purposes  but  for  the  purpose  of  controlling,  so  far 

as  possible,  the  use  of  a  portion  of  the Trail  leading  from 

the  terminus  of  the  line  of  railroad  of  this  protestant  down  to  the 

walls  of  the Canon  of  the 

River  to  said  river,  and  thereby  placing  himself  in  a  position  either  to 

prevent  the  public  from  using  said  portion  or  to  pay  to  said 

such  sums  of  money  as  he  shall  see  fit  to  exact  for  the  privilege  of  using 
said  trail. 

That  the  boundaries  of  the  said  locations  were  so  fixed  upon  the 
face  of  the  earth  as  to  include  that  portion  of  said  trail  known  as  the 

which,  because  of  the  topography  of  the  ground  traversed 

by  it,  is  located  upon  the  only  practicable  and  feasible  route  for  a  trail 

from  the  terminus  of  the  protestant 's  line  of  railroad  to  the 

River,  and  that  as  far  as  can  be  determined  from  an  inspection  of  the 
surface  of  the  ground  and  the  small  amount  of  excavation  thereon, 
the  course  of  the  said  alleged  mining  claims  was  determined  by  the 
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course  of  the  said  portion  of  said  trail  rather  than  by  the  course  of 
any  lode  or  mineral  bearing  vein. 

That  the  lands  embraced  in  the  so-called and 

mill-sites  are  not  now  and  never  have  been  used  or  occupied  for  either 

mining  or  milling  purposes,  and  that  said is  seeking  to 

acquire  patent  to  said  mill-sites  and  each  of  them  by  means  of  fraud, 
misrepresentation  and  deceit  and  as  part  of  a  scheme  devised  by  him 

for  acquiring  control  of  said Trail  and  the  waters  flowing 

in  what  is  known  as Creek. 

That  in  carrying  out  said  fraudulent  scheme  and  purpose  said 

made  pretended  locations  of  lodes  and  mill-sites  along  and 

across  said  trail  from  its  head  on  the  rim  near  the  terminus  of  the  line 

of  railroad  of  this  protestant,  to  the  foot  of  said  trail  at  the 

Eiver,  all  in  the Canon  of  the River,  so  located  as 

to  include  the  greatest  possible  portion  of  said  trail. 

That  the Canon  of  the River  is  one  of  the  great 

natural  wonders  of  the  world,  is  visited  by  large  numbers  of  people 
from  all  parts  of  the  world,  practically  all  of  whom  travel  over  the 
line  of  railroad  of  this  protestant,  and  the  most  of  whom  make  the 
trip  over  said  trail  down  to  said  river. 

That  said  trail  and  said  alleged  mining  claim  and  mill-sites  are 
within  the Forest  Reserve. 

That  this  protest  is  made  for  the  purpose  of  preventing  the  con- 
summation of  what  protestant  verily  believes  to  be  a  fraudulent  scheme 
to  obtain  patents  for  lands  within  a  forest  reserve  regardless  of  their 
value  for  mining  uses  and  to  secure  control  of  the  waters  flowing  in 

what  are  known  as Creeks;  and  alsa  for  the  purpose  of 

securing  to  the  public  and  particularly  to  all  persons  who  travel  upon 
the  protestant 's  line  of  railroad  with  the  intention  of  visiting  the 
Canon  of  the River  the  right  freely  and  unre- 
strictedly to  travel  upon  and  over  said  trail  down  into  said  canon. 

Wherefore,  protestant  respectfully  prays  that  a  hearing  be  ordered 
to  allow  it  to  prove  the  foregoing  allegations,  protect  its  legal  rights, 
and  also  to  show  cause  why  said  application  for  patent  should  be 
canceled. 


Post-ofBce  address 

Subscribed  and  sworn  to  before  me,  this day  of ,  19. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 


FORM  No.   78 
AFFIDAVIT  OF  LOSS  OF  REGISTER'S  FINAL  CERTIFICATE  * 

State  of )  gg 

County  of J 

,  being  first  duly  sworn  according  to  law,  deposes 

and  says :  that  he  is  the  identical  person  who,  on  the day 

*Tf  affiant  claims  as  a  transferee  of  the  entryman,  the  fact  should  briefly  be 
stated,  showing  the  loss  of  said  certificate,  either  by  his  transferee  or  by  the  afllant, 
and  alleging  afliant  to  be  the  present  owner  of  the  claim. 
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of ,  19 ,  made  Mineral  Entry  No in  the 

land  office,  for  the mining  claim.     That  affiant  has  lost 

the  Register's  final  certificate  of  entry  issued  to  him  at  the  date  of  said 
mineral  entry,  and  wholly  is  unable  to  find  the  same,  though  he  has 
made  diligent  search  therefor.     That  affiant  is  the  present  owner  of 

said mining  claim,  not  having  sold  the  same  since  the 

date  of  said  mineral  entry. 

Wherefore,  affiant  asks  that  the  United  States*  patent  issued  upon 
said  mineral  entry  be  delivered  to  him. 

Subscribed  and  sworn  to  before  me,  this day  of ,  19__. 


Notary  Public. 

In  and  for  the  County  of ,  State  of 

My  commission  expires 

FORM  No.  79 
PUBLICATION  NOTICE  OF  ORE  BUYER'S  APPLICATION  •  * 

In  compliance  with  Section  2253,  Public  Resources  Code  (Chap. 
93,  Stats.  1939),  the  undersigned,  whose  principal  place  of  business  is 

at ,  California,  hereby  gives  notice  that 

application  has  been  made  to  the  State  Mineralogist  for  a  license  to 
carry  on  within  the  State  of  California  for  the  year  ending  December 

31,  19 ,  the  business  of  milling,  sampling,  concentrating,  reducing, 

refining,  purchasing,  and  receiving  for  sale  ores,  concentrates,  and  amal- 
gams bearing  gold  or  silver,  gold  dust,  gold  and  silver  bullion,  nuggets 
and  specimens. 

Protest  may  be  made  by  any  person  to  the  issuing  of  such  license  at 
the  office  of  the  State  Mineralogist,  Ferry  Building,  San  Francisco. 

Dated 


(Applicant) 


•  This  notice  shall  be  published  at  the  cost  of  the  applicant  once  a  week  for  three 
successive  weeks  in  a  newspaper  published  in  the  county  or  counties  where  such  busi- 
ness is  to  be  carried  on.  (Section  2,  Chapter  70,  Stats.  1925  ;  amended  1927  ;  amended 
1929.) 

»»In  Ott  V.  Deer  Creek  Placer  Co.,  36  Fed.  (2d)  553,  it  is  said  that  under  the  Ore 
Buyer's  License  Acts  (Stats.  1925,  pp.  162,  164;  Stats.  1927,  p.  314),  it  would  seem 
that  the  book  or  record  to  be  kept  by  a  licensee  should  contain  the  weight,  or  amount, 
and  a  short  description  of  the  ore,  concentrates  or  whatever  was  delivered  to  him  in 
Its  origrinal  form,  and  not  the  value  of  the  gold  extracted  therefrom ;  and  it  would 
likewise  seem  that  the  report  to  the  statft  mineralogist  should  contain  the  same  infor- 
nuttion.     (Public  Res.  Code,  |  2267.) 
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Abandonment 

<S'ee,  also,  Mining  Terms  and  Phrases, 

Annual     Expenditure,     Forfeiture, 

Locations, 
abandoned  claim,  presumption  of  own- 
ership of  orebodies  in,  435,  n.  44 
presumption  that  owner  has,  must  be 

supported  by   very  strong  circum- 
stances, 435,  n.  42 
al)sence  from  claim  not,  434,  n.  32 
actual,  by  senior  locator,  435,  n.  43 
acquiescence  in  invalid  sale,  428,  n.  2 
adverse   claim,   failure   to   file   is,   434, 

n.  40 
advertising  out  of  cotenant,  433,  n.  30 ; 

1155,  n.  18  to  23 ;  1159,  n.  40 
Alaska,  resumption  of  annual  labor  in, 

429,  n.  10 
amended  location  not  an,  of  all  rights, 

434,  n.  36 
correcting   error    in    course   of   vein, 

434,  n.  36 
is  not  an,  434,  n.  36 
to  correct  error  in  boundaries  is  not 

an,  434,  n.  36 
animus    revertendi   is    the    simple    test 

of,  434,  n.  32  ;  439,  n.  49 
annual  expenditure,  default  in  making 

fatal   in   California  and  Montana, 

429,  n.  9 
failing  to  make,  land  does  not  revert 

to  public  domain,  1  subd.  I 
ineffective,  429,  n.  9 
locations   made   prior  to   1909,   429, 

n.  9 
must    be   proved   in    forfeiture,    429, 

n.  7 
appearance  of  claim  may  indicate,  430, 

n.  15 ;  435,  n.  41 
assumption   of,    when   warranted,   430, 

n.  15 
burden  of  proof,  428,  n.  4 
shifting  of,  428,  n.  4 
upon  plaintiff,  438,  n.  49 
by  written  instrument,  430,  n.  18 
Califomian  rule  of  relocation,  429,  n.  9 
circumstances  must  be  very  strong  to 

presume,  435,  n.  42 
claim    may    be,    before    expiration    of 

assessment  year,  1  subd.  I,  n.  1 
common  law  principles  of,  429,  n.  7 
conclusively   presumed   by  laches,  428, 

n.  3a 
contribution  failure  to  make,  433,  n.  30 
conveyance  after,   inoperative,   431,   n. 

19 


before  or  after  discovery  is  not,  431, 

n.  19,  21 
by  only  one  spouse,  432,  n.  26 
co-owner  can  not  affect  the  rights  of 
the    other    cotenants    by    an,    434, 
n.  28 
attempt  to  exclude  his  co-owner  by  a 

relocation  is  not  an,  434,  n.  37 
defaulting  cotenants  failure  to  make 

contribution,  effect  of,  434,  n.  30 
does    not    operate    as    reversion    to 

United  States,  433,  n.  28 

does    not    restore   to   public   domain, 

434,  n.  28 

court  determines  question  of,  438,  n.  49 

may  treat  part  of  claim  as,  434,  n.  36 

courts    inharmonious    as    to    pleading, 

428,  n.  5 
declaration    of    claimant    may    be    un- 
availing as  an,  428,  n.  1 
deeds  before  and  after  discovery,  431, 

n.  19,  21 
defined,  1  subd.  I ;  428,  n.  1 ;  429,  n.  6 ; 

430,  n.  15,  16 
determined  by  court  or  jury,  438,  n.  49 
from   facts   and^  circumstances,   428, 
n.  3 
difference    between,    and    forfeiture,    1 
subd.   I,   n.  4;   429,   n.  6,  7 ;  650, 
n.  1 
discoverv,   conveyance  before  or   after, 
43l',  n.  19,  21 
possession  without,  431,  n.  23 
possessory   title  vests   upon,   432,   n, 
25 
distinction   between   default   in    assess- 
ment work  and,  430,  n.  14  ;  1  subd.  I 
between,  and  forfeiture,  429,  n.  7 
doctrine  of,  1  subd.  I,  n.  1 
effect  of  actual,  429,  n.  6 
effective  instantly,  430,  n.  14 
entire   work  must  be   done   by   one  or 
more    of    the    co-owners    claiming, 
657,  n.  21 
estoppel    not    evidence    of,   428,    n.    2 ; 

434,  n.  34 
evidence  negative  of,  428,  n.  1 

what  is  not  of,  428,  n.  1  ;  434,  n.  34 
failure  of  joint  locator  to  contribute  to 
assessment  work  may  operate  as, 
433,  n.  30 
of  one  or  all  joint  locators  to  per- 
form assessment  work  is,  433,  n. 
29 
to  do  annual  labor  may  be,  430,  n.  13 


(821) 


822 


INDEX 


(References  are  to  sections) 


Abandonment — Continued 
failure — continued 

to  work  claim  for  any  definite  time 
if  unaccompanied  by  other  circum- 
stances is  not,  434,  n.  34 
to  work  upon  claim  not  evidence  of, 

428,  n.  1 ;  434 
forfeiture  before,  429,  n.  7 

claim  may  be,  before,  429,  n.  7 
default  in  making  annual  labor  must 

be  shown,  429,  n.  7 
difference   between,   and,   1   subd.    I ; 

429,  n.  6 
discussed,  429,  n.  7 

involves  no  question  of  intent,  429, 

n.  7 
means  loss  of  right,  429,  n.  7 
nature  of,  429,  n.  7 
pleading  and  proof  of,  429,  n.  7 
plea   of,   must  set  forth   facts,   429, 

n.  7 
separate  defense  from,  429,  n.  7 
historical   application   to   early   mining 

cases,  428,  n.  1 
husband  and  wife,  432,  n.  26 

conveyance  by  husband,  432,  n.  26 
husband  may  abandon  location,  432, 
n.  26 
implication   of  validity   of  location,   1, 

n.  1 
inchoate  rights,  loss  of,  432,  n.  24  to  26 
intent  to,  not  shown,  428,  n.  1;  434, 
n.  33 
shown,  434,  n.  34 
issues  of  fact  of,  determined  by  court 

and  tried  by  jury,  438,  n.  49 
joint  owner's,  does  not  transfer  his  in- 
terest to  other  co-ovmers,  434,  n. 
28 
does  not  work  destruction  of  claim, 

434,  n.  28 
relocation  void,  434,  n.  28 
judicial  sale,  invalid,  acquiescence  in, 

428,  n.  2 

junior  locator,  rights  of,  435,  n.  43 
jury  tries  issue  of  fact  of,  438,  n.  49 
laches  conclusively   presumed,  428,   n. 

3a 
land  becomes  open  to  next  comer  upon, 

429,  n.  7 ;  430,  n.  14 

land  department,  cancellation  of  part 

of  claim,  434,  n.  38 
lapse  of  time  not  evidence  of,  1  subd. 

I;  428.  n.  1 
Lavagnino  Case,  character  of,  436,  n. 
45.  48 
criticised,  436,  n.  46 
no  longer  regarded  as  authority,  436, 

n.  47 
question  for  decision  stated,  436,  n. 
46 
leasing  act,  resumption  of  labor,  429, 
n.  12 


leaving  claim  without  returning  is,  430, 

n.  14 
location,  amendment  of,  to  include  part 

excluded     in     patent    proceedings, 

434,  n.  39 
completion  by  others  is  not,  434,  n. 

35 
may  be,  before  forfeiture,  429,  n.  7 
may  be  made  immediately  upon,  430, 

n.  14 
posted  notice  of,  428,  n.  1 
resurvey    of,    in    patent   proceedings, 

434,  n.  39 

locating  partner  may,  434,  n,  28 
locator's    intentions,    how    determined, 

1  subd.  I 
loss  of  inchoate  rights,  432,  n.  24,  25, 

26 
may  be  to  whole  or  part  of  claim,  433, 

n.  27 
mining    claim,   leaving   without   regard 

as  to  whom  may  appropriate,  430, 

n.  15 
part   excluded    from   application    for 

patent,  434,  n.  38 
Montana  rule  of  relocation,  429,   n.  9 
negative  evidence  of,  428,  n.  1 
occupancy,  relaxation  of  work  is,  432, 

n.  24 
oil  and  gas  leases,  more  readily  found 

in,  439,  n.  50 
orebodies  within  claim   that  has  been, 

435,  n.  44 

owner's    declarations    to    contrary    not 

effective,  428,  n.  1 
partial  or  entire,  433,  n.  27  to  30 
patent,  exclusion  of  part  of  claim  in, 

not  an,  434,  n.  39 
patent    proceedings,    attempt    to    avoid 
land  office  ruling,  434,  n,  38 
cancellation  of  part  of  claim  by  land 

office,  434,  n.  38 
conduct  negativing  intention  to,  434, 

n.  38 
error  in  excluding  part  of  claim  not 

an,  434,  n.  39 
intentional  or  mistaken  exclusion  not 
necessarily  an,  434,  n.  38 
pleading,  Californian  rule,  428,  n.  5 
forfeiture,   allegations   in  complaint, 

429,  n.  7 
forfeiture  and,  428,  n.  6 
presence  and   absence   of  allegation 
of,  428,  n.  5 
possession  surrendered  by,  429,  n.  6 
without  discovery,  how  lost,  432,  n. 

25 
without  discovery,   how  maintained, 
431,  n.  28 
posting  new  notice  of  location  not  evi- 
dence of,  428,  n.  1 
preservation  of  rights,  429.  n.  9 


INDEX 


(References  are  to  sections) 


propuniptions,  428,  n.  3a  ;  435,  n.  41 
to  44 

as  to  orebodies  within  claim  that  has 
been,  435,  n.  44 

general   rule   that,   will   not   be  pre- 
sumed, 435,  n.  42 
proof,  burden  of,  may  shift,  428,  n.  4 

burden  of  intent  to,  rests  upon  him 
who  asserts  it,  428  and  n.  7 

explanatory  acts  may  establish  ab- 
sence of  intent  to  return,  434  and 
n.  23 

facts  or  circumstances,  434,  n.  2 

may  depend  upon  pleading,  434  and 
n.  5 

must  be  clear  and  convincing,  428, 
n.  4 

of  abandonment,  428,  n.  1 
proved  by  acts  and  conduct,  428,  n.  1 ; 
434,  n.  33 

by  acts,  statements  and  circum- 
stances of  particular  case,  1  subd.  I 

competent  evidence,  428,  n.  3 ;  434, 
n.  33 

with   or  without  allegation   oT,   428, 
n.  5 
public    domain,    co-owner's,    does    not 
operate  to  restore  to,  433,  n.  38 

failure  to  make  annual  labor  land 
does  not  revert  to  the,  1  subd.  I 

upon,  land  reverts  to,  430,  n.  14 
question    of,    can    never    arise    except 
where   there   has   been   possession. 
438,  n.  49 

does  not  present  question  of  validity 
or  invalidity  of  claim,  1,  subd.  I, 
n.  1 

of  fact  and  intent,  428,  n.  1 

of  fact  determined  by  court  and  tried 
by  jury,  438,  n.  49 
range  of  inquiry  is  very  wide,  428,  n.  2 
relocation,    effected    by    written    relin- 
quishment, 430,  n.  18 

annual  expenditure  ineffective,  429, 
n.  9 

before  adverse  relocation,  429,  n.  9 

by  another,  430,  n.  14 

by  cotenant  attempting  to  exclude 
cotenants  is  not  an,  434,  n,  37 

by  stepson  valid,  429,  n.  9 

discussed,  429,  n.  9 

none  within  three  years  in  Califor- 
nia and  Montana,  429,  n.  9 

of  invalid  location  not  abandonment 
nor  forfeiture,  434,  n.  31 

prevented    by    resumption    of    labor, 

429,  n.  9 

under  verbal  agreemev^.,  430,  n.  17 
void,  when,  434,  n.  28 
restores  to  public  domain,   1   subd.   I ; 

430,  n.  14 


resumption  of  labor,   none   in   Alaska, 
429,  n.  10 
before  adverse  relocation,  429,  n.  9 
of    labor    within    withdrawn    areas, 

429,  n.  11,  12 

return,  inducement  to,  does  not  affect, 

438,  n.  49 
rights  of  owner  are  not,  by  an  amended 
location,  434,  n.  36 
are  wholly  divested  by,  431,  n.  19 
rights  that  never  existed  can  not  be, 

1  subd.  I,  n.  1 
shafts,  fencing.  App.  A.  p.  665 
simple  test  of,  434,  n.  32 ;  438,  n.  49 
surrender  of  rights  of  exclu§ive  right  of 

possession  is,  429,  n.  6  to  12 
terminates  right  of  possession,  429,  n.  6 
test  of,  434,  n.  32 ;  438,  n.  49 
title,    conveyance   before    or  after    dis- 
covery, 431,  n.  19,  21 
by  failure  to  contribute,  434,  n.  30 
conveyance  by  only  one  spouse,  432, 

n.  26 
none  after,  431,  n.  19 
of  relocator,  430,  n.  16 
of  subsequent  purchaser,  430,  n,  16 
possessory,  vests  upon  discoverv,  432, 

n.  25 
vested,  not  necessarily  lost  by,  434, 
n.  35 
tools  or  implements  left   upon  ground 
may    negative,    and    establish    pos- 
session, 428,  n.  1 
transfer'  of  rights,  431,  n.  19  to  23 
tunnel    locators    must    use    reasonable 
diligence    in    working    tunnel,    437 
and   n.  48 
failure  to  work  on  tunnel  considered 
an,  437,  n.  48 
tunnel  site,  cessation  of  work  in,  437, 

n.  48 
verbal   permission   to   relocate  acts  as, 

430,  n.  17 

vested  title  not  ordinarily  lost  by,  434, 

n.  35 
voluntary  absence  for  nine  years  with- 
out acts  of  ownership  constitutes 

an,  434,  n.  34 
watchman's  presence  shows  possession, 

428,  n.  1 
what  constitutes,  428,  n.  1;  429,  n.  6, 

7,  8 ;  430  and  n.  12  to  18 
what  will  or  will  not  constitute,  428, 

n.  1 ;  430,  n.  15 ;  434,  n.  31  to  40 
when  complete,  429  and  n.  7 
who  may,  432,  n.  26 ;  433,  n.  29,  30 
withdrawn    areas,    no,    if    assessment 

work  not  performed,  429,  n.  11,  12 
working    claim,    circumstances    to    be 

considered  in  determining  question 

of,  428,  n.  1 ;  434,  n.  34 
failure  to,  may  not  operate  as,  434, 

n.  34 


824 


INDEX 


(References  are  to  sections) 


Abstract  of  Title 

approval  of,  1035 

Adverse  Claim 

Appendix  B,  Form  55 
compromise  of.  Appendix  B,  Form  6 
notice  of  filing  of,  Appendix  B,  Form 
76 

Adverse  Claims 

See  Adverse  Suits,  Federal  Statutes  of 

Limitation,  Patent  Proceedinjrs 
abandonment  after  filing,  444,  n.  8 
absence  of,  effect,  443,  n.  5,  6 ;  450,  n. 

05    , 
abstract    of    title,    failure    to    file    not 
necessarily  fatal,  457,  n.  74 
should  be  filed  with,  457,  n.  73 
action    not    subject    to    dismisvsal,    455 

and  n.  03,  04 
affidavit,  affiant  must  be  cognizant  of 
facts,  400,  n.  83 
agent   can   act   only   when   principal 

outside  of  district,  400,  n,  84 
before  attorney  voidable,  458,  n,  75 
before  clerk  of  court,  459,  n.  79 
before  notary  public,/401,  n.  89 
before  whom  may  be  taken,  458,  n. 

75;  459  and  n.  70  to  81 
bevond  limits  of  district,  459,  n.  70 

to  81 ;  400,  n.  84 ;  401,  n.  87 
by  authorized  agent,  458,  n.  75 
by    co-owner    for    himself   and    joint 

claimants,  400,  n.  80 
by  corporation,  401,  n.  87,  88,  89 
exceptions  to  general  rule  governing, 

459  and  n.  70  to  81 
general  rule,  458,  n.  75 
invalidity  of,  400,  n.  85 
irregularity  cured,  459,  n.  81 
limitations  of  notary,  401,  n.  89 
may  be  amended,  458,  n.  75 ;  459,  n. 

81 
may    prevent    issue    of    patent,    405, 

and  n.  109 
must    be    made   within    proper   land 

district,  458,  n.  75 
of  citizenship,  459,  n.  76 
of   executive   officer   of   corporation, 

401,  n.  87,  88 
of  person  making,  400,  n.  82 
of    posting    notice    made    outside    of 

district,  459,  n.  81 
of  publication  when  newspaper  pub- 
lished outside  of  district,  459,  n. 
80 
to  adverse  claim,  459,  n.  77 
outside  of  district,  459,  n.  80,  81 
over  telephone  insufficient,  467,  n.  67 
principal  outside  of  land  district,  460 
and  n.  84 
alien  as  adverse  claimant,  353,  n.  48 
amendment  of  notice,  458,  n.  76 


appeal  attaches  only  when  protestant 
has  substantial  interest  in  prop- 
erty, 467,  n.  113 

by  protestant,  402,  n.  93  to  90 ;  467, 
n.  113 

from  rejection  does  not  enlarge  time 
to  file,  454,  n.  58 

from  rejection  of,  454,  n.  57 

from  rejection  or  dismissal  of,  does 
not  stay  commencement  of  adverse 
suit,  454  and  n.  57 

time  for  must  expire  before  adverse 
rights  can  be  initiated,  470,  n.  122 
applicant    for    patent    not    required    to 
file,  against  subsequent  adverse  ap- 
plication, 444,  n.  14 ;  447,  n.  28 

failure  to  comply  with  law,  443,  n.  5 
assumption   because  of  failure   to   file, 

443,  n.  5 
attorney    in    fact    can    act    only    when 
principal   outside   of  district,  400, 
n.  82 

failure  to  file  authorization  as,  not 
fatal,  458,  n.  75 

may  make,  457,  n.  08 

must  furnish  proof  of  appointment, 
458,  n.  75 

or  agent  must  be  cognizant  of  facts, 
400,  n.  83 
cancellation  before  final  disposition  of 
adverse  proceedings,  408,  n.  118 

by  land  department,  408,  n.  114  to 
119 

courts  not  harmonious  as  to  effect  of, 
409  and  n.  120 

for  defects  in  proof,  408,  n.  115 

effect  upon  application  for  patent, 
409  and  n.  120 

exercise  of  power  by  land  depart- 
ment necessary,  408,  n.  115 

grounds  for,  408,  n.  110,  117,  118 

land  department's  right  of,  408,  n. 
114 

no  adverse  rights  can  be  initiated  un- 
til time  for  appeal  expires,  471,  n. 
122 

of  entry  based  upon  defective  notice, 
408,  n.  118 

prior  to  disposition  of  adverse  pro- 
ceedings, 408,  n.  119 

proper  notice  before,  408,  n.  119 

requires  new  entry,  408,  n.  118 

uncertainty  as  to  date  when  effective, 
470  and  n.  121,  122 

when  operative,  470,  n.  121,  122 
character  of,  440,  n.  1 ;  457,  n.  07  to  74 
character  of  land,  445  and  n.  16 

can  not  be  raised,  446,  n.  16;  447, 
n.  23 

land  department  has  exclusive  right 

to  detertnine,  445,  n.  16 ;  447,  n.  24 

claimant  loses  title  by  failure  to  file, 

441  and  n.  1;  443,  n.  6;  462,  n.  91 
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must   stand  or  fall  upon  rights  as- 
serted in,  442,  n.  3 
of  valid  mining  claim  need  not  file, 
against    townsite    application    for 
patent,  447,  n.  30 
protestant  may  be,  464,  n.  105 
rights  limited,  441,  n.  2 ;  442,  n.  4 
collateral  attack,  register's  final  certifi- 
cate of  entry  not  subject  to,  471, 
n.  123 
compromise  agreement   specifically   en- 
forced, 447,  n.  32 
compromise  and  settlement  of,  442,  n. 

4 ;  447,  n.  32 
confidential    relationships    remedy    for 

violation,  444,  n.  12,  13 
conflict  between   mineral   and   nonmin- 
eral  claimants,  445,  n.  17 
between  mill  site  and  mining  claim 

subject  to,  445,  n.  18 
between  town  lot  and  mining  claim 

subject  to,  445,  n.  19 
must  exist  during  period  of  publica- 
tion, 445,  n.  16 
conflicting  claims  decided  by  court,  441, 

n.  2 
contemplate    proceedings    to    determine 

right  of  possession,  446,  n.  16 
contents  of,  457,  n.  67  to  72 

mining  law  silent  as  to,  457,  n.  69 
must  be  those  contemplated  by  law, 

457,  n.  67 
proceeding  on,  not  stayed,  467,  n.  67 
controversies    between    co-owners    and 
persons  claiming  under  same  loca- 
tion not  subject  of,  445  and  n.  16 
co-owner   may   make,    for   himself   and 
joint  claimants,  460,  n.  86 
not  required  to  file  an,  447,  n.  24 
corporation,  aflSdavit  by  officer  of,  481, 
n.  87,  88 
affidavit    made   outside   of   land    dis- 
trict, 461,  n.  87 
corroborated  protest  may  not  be  essen- 
tial prerequisite,  466,  n.  110 
court  can   not   determine   character  of 
land,  445,  n.  16 
exclusive  jurisdiction  of,  457,  n.  69 
may    determine    sufficiency    of    plat, 
457,  n.  69 
cotenants,  rights  of,  444,  n.  9,  10,  11 ; 

447,  n.  26 
default  cuts  off  all  claims,  440,  n.  1 ; 

462,  n.  91 
defaulting   claimants  may   file  protest, 

462,  n.  91 
defined,  440,  n.  1 ;  457  and  n.  67 
delayed  patent,  467,  n.  Ill,  112,  113 
discovery,    no    presumption    as    to    pri- 
ority of,  453,  n.  54 
due  process  of  law,  publication  is,  462, 

n.  90 
easement  not  subject  of,  447,  n.  37 


effect  of  failure  to  file,  453,  n.  55 ;  454, 

n.  58 
effect  of  filing,  452,  n.  49  to  53 

of  absence  of,  443  and  n.  5,  6 
enlargement  of  time  to  file  in  Alaska, 

449,  n.  40 
equitable   interest   may   delay   issue  of 
patent,  467,  n.  Ill 
right  not  lost  by  failure  to  file,  462, 
n.  98 
evidence,    former  judgment   admissible, 

457,  n.  69 
extralateral  right  not  subject  of,  447, 

n.  37 
failure  to  assert,  440,  n.  1 ;  460,  n.  101 
filing  abstract  of  title,  457,  n.  73 
filing   of,   within    period   of   newspaper 

publication  mandatory,  443,  n.  5 
inchoate    right    or    speculative    matter 

not  subject  to,  446,  n.  22 
initiated  after  publication,  453,  n.  56 
instance  of  insufficiency  of,  457,  n.  69 

of  sufficiency  of,  457,  n.  69 
insufficiency  of,  457  and  n.  67 
insufficient,  may  be  treated  as  protest, 

457,  n.  67 
intention  of  law  in  providing  for,  441, 

n.  2 
intersecting  veins  not  subject  of,  446, 

n.  20 
intervener,  who  can  not  be,  456,  n.  65 
intervention,      municipal      corporation 

may,  456,  n.  66 
irregularity    not   fatal    defect,    468,    n. 

115 
judgment,  former,  admissible,  457,  n.  69 
judgment  creditor  may  file,  447,  n.  36 
in    prior    action    admissible    in    evi- 
dence, 456,  n.  69 
judicial     notice    by    land    department, 

466  and  n.  110 
jurisdiction  exclusive  in  court  to  deter- 
mine   sufficiency    of    location    and 
failure  to  show  boundaries,  457,  n. 
69 
of  land  department  in,  445,  n.  16 
known  lode  omitted  from   application, 

447,  n.  33 
laches  may  bar  action,  447,  n.  27 

may  bar  trust,  444,  n.  12 
land  claimed  by  different  parties  under 

different  laws,  445,  n.  16 
land   department,   action   by,  when   no 
suit,  448,  n.  39 
action  by,  when  suit  pending,  452,  n. 

49 ;  457,  n.  67 
cancellation  by,  468,  n.  114  to  119 
effect  of  acts  while  suit  is  pending, 

452,  n.  49 
judgment  governs,  441,  n.  2 
jurisdiction  of, *  445,  n.  16;  457,  n.  67 
suspension  of  proceedings  in,  452,  n. 
49  to  53 ;  457,  n.  67 
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Adverse  Claims — Continued 

lien  claimant  need  not  file,  447,  n.  34 
limited  to  determination  of  surface  con- 
flicts, 445  and  n.  16,  17,  18 
limitation    of,    what    contemplated    by, 

445,  n.  16. 
local  land  ofiicers  can  not  receive,  450, 

n.  43 
mill  site  may  be  subject  of,  445,  n.  18 ; 

815,  n.  30,  31 
mineral  and  nonmineral  claimants,  con- 
flicts between,  445,  n.  17;  446,  n. 
22 
mineral    claimant    precluded    from    at- 
tack on  patent,  463,  n.  102 
mort{?agee  need  not  file,  447,  n.  35 
must  be  made  under  oath  of  claimant 
or  agent  or  attorney,   460,   n.  83, 
84,  85 
nature,  boundaries  and  extent  must  be 
shown  in,  457  and  n.  69 
proper  designation  of,  453,  n.  55 
newspaper,  due  publication,  question  of 
law  and  fact,  453,  n.  55 
failure   to   file   proof  of   publication, 

454,  n.  57 
proper  publication  decision  mixed  law 

and  fact,  453,  n.  55 
publication  in,  450,  n.  44 ;  451,  n.  45, 
46,  47 ;  453,  n.  55 
no  equitable  right  lost  by  failure  to  file, 

462,  n.  98 
not  essefttial,  444,  n.  9  to  15 
not     filed     within     statutory     time    is 

waived,  448,  n.  39 
notice  brings  all  adverse  claimants  into 
court,  462  and  n.  90 
discussed,  440,  n.  1 
has   effect  of   summons,   440,    n.   1 ; 

462,  n.  90 
is  due  process  of  law,  462,  n.  90 
no  waiver,  444,  n.  7  to  12 
oath,  by  whom  made,  460,  n.  82  to  86 
optionee  can  not  waive,  453,  n.  54 
owner  in  fee  need  not  file,  444,  n.  15; 

447,  n.  29 
owners  and  claimants  under  same  loca- 
tion can  not  file,  445  and  n.  16 
parties  to,  455,   n.  59  to  64;   456,  n. 

65,  66 
patent,  all  conflicting  claims  to  be  ad- 
justed before,  441,  n.  2 
amended  application,  444,  n.  7 
application    creates    no    presumption 
as   to   priority   of  discovery,   453, 
n.  54 
assumption  of  right  to,  443,  n.  5 
delayed,  467  and  n.  Ill,  112,  113 
denied  because  of  protest,  465,  n.  109 
dormant  application  for,  453,  n.  56 
entry  must  be  made  anew,  468,  n. 

118 
final  evidence  of  title,  441,  n.  2 


follows  judgment,  441,  n.  2 

issues  to  subsequent  locator,  443,  n.  5 

land    department    in    issuing,    must 

take  notice  of  acts  of  congress  and 

other   laws    and    regulations,    466, 

n.  110 
lawful  basis  for,  468,  n.  118 
not   subject    to   contest   as   to   basis, 

463,  n.  101 
register's   certificate    of    final    entry 

equivalent  to  patent,  471,  n.  123 
proceedings  decide  nothing  but  right 

to  surface,  445,  n.  16 
patentee  as  trustee,  447,  n.  24 
plat,  court  may  determine  sufliciency, 

457,  n.  69 
excuse  for  not  filing,  457,  n.  70 
failure  to  file  fatal,  457,  n.  70 
impossibility  to  secure,  457,  n.  70 
insufficiency  of,  457,  n.  69 
must  accompany,  457,  n.  70,  71,  72 
need  not  be  made  by  a  surveyor,  457, 

n.  71 
what,  must  show,  457,  n.  72 
pleading,  all  material  and  issuable  facts 

should  be  alleged,  464  and  n.  103 
insufficiency  of,  464,  n.  104 
possessory   rights,   conflicts   exclusively 

within  jurisdiction  of  courts,  464, 

n.  102 
preliminary  to  suit,  442,  n.  3,  4 
presumption,    exception    to,    that    no, 

exists,  453  and  n.  56 
none  as  to  priority  of  discovery,  453, 

n.  54 
that  if,  is  not  filed  within  statutory 

period  that  no,  exists,  440,  n.  1 ; 

448,  and  n.  39 ;  453,  n.  55 
proof,    directory    provision   for,   irregu- 
larity can  be  cured,  468,  n.  115 
protest,  adverse  claimant  may  file,  462, 

n.  92,  93 
allegations  in,  464,  n.  103,  104,  105 
any  person  may  file,  462  and  n.  92, 

93,  97,  99 
appeal  attaches  to  substantial  inter- 
est, 467,  n.  113 
as,  462,  n.  97 
by    claimant    of   joint    interest,    462, 

and  n.  101 
confined    to    land    department,    467, 

and  n.  112 
contents  of,  462.  n.  92,  97,  99;  464, 

n.  103  to  106 
contract  not  to,  may  be  illegal  and 

void,  463,  n.  102 
corroborated,  is  not  prerequisite,  466, 

n.  110 
court  can   not  determine  sufficiency 

of,  467,  n.  112 
disregarded,  462,  n.  102 
failure  to  file,  463.  n.  101 
filed  as,  457,  n.  67 ;  462,  n.  97 
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filed  while  adverse  suit  is  pending, 
464,  n.  106 

grounds  of,  442,  n.  5;  463,  n.  99  to 
102 

hearing  of,  while  suit  pending,  464, 
n.  106 

improper  matter  in,  463,  n.  102 

judicial  knowledge  of  land  depart- 
ment, 466  and  n.  110 

matters  of  evidence  need  not  be  al- 
leged in,  464,  n.  103 

may  serve  as,  457,  n.  67;  462,  n.  97 

of  prior  locator,  443,  n.  5 

possessory  right  not  involved  in,  463, 
n.  102 

relates  solely  to  applicant's  noncom- 
pliance with  law,  464,  n.  106 

sufficiency  of,  445,  n.  18 ;  464,  n.  103, 
106 

suggests  error  and  proceedings  be 
stayed,  463,  n.  99 

uncorroborated,  466  and  n.  110 

upon  information  and  belief,  464,  n. 
104 

without  necessarily  right  of  appeal, 
462,  n.  93,  94,  95 ;  467,  n.  113 
protestant  as  adverse  claimant,  464,  n. 
105 ;  465,  and  n.  107,  108 

burden  of  proof,  on,  465,  n.  107,  108 

may  or  may  not  have  right  of  appeal, 
462,  n.  94,  95,  96 

not  barred,  464,  n.  105 

substantial    interest    gives    right    of 
appeal,  462,  n.  96 
publication    in    weekly    newspaper   for 
sixty-three   days   does   not   extend 
time  for  filing,  450,  n.  44 

of  notice  of  intention  equivalent  to 
summons,  440,  n.  1 ;  462  and  n.  90 

sixty-three    days    in    weekly    news- 
papers, 450,  n.  44 
purpose  of,  441,  n,  2 
quieting  title  decision  of  land  depart- 
ment binding  upon  court,  453,  n. 
55 

upon,   arising   after   publication   has 
expired,  452,  n.  53 
reasonable  diligence,  suit  on,  mnst  be 

prosecuted  with,  448,  n.  39 
raster's   final   receipt   can    not  issue, 

452,  n.  53 
register's   final   receipt,   does   not   evi- 
dence forfeiture  or  relinquii^ment, 
469,  n.  120 

equivalent  to  patent  issued,  471,  n. 
124 

not  connected  with  segregation  or 
restoration  of  public  domain,  469, 
n.  120 

not  subject  to  collateral  attack,  471, 
n.  123 

set  aside  as  patents  are  set  aside, 
471,  n.  124 


rejection  of,  454,  n.  57,  58 

effect  of,  application  for  patent,  469, 
n.  120 
rights  and  claims  not  waived,  444,  n.  7 

to  15 
sixtieth   day   falling   on    Sunday    or   a 

holiday,  450,  n.  42 
sixty    day    limitation    not    necessarily 

fatal,  553,  n.  56 
specific     performance     of     compromise 

agreement,  447,  n.  32 
stay  of  proceedings,  exceptions,  468,  n. 
114  to  119 
instances,  452,  n.  49  to  53 
subsurface    rights,    inchoate    right    or 
purely  speculative  matter  not  sub- 
ject of,  446  and  n.  22 
intersecting  veins  not  subject  of,  446, 

n.  20 
union  of  veins  not  subject  of,  446, 
n.  21 
sufficiency  determined  by  court  in  pend- 
ing case,  457,  n,  69 
determined  by  land  department,  457, 
n.  67 
suit  must  be  based  upon  rights  asserted 
in,  442,  n.  3 
must  be  commenced  in  court  of  com- 
petent jurisdiction,  448,  n.  39 
must    be    commenced    within    thirty 
days  after  filing  an,  448,  n,  39 
summons,  notice*  has  effect  of,  440,  n. 

1 ;  462,  n.  90 
Sunday  or  holiday,  filing  on  next  suc- 
ceeding day,  450,  n.  42 
surface  conflict  essential,  447,  n.  35 
conflict  must  be  alleged,  444,  n.  12 
must  be  alleged  in,  445,  n.  16 
survey   impossible   to  obtain,   informa- 
tion substituted,  457,  n.  70 
suspend    proceedings    in    land    depart- 
ment,   except   publication,    posting 
and  filing  proof,  452,  n.  49 
tenant    in    common — action    to    quiet 
title,  444  and  n.  9 
may  be  barred  by  laches,  444,  n.  12 
may  protect  interest  by  filing  protest 
before  patent,  444,  n.  10;  447,  n. 
26 
may  sue  to  enforce  trust  in  patent, 

444,  n,  11 ;  447,  n.  27 
need  not  file,  444,  n.  9 
not  estopped  by  failure  to  file,  444, 
n.  9 
termination  of  suspension  of  adversary 

proceedings,  452,  n.  50,  51,  52 
time,  computation  of,  450,  n.  41  to  44 
enlargement   of,    to    file,    in    Alaska, 

449,  n.  40 
filing  after  statutory  period,  450,  n. 

48;  451,  n.  45  to  48 
filing  of,  within  sixty  days,  448,  n. 
38,  39;  450,  n.  41  to  44;  451,  n. 
45  to  48 
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Adverse  Claims — Contliiued 
time,  computation  of — continued 
land  department  can  not  enlarge,  451, 

n.  46 
limitation   of,  for  filing,  450,   n.  43, 

44 ;  451,  n.  45  to  48 
misstatement  in  newspaper  as  to  ter- 
mination does  not  enlarge,  451,  n. 
46 
no  enlargement,  451,  n.  45  to  48 
not  enlarged  by  excessive  newspaper 

publication,  451,  n.  45 
of  filing,  448,  n.  38,  39;  450,  n.  41 

to  44 ;  451,  n.  45  to  48 
pendency  of  appeal  does  not  enlarge, 
to  file,  454,  n.  58 
town  lot  may  be  subject  of.  445,  n.  18 
trust  may  be  barred  by  laches,  444,  n. 

12 
trustor's  interest  protected  by  protest 
before  patent  or  by  suit  thereafter, 
447,  n.  28,  29 
tunnel  site  claimant  need  not  file,  when 
rights    contingent    and    intangible, 
447,  n.  31 
owner  has  only  possibility  before  dis- 
covery of  vein  or  lode,  447,  n.  29 
owner   not    called   upon    to    adverse, 
446,  n.  22 
uncorroborated  protest  will  not  be  con- 
sidered, 466  and  n.  110 
under  different  laws,  445,  n.  16 
union    of    veins,    conditions    adjusted, 
446,  n.  21 
not  subject  of.  446,  n.  21 
waived,  346,  n.  3 ;  347  and  n.  22 ;  350, 

n.  35 ;  362,  n.  9 
waiver  examples,  453,  n.  54,  55,  56 
failure  to   file  suit  within   statutory 
period  is  a,  448,  n.  39 ;  453,  n.  54 ; 
454,  n.  58 
how  evidenced,  453  and  n.  54 
rights  and  claims,  444,  n.  7  to  15 
what  does  not  operate  as,  444,  n.  7 
when  operative,  448,  n.  39 
what  assumed  in  absence  of,  443,  n.  5.  6 
what  claims  should   not   adverse,  447, 

n.  23  to  37 
what  must  be  shown  in  and  accompany, 

457  and  n.  69  to  72 
when  invalid,  460,  n.  85 
when,  not  barred,  453  and  n.  56 
who  can  waive,  444,  n.  8 
who  may  make,  460,  n.  82  to  86 
Adverse  Possession 

Bee  Deeds,  Possession,  Surface  Rights. 
Tenancy  in  Common 

Adverse  Suits 

Hee,  alio.  Adverse  Claims,  Patent  Pro- 
ceedings 
abandonment,  308,  n.  86 

affects  only  independent  and  conflict- 
ing locations,  347,  n.  P 


authorizes   land   department   to   pro- 
ceed, 367,  n.  08 
filed  by  plaintiff.  368,  n.  86 
action   at   law  or  suit  in   equity,  346, 

and  n,  1  to  6 
adjustment    of    conflicting    claims    not 

against  public  policy,  368,  n.  87 
amended     complaint,     amendment     al- 
lowed, 354,  n.  43 
can  not  be  filed,  when,  354,  n.  43 
covering   additional    ground,   354,   n. 
43 
amendment    does    not   enlarge   time    to 

file,  350,  n.  35 
assumption  that  none  exists,  346,  n.  3 
basis  of,  346,  n.  3 
discussed,  346,  n.  3 
Alaska,  extension  of  time  to  file,  350, 

n.  35,  449  and  n,  40 
answer 

allegations  in,  356,  n.  46,  47 
suflSciency,  356,  n.  47 
attempted  amendment,  350,  n.  35 
character  of  discus.<;ed,  346,  n.  6 
claimant  failing  to  file  or  protest  can 
not  contest  patent,  368,  n.  86 
federal  prisoner,  357,  n.  48 
may    bind    himself    to    convey    after 

patent  has  issued,  368,  n.  87 
rights  of,  358,  n.  61 
defined,  358,  n.  61 
effect  on   possessory   title,   334,   n.   18, 

19,  20 
alien  as  adverse  claimant.  353,  n.  43 
alienage,    affirmative   showing,   355,    n. 
42 
can  be  raised  in,  347,  n.  23 
can  not  be  raised  for  first  time  on 
appeal,  347,  n.  23 
can  not  be  controlled  by  state  law,  350, 

n.  34 
appeal,  ^ule  of,  363,  n.  73 
arises   from  conflicting  locations,  346, 

n.  9 
brought  in  opposition  to  patent  applica- 
tion, 346,  n.  3 
to  determine  right  of  possession,  346, 
n.  3,  6 
burden  of  showing  conflict  is  on  plain- 
tiff, 347,  n.  14 ;  348,  n.  25 
cadaKtral    engineer's    report   as   to   im- 
provements, 367  and  n.  82 
character  of  land  determined  by  court, 
306,  n.  77 
determined  by  land  department,  367, 
n.  82 
citizenship,   absence   of   proof  of,   con- 
fers   no    rights    on    opposite    party, 
35;^,,  n.  41 
absence  of  proof  of,  prevents  recov- 
ery, 353,  n.  41 
al)soIute    qualification    to    patenting, 
347,  n.  18 
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admission  of  defendant  is  prima  facie 
evidence  of,  347,  n.  18 

admission  of  in  pleadings,  347,  n.  18 

court  must  find,  347,  n.  18 

may  be  questioned  by  either  party, 
347  and  n.  23 

questioned  only  in,  347,  n.  23 
classification,  346,  n.  5,  6 
commencement  of,  347,   n.  8 ;  350,  n. 
34,35 

action  matter  of  state  law,  350,  n.  34 

determined  by  state  statute,  350,  n. 
34 

failure  of,  350,  n.  35 

fixed  by  federal  law,  347,  n.  8 

must    be    in    compliance    with    state 
law,  350,  n.  35 

must  be  within  thirty  days  after  fil- 
ing adverse  claim,  350,  n.  35 

time  for  not  enlarged,  350,  n,  35 
complaint,  certain  allegations  jurisdic- 
tional, 355,  n.  42 

allegations  in,  353,  n.  39,  40,  41,  42 ; 

354,  n.  43 ;  355,  n.  42,  45 
allegation    of    filing    adverse    claim, 

353,  n.  42 
contrary  decisions  as  to  allegation  of 

filing  in  land  oflfice,  353,  n.  42 
filing,  depends  upon  local  law,  353,  n. 

42 
instead  of  separate  suit,  355,  n.  44 
must  be  filed  within  thirty  days  after 

filing  adverse  claim,  355,  n.  44 
must  show  conflict,  348,  n.  62;  357, 

n.  48 
not  necessary  when  alien  is  adverse 

claimant,  354,  n.  43 
supplemental  effect  of  failure  to  file, 

355,  n.  45 

effect    of    judgment    in    previous 
action,  355,  n.  44 
what   allegations   necessary,   353,    n. 
35  to  41 
conflicting  claims,   settlement   of,   368, 

n.  87 
contest  between  lode  and  placer  claim- 
ants, 366,  n.  77 
continuation  of  proceedings  before  land 
department,  346,  n.  6;  347,  n.  7; 
362,  n.  69 
co-owner  as  trustee,  371,  n.  95,  96,  n. 
93 
may  bring,  371,  n.  96 
may  enforce  trust  in  patent,  371,  n. 

95,  96 
may  maintain  suit  to  quiet  title  to 

separate  interest,  371,  n.  96 
may  sue  for  benefit  of  all,  371,  n.  98 
need  not  bring,  371,  n.  93,  97 
rights  of,  371  and  n.  93  to  98 
court,  federal  question,  349,  n.  31 
findings  essential,  347,  n.  18 
has  nothing  to  do  with  proceedings 
in  land  office,  346,  n.  3 


jurisdiction  limited  in.  347,  n.  14 
may  determine  character  of  location, 

366,  n.  77 
may  order  special  verdict,  346,  n.  2,  3 
must  find  on  question  of  citizenship, 

347,  n.  18 
mining    act    does    not    prescribe    nor 

create  jurisdiction,  349,  n.  28 
of  competent  jurisdiction,  340,  n.  2 ; 
349,  n.  29,  30,  31 
directed     verdict,     court     disregarding 
conflicting  evidence,  360,  n.  66 
court   may   indulge  legitimate   infer- 
ence, 360,  n.  66 
either  party  may   move  for,   300,   n. 

66 
is  judgment  upon  merits  and  deter- 
mines issues,  360,  n.  66 
verdict      contrary      to,      is      verdict 
against  law,  360,  n.  66 
default  judgment,  364,  n.  74,  75 
defendant's  defeat  of  plaintiff,  357,   n. 

58 
defined,  346  and  n.  1  to  6 
demurrer,    action   of   government,    368, 
n.  84 
admissions  by,  368,  n.  84 
effect  of,  368,  n.  84 
may  not  determine  validity  of  claim, 

368,  n.  84 
sustained,  effect,  368,  n.  84 
diligence  in  prosecuting  suit  can  not  be 
determined    by    land    department, 
347,  n.  22 
in     prosecuting     suit     question     for 

court,  347,  n.  22 
must,  be  reasonable  under  penalty  of 

waiver,  347,  n.  22 
state    statute    safe    and    convenient 
guide,  347,  n.  22 
discovery,  loss  of  not  necessarily  fatal 
in,  357,  n.  58 
loss  of,  supplemented,  357,  n.  58 
discussed,  346  and  n.  3,  4,  5,  6 
dismissal  of,  instances,  368,  n.  84,  86 
distinctive  features,  347  and  n.  6  to  23 
does    not    necessarily    involve    federal 

question,  349,  n.  31 
each  party  is  plaintiff  and  each  must 

show  title,  347,  n.  10,  20 
effect  of  failure  to  file,  346,  n.  3;  347, 
n.  22 ;  350,  n.  35 ;  362,  n.  9 
of  judgment,  347,  n.  17 
of   pending  patent   proceedings,   773, 
n.  31 
either  party  may  question  citizenship, 

347,  n.  23 
equitable  nature  of,  346  and  n.  4,  6 
election  of  incontiguous  tracts,  347,  n. 

26 
equivalent  to  office  found,  347,  n.  23 
exception    to    rule    of    plaintiff's    title, 

347,  n.  9 
excuse,  instances  of,  351,  n.  36 
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Adverse  Suits — Continued 

failure  to  file  adverse  claim  fatal,  368, 
n.  86 
to  give  evidence,  368,  n.  86 
federal  court's  jurisdiction,  349,  n.  31 ; 

349,  n.  33 

federal    question,   defined,   349,   n.   31 ; 

350,  n.  34 
explained,  349,  n.  31 

not  necessarily  involved  in,  349,  n.-  31 

not  raised  in,  349,  n.  31 

not  raised  under  claim  of  title  under 

act  of  congress,  349,  n.  31 
forfeiture,  exception  to  rule,  347,  n.  10 ; 

352,  n.  37 
form  not  provided  for,  346,  n.  3;  352, 

n.  38 
forest  reserve,  investigation  by  land  de- 
partment, 367,  n.  82 
mineral  land  within,  367,  n.  82 
mining  claim  within,  367,  n.  82 
right  of  land  department,  367,  n.  82 
form  of,  346,  n.  1 
government  interested  in,  347,  n.  23 ; 

385a,  n.  19a  to  20f 
inception  in  land  ofl5ce,  347,  n.  7 
inquest  of  oflBce  found,  347,  n.  23 
intervention  limited,  347,  n.  21 

permitted,  347,  n.  21 
involves    present    right    of    possession, 

347,  n.  12 
whole,    part    or    different    parts    of 

claim,  347,  n.  13 
judgment   against   all   parties,   347,    n. 

16;  348,  n.  25,  26 
between   lode  and   placer  claimants, 

questions  unsettled,  366,  n.  77 
by  default,  conclusive,  when,  364,  n. 

74,  75 
conclusive  as  to  fee  simple  title,  347, 

n.  17 
conclusive  as  to  right  of  possession, 

347,  n.  17 
conclusive   between   parties,  347,   n. 

17 ;  363,  n.  70 
conclusiveness  of,  358,   n.   59;   363, 

n.  70  to  73 
default,  364,  n.  74,  75 
determines  right  of  possession,  347, 

n.  17;  362,  n.  68 
does  not  divest  government  title,  363, 

n.  70 
does  not  become  final  until  appellate 

court  passes  its  order,  363,  n.  73 
ends  when  it  determines  right  of  pos- 
session, 367,  n.  82 
effect  in  land  office,  348,  n.  27 
effect  of,  347,  n.  17;  363,  n.  70 
finality,  363,  n.  73 
for    adverse    claimant    for    part    of 

claim  363,  n.  72 ;  367,  n.  78 
for  plaintiff  as  adjudication  of  prior- 
ity of  location,  363,  n.  71 
ineffective,  355  and  n.  46 


in  previous  action,  355,  n.  44 

in  prior  suit  not  binding  in,  355,  n. 
45 

must  be  coupled  with  proof  of  title, 
364,  n.  75 

must  be  that  plaintiff,  or  defendant, 
or  neither  has  title, -848,  n.  25,  26 

not  conclusive  as  to  certain  matters, 
363,  n.  70;  367,  n.  80,  81,  82 

not  final  pending  appeal,  363,  n.  73 

of  land  department  as  to  sufficiency 
of  patent  proceedings,  367,  n.  81 

of  non  suit  does  not  relieve  defend- 
ant from  proving  title,  342,  n.  20; 
361,  n.  68 

prevailing  party  must  still  proceed  in 
land  office,  362,  n.  69;  367,  n.  78 
to  82 

proves  possessory  title  in  land  office 
proceedings,  348,  n.  27 ;  362,  n.  69  ; 
367,  n.  78  to  82 

several  in,  346,  h.  15 ;  365,  n.  76 

simply  determines  right  of  possession, 
363,  n.  70 

upon  directed  verdict,  360,  n.  66 

where  several  parties  entitled  to  sep- 
arate, 346,  n.  15 ;  365,  n.  76 
judgment   roll   after  filing  whole  pro- 
ceedings certified  to  (Jeneral  Land 
Office,  367,  n.  80 

certified  copy  filed  by  each  party, 
367,  n.  78 

commissioner  may  further  investigate 
character,  367,  n.  82 

filed  with  register  of  land  office,  367, 
n.  81 

final  passage  of  title,  367  and  n.  82 

must  be  accompanied  by  certificate 
of  cadastral  engineer,  367,  n.  78 

patent  issues  according  to  decision  of 
court,  367,  n.  80 

patent  issues  if  land  department  is 
satisfied,  367,  n.  81 

payment  for  land,  367,  n.  79 

report  of  cadastral  engineer,  367,  n. 
82 
jurisdiction  mining  act  does  not  pre- 
scribe nor  create,  349  and  n.  28 

court  limited  to  area  in  conflict,  347, 
n.  14 
jury  trial,  matter  of  right,  359,  n.  62,  63 
land  department,  abandonment  of,  au- 
thorizes, to  proceed,  368,  n.  86 

can  yet  declare  claim  not  valid,  362, 
n.  69 

can  yet  dedare  land  not  mineral,  362, 
n.  69 

can  not  assume  delay,  368,  n.  88 

not  barred  from  investigating  c(^- 
lateral  facta,  346,  n.  5 

will  await  result  of  suit  between  co- 
tenants,  371,  n.  94 
legal  heirs  proper  parties  to,  S70,  n.  92 
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location,  effect  of  premature,  357,  n.  58 
must    be    valid    against    government 

and  other  party,  357,  n.  48 
lode  and  placer  claimant,  between,  366, 

n.  77 
may  be  in  ejectment,  346,  n.  3 
may  be  in  equity,  346,  n.  3 
may   involve  different   parts  of  claim, 

347,  n.  14 
may   involve   whole   or  part  of  claim, 

347,  n.  14 ;  367,  n.  78,  79 
mineral  claimant  must  perfect  title  in, 

358  and  n.  61 
mining  act,  provisions  govern,  349,  n. 

32 
motion  to  dismiss,  what  considered  in, 

368,  n.  84 
must  be  brought  in  court  of  competent 

jurisdiction,  346,  n.  3 
must  be  commenced  within  thirty  days 

after  filing  adverse  claim,  347,  n. 

8 ;  350,  n.  35 ;  368,  n.  86 
must  be  filed  within  period  of  publica- 
tion, 346,  n.  3 ;  350,  n.  35 
must  be  good  against  all,  348,  n.  25 
must    be    prosecuted    with    reasonable 

diligence,  347  and  n.  22 
must  be  tried  as  though  no  contest  in 

land  office,  347,  n.  21 
must  strictly  comply  with  mining  law, 

350,  n.  35 
no  excuse  for  failure  to  file,  351,  n.  36 

instances,  351,  n.  36 
nonsuit  judgment  does  not  relieve  de- 
fendant from  proving  title,  347,  n. 

20;  362,  n.  68 
defendant  proceeds  ex  parte,  361,  n. 

68 
effect  of,  347,  n.  19,  20;  361,  n.  67, 

68 
not  commenced  within  meaning  of  the 

law,  350,  n.  35 
plaintiff  can  not  object  to  dismissal 

without  judgment,  361,  n.  67 
not  ordinary  statute  of  limitations,  347, 

n.  8 
patent,  incontiguous  tracts,  357,  n.  58 
right  to  not  involve  in,  347,  n.  12 
rights  of  co-owners,  371,  n.  92  to  98 
solely  with  land  department,  346,  n. 

3;  367,  n.  81,  82 
to  junior  locator,  357,  n.  58 
patentee  as  trustee,  371,  n.  93,  96 
patenting  segments,  348,  n.  26 
placer   claimant    essential    party,    368, 

n.  92 
not  essential  party,  370,  n.  92 
placer  location  covered   by  subsequent 

lode  location,  366,  n.  77 
parties,  each  party  is  plaintiff,  347,  n. 

10 
legal  heirs  proper,  370  and  n.  92 


limitation  of,  347,  n.  21 ;  362,  n.  69 , 

385a,  n.  19a,  19c 
to,  347  and  21 ;  370,  n.  91,  92 
United     States    not    necessary     nor 
proper  party,  385a,  n.  19a  to  19c 
payment  for  land,  367,  n.  78,  79 
placer  and  lode  claimant,  between,  366, 

n.  77 ;  368,  n.  86 
placer  claimant's  unrecorded  contract, 

368,  n.  86 
plaintiff,  abandonment  by,  368,  n.  86 

waiver,  368,  n.  86 
plea  of  former  adjudication,  355,  n.  45 
pleadings,  according  to  forms  and  prac- 
tices where  commenced,  346,  n.  3 ; 
349,  n.  32 ;  352,  n.  35 
admission  in,  357,  n.  50 
allegations  vary   in   different  states, 

352,  n.  37 
amended  coftiplaint,  354,  n.  43 
answer,  356,  n.  46,  47 
certain    facts    to    be    found    whether 

stated  in,  or  not,  347,  n.  18 
complaint,  353,  n.  39  to  42 
controlled    by    statutory    provisions, 

352,  n.  38 
form  and  practice,  349,  n.  32;  352, 

n.  38 
insufficient,  353,  n.  39 
local  rules  and  customs,  352,  n.  37 
many  questions  may  be  litigated  in, 

352  and  37 
not  stating  cause  of  action,  354  and 

n.  43 
of  intervener,  353,  n.  39 
over,  instance,  353,  n.  39 
policy  of  the  law  without  regard  to, 

364,  n.  75 
practice  and  rules,  346,  n.  3 
proof  required  by,  352,  n.  37;  364, 

n.  75 
strict  rule  of  equity  pleading  not  fol- 
lowed, 352,  n.  38 
sufficiency,  353,  n.  39 
supplemental,    354,    n.    43;    355,    n. 
44,  45 
possession,    determination   of   right   to, 
349,  n.  28 
involves  present  right  of,  347,  n.  11, 

12 
questions  involved,  349,  n.  28 
possessory  action,  defined,  346,  n.  3 

is  an,  346,  n.  3 
possessory  title  all  that  is  possible  on, 

348,  n.  27 
priority  controlling,  357,  n.  51,  52 
proceedings   in,   purely   statutory,   346, 

n.  6 
procedure,  349  and  n.  27,  28  to  35 
proof,  absence  of  question  of  forfeiture 
or  abandonment,  357,  n.  48 
admission  against  interest  and  fatal 
to  case  equivalent  to,  357,  n.  55 
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Adverse  Suits — Continued 
proof — continued 

admission   against   interest   prevents 

recovery,  357,  n.  55,  56 
admission  in  pleadings,  357,  n.  50 
assessment  work,  356,  n.  46 ;  357,  n. 

48 
assessment  work  immaterial  in,  357, 

n.  48 
burden    of,    upon    adverse    claimant, 

357,  n.  48 
defeating  location,  357,  n.  58 
each  party  must  show  every  fact  to 

give  right  to  patent,  357,  n.  48 
effect  of  defendant  having  prior  loca- 
tion, 357,  n.  51 
element  of  priority  controlling,  357, 

n.  52 
location  record  not,  of  acts  of  loca- 
tion, 357,  n.  48 
of  possession  during  period  prescribed 
•     by  state  statute  of  limitations,  357, 

n.  48 
of  valid  and  subsisting  location  an- 
terior to  claim  adversed,  357,  n.  57 
required  in  placer,  806  and  n.  23 
right  of  plaintiff  can  not  be  defeated 

by,  of  senior  location,  357,  n.  53 
statutory  expenditure  for  patent  im- 
material in,  357,  n.  48 
third  locator  permitted  to  offer,  proof, 

357,  n.  57 
work  done  outside  of  claim,  357,  n. 
48 
quieting  title,  province  of,  346,  n.  2 
prosecution,  dismissal  for  want  of,  368, 

n.  84 
province  of,  362,  n.  69 
questions  of  fact  arising  in,  352,  n.  37 
questions  of  law  arising  in,  352,  n.  37 
reasonable  diligence  in  prosecuting,  368, 

n.  84 
right  to  patent  not  determined  in,  347, 

n.  12 ;  367,  n.  81,  82 
right  to  patent  rests  solely  with  land 
department,  346,  n.  3 ;  367,  n.  81, 
82 
determined    by    laws   of   the    United 
States,  346,  n.  3 ;  349,  n.  32 
rights     of     government     against     both 
parties,  348  and  n.  25 
of  parties  in,  367,  n.  78,  79 
rule,   pleading   forfeiture,   347,    n.    10; 

852,  n.  57 
rule  as  to  title  in,  347,  n.  10 
senior  location,  abandonment  of,  348, 

n.  25 
senior  locator  failure  to  adverse  inures 
to  benefit  of  applicant  for  patent, 
357,  n.  54 
proof  of,  848,  n.  25 
rights  of,  357,  n.  52,  58 
special  action,  846,  n.  5 


special   proceeding,   346,   n.   4;  347, 
n.  8 

equitable  nature,  346,  n.  5,  6 
separate,  several  actions  in,  367,  n.  78 
special  verdict,  846,  n.  3 
specific  performance  of  agreement  be- 
tween   conflicting    claimants,    368, 
n.  87 
statutory  waiver  conclusive,  368,  n.  86 
state  court,  commencement  of,  in,  350, 
n.  34 
judgment    can    not    be    reviewed    by 
United  States  supreme  court,  349, 
n.  33 
procedure  of,  must  be  followed,  349, 

n.  32 
settlement  of  matter  involved  in,  349, 

n.  32 
when     proceedings     must     be     com- 
menced in,  349  and  n.  31 
state  law  as  to  filing,  349,  n.  32,  34 
governs  practice  and  pleading,  346, 
n.  3;  349,  n.  32 
statute  of  limitations,  347,  n.  8 
statutory  waiver  conclusive,  368,  n.  86 
stay  of  proceedings,  exception,  346,  n.  5 
stays  all  proceedings  in  land  office,  346, 

n.  5;  348,  n.  26 
suit,    subsequent    to    publication,    346, 

n.  3 
summons,  service  of,  349,  n.  34 
termination    of    proceedings,    instances 

of,  368,  n.  83  to  87 ;  n.  78,  84 
tenancy  in  common,  rights  in,  371,  n. 

93  to  98 
terminated  by  settlement  between   the 

parties,  368  and  n.  86 
time  fixed  by   mining  act,  347,   n.   8; 

350,  n.  34 
title,  better,  must  prevail,  347,  n.  10 
adverse    claimant    not    barred,    358, 

n.  61 
claimant    can    not    proceed    in    land 
office  until   title  perfected,  358, 
n.  61 
exception    to    rule    as    to    plaintiff's, 

347,  n.  9 
if  no  discovery,  358,  n.  59 
in  fee  not  established  by,  360,  n.  64 
in  neither  party,  adverse  claimant  is 
claimant  of  tract  in  dispute,  358, 
n.  61 
in    neither    party    adverse    claimant 
may    profit    by    plaintiff's    patent 

application,  358,  n.  61 
neither  can  recover  costs,  358,  n. 
60 
must  be  dismissed,  358,  n.  59 
no  presumption  of,  357,  n.  49 
not  established  in,  360,  n.  64 
transfer  of  interest,  370,  n.  91,  92 
legal  heirs  as  proper  parties  to,  870 
and  n.  92 
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purchaser    may    maintain    action    in 
own  name,  370,  n.  91 
trial  of,  347,  n.  21 ;  357,  n.  48 

discussed,  347,  n.  8 
trustee  as  patentee,  371,  n.  93,  96 
trustee  defined,  376,  n.  11 
tunnel  owner  not  estopped,  369,  n.  90 
United  States  not  a  party  to,  347,  n. 

18 ;  386a,  n.  19a  to  19c 
ultimate  result  of,  348,  n.  24  to  27 
ultimate  result,  selection  of  incontigu- 

ous  tracts,  348,  n.  26 
verdict,   special  findings  by  jury,  360, 
n.  65 
either  party  may  move  for  directed, 

360,  n.  66 
general,  or  findings  by  court,  360,  n. 

64,  65,  66 
sufficient  form,  360,  n.  64 
waiver,    attempted    amendment    of    ad- 
verse claim,  350,  n.  35 
authorizing    land    office    to    proceed, 

368,  n.  86 
by  settlement,  386  and  n.  87 
effective  at  end  of  thirty  days,  350, 

n.  35 
failing  to  offer  evidence,  368,  n.  86 
land  department  can  not  assume  a, 

368,  n.  86 
how  shown,  368,  n.  86 
none,  369,  n.^8  to  90 
not    commenced    within    thirty    days 
after  filing  adverse  claim,  350,  n. 
35 ;  368  and  n.  86 
several  ways  of,  instances,  368,  n.  86 
statutory,  conclusive,  368,  n.  86 
what  is  not,  369,  n.  88,  89 
when  commenced,  347,  n.  8 ;  349,  n. 

34 
where  commenced,  346,  n.  2 

f Ad  verse  Suit,  Answer 
Appendix  B,  Form  35 

Adverse  Suit,  Complaint 

Appendix  B,  Form  39 
Adverse  Suit,  Verdict 

Appendix  B,  Form  49 

Advertising  Out 

See  Annual  Expenditure 

Affidavits 

See  Patent  Proceedings 

Affidavits  of  Labor 

See  Annual  Expenditure,  Locations 
time  to  file  does  not  enlarge  time  for, 

495,  n.  92s 
unsatisfactory   and  dangerous,  495,   n. 

92 

Agricultural  Patents 
See  Mining  Patents 


Alaska 

See,  also,  Adverse  Claims,  Annual  Ex- 
penditure, Boundaries 

leasing  act  operative  excepting  coal  and 
coal  lands,  115  and  n.  239 

location  of  placer  claims,  115,  n.  233 

manner  of  locating  and  holding  mining 
claims  in,  114,  n.  232 ;  115,  n.  233, 
235,  237 

mining  law  extended  to,  115,  n.  233 

tide  lands  in,  178,  n.  121 

Alien  Locator 

See  Locators;  Suits  Affecting  Mining 
Patents 

Amended  Location 
See  Locations,  Surveys 

Annual  Expenditure,  Affidavit  of 
Appendix  B,  Form  1 

Annual  Expenditure 

See,   also,   Forfeiture,   Locations,   Ten- 
ancy in  Common 
abandonment,  proof  of,  428  and  n.  1 

restores    land    to    public    domain,    1 
subd.  I ;  430,  n.  14 

subjects  claim  to  relocation,  511  and 
n.  156 
adverse      claimants     alone     concerned 

with,  480,  n.  25 
adverse    claimant's   rights   under,   477, 
n.  19 

relocator  estopped,  478,  n.  20;  516, 
n.  168 

suit  does  not  relieve  from  perform- 
ance of,  476,  n.  16 
affidavit  of  labor,  any  number  of  loca- 
tions may  be  included  in  one,  595, 
n.  92 

burden  of  proof,  496,  n.  100a;  497, 
n.  101 

difficulty    of    finding    men    who    did 
work,  495,  n.  94 

effect  of,  495,  n.  94 

failure  to  file  not  fatal,  495,  n.  94 

false  may  constitute  perjury,  495,  n. 
92 

may  prevent  adverse  relocation,  495, 
n.  98  • 

mistake  in,  495,  n.  94 

Montana   statute  similar  to  that  of 
Nevada,  495,  n.  94 

must  be  filed  within  statutory  time, 
495,  n.  95 

not  mandatory,  495,  n.  93 

no  forfeiture,  495,  n.  94 

perjury,  495,  n.  92 

provided  for  by  local  statute,  495,  n. 
92,  94,  96 

statute    does    not    affect    manner    of 
work  or  improvements,  495,  n.  94 
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Annual   Expenditure — Continued 
affidavit — continued 

time   for   filing    prevents    relocation, 

495,  n.  94 
time  to  file  does  not  enlarge  time  for, 

495,  n.  929 

unsatisfactory    and    dangerous,    495, 
n.  92 
agricultural  claimant  can  not  question, 

479,  n.  24a ;  496,  n.  100 
Alaska,  burden  of  proof,  496,  n.  100a 
conflict  with  federal  law,  495,  n.  94 
congressional     enactment     providing 
for  record   of,   and  its   effect,   497 
and  n.  101 
discussed,  479,  n.  24,  24a ;  495,  n.  94 
during  location  year,  479,  n.  24 
failure  to  file,  495,   n.   94;   496,   n. 

100a 
must  be  performed  each  year  includ- 
ing year  of  location,  479,  n.  24 
no  relocation  by  defaulting  claimant, 

479,  n.  24 
no  resumption  of  labor  in,  479,  n.  24 
provision    for   forfeiture   of   location 
void,  495,  n.  94 
amount  and  value,  492,  n.  83 
amount  constituting,  472,  n.  2 
areal  geological  work  is  not,  483,  n.  35 
areal  tramway  applicable  as,  484,  n.  46 
annual    assessment    labor,    assessment 

work  synonymous,  1  subd.  XIII 
availability  of  outside  work,  483,  n.  35 
building  may  be,  484,  n.  44,  45 
brush  clearing  is,  484  and  n.  46 
burden   of   proof   cast   upon   claimant, 

496,  n.  100a 

exception  to  rule,  496,  n.  100a 

cadastral  engineer,  return  not  conclu- 
sive, 95,  n.  161 

can  not  be  questioned  by  adverse  loca- 
tor, 478,  n.  20 

certified  copy  of,  sufficient  proof,  495, 
n.  92 

character  discussed,  487,  n.  71 

claims  must  be  contiguous,  488,  n.  74 

character  of,  differentiation,  491,  n.  82 
instances,  472,  n.  3,  4,  5;  484,  n. 
37  to  53a ;  491,  n.  82 
no  particular,  necessary, '472,  n.  5 
when  material,  484,  n.  37 ;  491,  n.  82 

drcumstances  determining  yalue,  492, 
n.  83 

commencement  of,  on  last  day  of  year, 
473,  n.  8,  9,  10;  519,  n.  173 

completed  after  expiration  of  year,  612, 
n.  157 

compliance  with  local  statute  or  dis- 
trict mle  may  be  insufficient,  492 
and  n.  83 
with  provisions  of  law,  472,   n.  4; 
492,  n.  88 


compromise   agreement   can   be  specifi- 
cally enforced,  447,  n.  32 
concerns  adverse  claimants  only,  480, 

n.  24a,  25 
condition    subsequent    to   location    and 
discovery,  1  subd.  XIII,  and  n.  37 
consulting  engineer's  work  not,  485,  n. 

63 
continuity  of  all  locations  within,  486, 

n.  64 ;  487,  n.  71 ;  488,  n.  72,  74 
continuing,  .in  succeeding  year,  478,  n. 

20 ;  519,  n.  174 
continuing    work    in    succeeding    year, 

478,  n.  20 ;  519,  n.  174 
contribution,  act  providing  for,  consti- 
tutional, 498,  n.  104 
"advertised  out,"  effect,  507,  n.  141 

to  144 
Arizona,  filing  notice  demanding,  502, 

n.  115 
failure    to    make,   498,    n.    102,    103, 

104 ;  504,  n.  129 ;  1159,  n.  40 
payment  of  tender,  505,  n.  130,  131, 

132 
prevention  of  claim  for,  505,  n.  126, 

127 
remedy    against    defaulting,    498,    n. 

103;  1159,  n.  40 
remedy  is  exclusive,  504  and  n.  145, 

146 
status  of  advertising,  510,  n.  152 
conveyance    of    interest    may     compel 

grantee  to  perform,  481,  n.  27 
cook  house  is  not,  484,  n.  44 
co-owner,    administrator    not    a,    501, 
n.  113 
as  trustee,  507,  n.  144;  509,  n.  147, 

148,  149 
statutes,   507,   n.   144;   509,   n.   147, 
148,  149 
co-owners,  general  rule  permitting  relo- 
cation by  delinquent,  507 
hostility  between,  510,  n.  152 
patent  proceedings  by,  510,  n.  150  to 

154 
relocation  -by,   507,   n.   144;   509,   n. 

147,  148 
remedy    against    defaulting,    498,    n. 

103;  1159,  n.  40 
stockholder  is  not  a,  505,  n.  134 
suit  to  quiet  title,  498,  n.  103 
title  between,  507,  n.  142,  143,  144 
court,  theory  of,  in  excluding,  601,  n. 

113 
creditor  having  lien  may  perform,  481, 

n.  80 
custom  or  rule  of  miners  can  not  au- 
thorize less,  475,  n.  15 
debris  clearing,  from  pit  is  not,  488,  n. 
41 
flume  conveying,  is  not,  484,  n.  42; 

488,  n.  76 
removal  of,  is  not,  484,  n.  41,  42 
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defined,  1  subd.  CLXXX,  n.  298 ;  472, 

n.  4 
definition  of  terms,  1  subd.  XIII,  n.  36, 

37 ;  472,  n.  2,  3,  4 
delinquent,  504,  n.  119  to  129 
determined  by  court  alone,  480,  n.  24a 
development  of  lodes  by  tunnel,  472,  n. 

4 
diamond    drill    holes   counted    as,    484, 

n.  54 
discovery   within  withdrawn  area,  520 
and  n.  175  to  178 
work  credited  as,  472,  n.  4;  491,  n. 
82 
discussed,  472,  n.  1  to  6;  486,  n.  75, 
76 ;  494,  n.  92  to  99 ;  496,  n.  100 ; 
499,  n.  80 
does  not  divest  title,  478,  n.  22 
done   at   distance  from   property,   486, 

n.  66 
dwelling  house  may  be,  484,  n.  43 
entry    cancellation    because    land    non- 
mineral  destroys  location,  511,  n. 
156 
defect  in  the  proofs,  511,  n.  156 
does  not  affect  possessory  title,  511, 

n.  156 
final  entry  of  because  of  irregularity, 

511,  n.  155 
irregularity    in    issuance    of    patent, 
511,  n.  156 
equivalent  to  patent  expenditure,  512, 

n.  159,  160,  161 
evidence,  495,  n.  94,  96,  97,  98 
evidence  of  good  faith  but  not  of  value, 
493,  n.  85  to  88 
of    payment    not    evidence    of    work 

actually  done,  495,  n.  96 
prima  facie,  495,  n.  96 ;  497,  n.  101 ; 
506,  n.  139 
excess  can  not  be  credited  on  succeed- 
ing year,  473,  n.  10 
failure  does  not  confer  title  upon  an- 
other, 478,  n.  22 
of  title,  478  and  n.  20  to  23 
to  file  notice  of  intention,  474,  n.  13 
to  perform,  475,  n.   14;   478,  n.  20 
to  23 
five  claims  act,  487,  n.  71 

does   not    apply   to  oil-shale   claims, 
487,  n.  71a 
flume  conveying  debris  is  not,  484,  n. 

42;  488  n.  75 
flumes  discussed,  488,  n.  75 
forfeiture,  avoided,  505,  n.  130,  131,  132 
defect  in  proceedings,  500,  n.  106  to 

111 ;  505,  n.  134  to  137 
does  not  necessarily   follow   default, 

472,  n.  1 
during    patent    proceedings,    510,    n. 

154 
enforcement  of,  499,  n.  105;  504,  n. 
129  ;  1159,  n.  40 


ineffective    attempts    to    enforce,    in- 
stances, 506,  n.  106  to  111 
insufficient  grounds  for,  500,  n.  IOC 

to  111 ;  505,  n.  132  to  137 
mere  lapse  of  time  does  not  operate 

as  a,  478,  n.  22 
patent   application    must    show   due, 

510  n.  151 
prevention  of,  505,  and  n.  120  to  137 
proof  of,  498,  n.  94 ;  506,  n.  138,  139 

140 
quieting  title,  498,  n.  103 
record  not  prima  facie  evidence,  498, 

n.  103 
record  prima  facie  evidence  of,  500, 

n.  139 
statute  one  of,  500  and  n.  106 
forfeiture  patent  application  must  show 

due,  510,  n.  151 
forfeiture,   prevention   of,   505,   n.   130 

to  137 
goes  only  to  right  of  possession,  476, 

n.  18 ;  481,  n.  24a 
good  faith  does  not  cure  want  of  actual, 

495,  n.  96 
evidence  of,  472,  n.  1 
in  developing,  488,  n.  76 
not  sufficient,  493,  n.  84,  87 
government    as   trustee    for   co-owners, 

511,  n.  155 ;  520,  n.  177 
fraud  upon,  512,  n.  157 
has  no  concern  with,  520,  n.  176 
mining    claimant's    rights    perfected 

against,  520,  n.  176 
governmental   control   prevents   reloca- 
tion or  homestead  entry,  474,  n.  12 
government's  possession   for  war  pur- 
poses, 474,  n.  12 
gratuitiously  contributed,  481,  n.  31 
group  claims 

benefit  to  group,  486,  n.  64 ;  488,  n. 

77,  78 
bona    fide    attempt    to    comply    with 

law,  488,  n.  79 
burden  of  proof,  488,  n.  73,  74 
burden  of  proof  as  to  sufficiency  of 

expenditures   upon   claimant,   490, 

n.  81 
conflict  as  to  value  of,  489,  n.  79 
conflict  between  locator  and  reloca- 

tor,  489,  n.  79 
confined  to  particular  location  upon 

which,  was  made,  488,  n.  74 
constitutes  distinct  entity,  488,  n.  72 
contiguity  discussed,  488,  n.  74 
court  can  not  question  judgment  of 

claimant  as  to  sufficiency  of  plan 

or  general  system,  488,  n.  76 
court    can    not    substitute    its    own 

judgment   for   that   of   claimant's, 

488,  n.  76 
default  upon  one  or  more  locations 

within,  488,  n.  74 
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defined,  486,  n.  64 ;  487,  n.  71,  71a ; 

488,  n.  72 
development,  conflict  as  to,  489,  n. 

79 
development  of,  488  and  n.  72  to  78 
discovery  of  mineral,  491,  n.  82 
discovery  and  development  essential, 

488,  n.  77 
discussed,  490,  n.  80 
done  in  furtherance  of,  490,  n.  80 
forfeiture,  489,  n.  79 ;  491,  n.  82 
general  system  applicable  to  all  loca- 
tions within,  490,  n.  80 
general  system  or  plan  for,  on  claims 

held  in  common,  488,  n.  72,  75 
instances  of,  488,  n.  74 
insufl5cient   if   not   of   benefit   to   all 
locations  within  group,  488,  n.  74 
may  be  done  upon  adjacent  lands  or 

public  domain,  488,  n.  73 
may    be   done    upon   any   one   claim, 

488  and  n.  73 
may    exclude   all,    but   one   location, 

488,  n.  73,  74 
must  be  contiguous,  389,  n.  30 
must  benefit  all  claims  within  group, 

488,  n.  74 
noncontiguity    of    locations    within, 

486,  n.  64 ;  488,  n.  74 
not  subject  to  physical  subdivision  or 

apportionment,  488,  n.  72 
one  general  plan  may  be  formed,  490, 

n.  80 
party  must  show  aflBrmatively  he  is 

within  rule,  488,  n.  74 
plan  or  general   system  defined  and 
discussed,  488,  n.  72,  75,  76;  490, 
n.  80 
plans   and   specifications   not   neces- 
sary, 488,  n.  75 
presumption  as  to  work,  490,  n.  81 
prospecting  or  developing,  490,  n.  80 
purpose  must  be  manifest,  488,  n.  76 
question    of   fact    whether    work    in- 
tended for  benefit  of  all  locations 
within  group,  488,  n.  73 
questions  of  fact,  488,  n.  72,  73,  77, 

78;  489,  n.  79 
reasonable    adaptation    to    purpose, 

488,  n.  76 
reasonable  as  to,  performed,  490,  n. 

80,81 
reasonable  presumption  as  to,  490,  n. 

80,81 
requirements  of  federal  law  met,  486, 

n.  64 ;  488,  n.  73 
ribk  of  adoption  of,  489,  n.  79 
rule  of  land  department  as  to  appli- 
cability, 488,  n.  76 
selection    of   one   or   more   locations 
within  group,  488,  n.  74 


sufficiency  of,  490,  n.  80,  81 

system  may  be  adopted,  488,  n.  72,  75 

upon  one  location  must  equal  in  value 

work  upon  all,  488  and  n.  74 
value,  rule  as  to,  upon  group,  488,  n. 

74 
work    attaches    to    locations    collec- 
tively, 488,  n.  72 
hearsay  evidence  that,  not  done,  495, 

n.  97 
Idaho  statute,  495,  n.  96 ;  496,  n.  100a 
increasing  expenditure  within  first  cal- 
ender year,  475,  n.  14 
independent  contractor,  481,  n.  28 
independent  of  location  and  discovery, 

1  subd.  XIII,  n.  37 
injunction  to  restrain  proceedings,  504, 

n.  129 ;  505,  n.  139 
insufficiency,  examples,  472,  n.  4 ;  483, 
n.  35 ;  484,  n.  40  to  43,  44,  46,  49, 
51  to  53a ;  485,  n.  59  to  63 ;  486,  n. 
68,  69 ;  487,  n.  71 ;  488,  n.  75 ;  491, 
n.  82 
laches,  presumption,  428,  n.  3a 
land  department  alone  determines  pat- 
ent expenditure,  480,  n.  24a,  25 
cancellation   of  final   entry   by,   511, 

n.  155,  156 
can    not   cancel   mining   claim,   511, 

n.  156 
decision     destroys    mining    location, 

511,  n.  156 
has  no  jurisdiction  as  to,  480,  n.  25 
ruling  by,  488,  n.  76 
laying   out   routes   and    transportation 

not,  484,  n.  46 
law  does  not  prescribe  manner  of,  486, 

n.  84 
law  satisfied,  486,  n.  64 ;  488,  n.  73 
lienholder  may  perform,  481,  n.  30 
limekiln  not  sufficient  as,  483,  n.  35 
limitations,  507  and  n.  141  to  144 
local    regulations   provide   for,   495,   n. 
92,  93,  94 
penalty  for  failure  to  comply  with, 

475  and  n.  14 

statutes,  475,  n.  14,  15;  492,  n.  83; 

495,  n.  92  to  99 ;  502,  n.  114,  115 

location  and  discovery  dates  determine 

priority  of  right,  394,  n.  52 

right  to,  lost  by  claimant's  inaction, 

478,  n.  20 
right  to,  not  lost  by  claimant's  inac- 
tion, 512,  n.  159 
work  within  first  calendar  year,  475, 
n.  14 
locator  and  relocator  conflict  between, 

489,  n.  79 
lode  claims,  diamond  drill  holes  on,  is, 

484  n.  64 
machinery  as,  484,  n.  43,  46 ;  486,  n.  68 
made  by  holder  of  color  of  title,  481, 
n.  22,  28 
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by  holder  of  equitable  or  beneficial 

interest,  481,  n.  28 
by  optionee,  481,  n.  28 
maximum  limit  of  time  for,  472,  n.  1, 

5,  6 
may  be  acceptable  as  patent  expendi- 
ture, 472,  n.  4 
may  be  done  at  distance  from  property, 

486,  n.  66 ;  488,  n.  75 
may  be  done  upon  or  underneath  the 

surface,  483,  n.  34 
may   be   made   by   heirs,   assigns  legal 

representatives     or     by     one     in 

privity,  481,  n.  26,  27 
meals  counted  as,  484,  n.  53 
mere  occupancy   will   not  prevent   ad- 
verse relocation,  518,  n.  171 
mill  and  tunnels  suflScient  as,  486,  n. 

69 
mining  claims  governmental  restrictions 

within    withdrawn   areas,    520,    n. 

176,  178 
discussed,  520,  n.  176,  177 
miner's  rights  within  withdrawn  areas, 

478,  n.  23 ;  520  and  n.  175  to  178 
minimum  amount  and  maximum  limit 

of  time,  472,  n.  1 
mining  claim,  cutting  and  selling  tim- 
ber from,  not  willful  trespass.  393, 

n.  51 
moratorium  of  1931-32  and  later  years, 

474,  n.  12 
must  be  actual,  493,  n.  84 ;  495,  n.  96 
must  be  beneficial  if  beyond  boundaries, 

491,  n.  82 
must  be  done   as  required   by   federal 

statute,  494  and  n.  91 
must   continue   until   final   entry,  476, 

n.  16,  17 
must  have  direct  relation   to  develop- 
ment and  working  of  property,  483 

and  n.  35 
must  have  tendency  to  develop  claim, 

472,  n.  4 
negative   testimony   contradicting,   483, 

n.  36 ;  495,  n.  96,  97 
Nevada  statute  discussed,  495  n.  94 
New  Mexico,   failure   to   file   proof   of 

labor  changes  rule  as  to  burden  of 

proof,  496,  n.  100a 
notice,  actual  receipt  of,  by  corporation 

unnamed  therein,  502,  n.  113 

status  of  advertising,  510,  n.  152 
administrator  alone  insuflScient,  501 

and  n.  113 
administrator's  deed  conveys  no  title, 

501,  n.  113 
administrator's  rights  discussed,  501 

n.  113 
after  expiration  of  assessment  year, 

498  and  n.  103 
bv  administrator  to  heirs,  insufficient, 

'  501,  n.  113 


co-owner,  administrator  not  a,  501,  n. 
113 
as  trustee,  507,  n.  144 ;  509,  n.  147, 

148,  149 
delinquent,  504,  n.  119  to  129 
implied  promise  to  pay  part,  508, 

n.  146 
must  strictly  comply  with  statute, 

510,  n.  151 
nearest  newspaper  defined,  504,  n. 

123,  124 
no  adverse  by  excluded,  510,  n.  153 
not  personally  liable,  508,  n.  145, 

146 
one  not  actually  a,  can  not  give 

effective  notice  of,  500,  n.  106 
remedy  against  defaulting,  498,  n. 
103 ;  1159,  n.  40 
cuts  ofE  all  parties,  498,  n  103 ;  503, 

n.  116,  117 
demanding    contribution    how    given, 

498  and  n.  103 
does  not  affect  co-owners   not  men- 
tioned therein,  505  and  n.  133 
124  to  128 
example  of  proper,  505  and  n.  133 
hiatus  in,  fatal,  501,  n.  112 
in  daily  or  weekly  newspaper,  504 

and  n.  127 
must  be  in  nearest  newspaper,  504 

and  n.  123 
once  a  week  for  ninety  days,  504 

and  n.  123,  125 
period  of  publication,  504  and  n. 
124  to  128 
effect  of  proper,  498,  n.  103 ;  503,  n, 

116,  117;  504,  n.  129 
fatally   defective,    instances,   498,    n. 
103;  500,  n.  106  to  111;  501,  n. 
112,  113 ;  502,  n.  114,  115 ;  505  n. 
133,  136,  137 
independent      contractor      discussed, 

481a  and  n.  32a 
ineffective,  instances,  500,  n.  106  to 

111 
labor,  apportioned,  488,  n.  74 

and  improvements  defined,  472,  n. 
1,  4;  475  and  n.  14;  484  and 
n.   37   to   46;    486,   n.   46,   75; 
488  n.  75 
instances  of,  472,  n.  4 
if  sufficient  in  amount  and  of  bene- 
fit to  claim,  472,  n.  5 
not  done  will  not  suffice,  494  and 
n.  91 
must  be  actual,  500,  n.  106 
must  specify  expenditure  upon  each 

claim  for  each  year,  504,  n.  119 
no  question  as  to  effect  of,  504,  n.  129 
not  effective  as  to  omitted  co-owners, 

505,  n.  133 
personal  demand,  waiver  of,  504,  n. 
122 
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personal   or   by   publication,   498,   n. 

103 
precedents  for  answer  in  apex  suit, 

392,  n.  45 
proof,    filing    of,    does    not    prevent 

other,  495  and  n.  96 
proper  parties  to  receive,  501  and  n. 

112,  113 
publication,  commencement  of  period 

for,  504  and  n.  126,  127 

does  not  affect  co-owners,  not  men- 
tioned therein,  505,  n.  133 

example  of  proper,  505,  n.  133 

hiatus  in,  fatal,  501,  n.  112 

in  daily  or  weekly  newspaper,  504, 
n.  127 

must  be  in  nearest  newspaper,  504, 
n.  123 

once  a  week  for  ninety  days,  504, 
and  n.  123,  125 

period  of,  504,  and  n.  124  to  128 
record,     Californian     provision     for, 
498,  n.  103 

failure  to,  within  prescribed  time, 
498,  n.  103 

link  in  chain  of  title,  506,  n.  139 

mining   act   does   not   provide   for, 
506  and  n.  138 

prima  facie  evidence  of  forfeiture, 
506,  n.  139 

subsequent  filing  of,  502  and  r..  115 
rightfully  given,  498,  n.  103 ;  504  and 

n.  129 
rights  cut  off  and  title  perfected,  503 

and  n.  116,  117 ;  504  and  n.  129 
right    to   give   limited,   498,    n.    102, 

103;  500,  n.  106 
separate  statements  in,  498,  n.  103 ; 

504,  n.  118,  119 
service  of,  498,  n.  103 ;  504  and  n.  121 
several  locations  and  demand  may  be 

included  within  one,  504  and  n.  118 
specifications  in,  504  and  n.  118,  119 
state    statutes,    filing    subsequent    to 

time  fixed  by,  495  and  n.  95 
stockholder  cannot  give,  505  and  n. 

134 
strict    construction    of    statute    dis- 
cussed, 500  and  n.  106  to  111 
sufiiciency  of,  501  and  n.  112,  113 
tender  or  payment,  505,  n.  130,  131, 

132 
tender,   by    friend   or   co-owner,   505 

and  n.  131,  132 

ratification  of.  505  and  n.  133 
termination  of  rights,  502  and  n.  114, 

115 ;  503  and  n.  116,  117 ;  504  and 

n.  129;  507  and  n.  141  to  144 
to  administrator,  insufiicient,  501  and 

n.  113 


to  dead  and  to  all  whom  it  may  con- 
cern sufficient,  501  and  n.  12 
to   delinquent  co-owner,  504  and  n. 

119  to  129 
waiver  of  personal,  498  and  n.  103 ; 

504  and  n.  122 
work   must   be   done  by   one   giving, 
498,  n.  103 
notice  of  intention   to  hold  equivalent 
to,  474,  n.  13 
failure  to  file,  474,  n.  13 
filed  in  wrong  county,  474,  n.  13 
not  necessarily  beneficial,  472,  n.  4 
not  necessarily  wise  and  judicious,  472, 

n.  4 
not  necessary  to  make  each  year,  512, 

n.  159 
not  paid  for  may  be  sufficient,  494,  n. 

90 
not  required  after  entry,  476  and  n.  17 
not  within  location,  488  and  n.  73 ;  491, 

n.  82 
not  within  jurisdiction  of  land  depart- 
ment, 476,  n.  18 
obvious  purpose  of  law  of,  481,  n.  32 
occupancy  insufiicient,  518  and  n.  171 

uncoupled  with,  518  and  n.  171 
oil,  erroneous  patent,  390,  n.  40 

group    claims    limited    to    five    loca- 
tions, 487  and  n.  71 
lands,  innocent  trespasser  upon,  390, 

n.  40 
lessees  can  maintain  ejectment,  391 

n.  4 
limited  to  five  locations,  487,  n.  71 
on  claims  held  in  common,  488,  n.  75 
only  necessary  to  protect  against  relo- 
cation, 512,  n.  159 
on  oil  leases,  487,  n.  81 
optionee  may  make,  481,  n.  28 
ore,   actual    value   of,    presumed   to   be 
within     knowledge    of    defendant, 
391,  n.  51 
beneath  claim  presumed  to  be  of  that 

claim,  3^,  n.  52 
liable  for  value,  390,  n.  40 
miscellaneous   penal  legislation.   Ap- 
pendix A,  p.  645 
personal  property,  1  subd.  CXXI  and 

n.  220 
presumption    of    ownership,    394,    n. 

52 
purchase  of,  from  relocator,  390,  n. 

40 
quantity    and    value   of,    not    deter- 
mined, 390,  n.  40 
sale  of  by  relocator,  390,  n.  40 
secret  removal  of,  402  and  n.  85 
smelter  settlements  fix  value,  393,  n. 
51 

theft  of,  1  subd.  LXXVI  and  n. 
122 
value  of,  how  shown,  393,  n.  51 
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orebodies,  identity  of,  394,  n.  52,  53 
ore   crusher,    procuring   water   to   run, 

not,  484,  n.  42 
Original    Sixteen    Co.   vs.    Twenty-One 

Co.  Case,  390,  n.  40;  401,  n.  84 
ouster  of  claimant,  516,  n.  168 

insufficient  allegations  of,  516,  n.  157 
outside  of  boundaries,  486,  n.  65 ;  488, 

n.  75;  490,  n.  80 
outside  of  location,  472,  n.  4;  483,  n. 

35:  484,  n.  37;  486,  n.  64  to  70; 

488,  n.  70;  490,  n.  80 
owner     can     not    be     restrained     from 

working  property,  390,  n.  39 
ownership  always  upon  party  alleging 

it,  393.  n.  47 
burden   of  proof  upon  plaintiff  that 

apex    i*!    within    his   location,    394 

and  n.  52 
defendant   has  burden  of  proof  that 

apex  is  within  his  surface  bound- 
aries, 393,  n.  47 
presumption  rebutted,  393,  n.  47 
prima    facie    evidence    of,    sufficient, 

393,  n.  47 
patent  and,  480  and  n.  24a,  25 

after  cancellation   new   notice   to  be 

given,  477  and  n.  19 
application  lapses,  510,  n.  150 
continuance    of    annual    expenditure 

during,  511,  n.  155,  156 
erroneously  issued,  390,  n.  40 
expenditure  on  tunnel,  488,  n.  75 
issued  subsequent  to  default,  510  and 

n.  153 
issues  irresp?ctive  of  interim   trans- 
fers, 510,  n.  153 
mere    delav    in    issuing    immaterial, 

476  and  n.  17 
must  continue  until,  entry,  476  and 

n.  16 
new  application,  477  and  n.  19 
possession  after  cancellation  of  entry, 

477,  n.  19 
priority   of  right   not  determined   by 

date  of,  394,  n.  52 
prior  to  entry,  476  and  n.  16 
proceedings  discussed,  510  and  n.  150 

to  1.54 
question    for    land    department,    480 

and  n.  25 
register's  final   receipt  equivalent  to, 

472  and  n.  6 
right    to    arises    upon     payment    of 

price,  476  and  n.  17 
payment  not  conclusive,  493,  n.  85  to 

89;  494  and  n.  91  ;  495  and  n.  96 
not  essential,  494  and  n.  90,  91 
performance,  excused,  516  and  n.  168 
over  Sunday,  478,  n.  20 
place  of,  492  and  n.  82;  483  and  n. 

34,  35,  36 
possessory    title    depends    upon,    478 

and  n.  23 


proof  of,  495  and  n.  92  to  99 

test   of   sufficiencv,   491   and   n.    82 ; 

492  and  n.  82 ;  493,  n.  87 
personal  services,  485  and  n,  57  to  63 
insufficient  as,  485  and  n.  59  to  63 
of  watchman   discussed,   485,  n.   57, 

58 
persons  who  may  make,  481,  n.  26  to 

31 
procuring  water  for  ore  crusher  is  not, 

484,  n.  42 
placer    claim,    association    claim    upon, 

487,  n.  71 
character  of,  upon,  486,  n.  71 ;  491, 

n.  82 
drill    tests   and   dredging   operations, 

488  and  n.  55 
election  of  excess  ground  by  claimant 

in,  390,  n.  38 
excessive  location,  390,  n.  38 
possessory    title    depends    upon    per- 
formance of,  478  and  n.  23 
possible  loss  of  claim,  477  and  n.  19 
prospect  hole  adds  no  value  but  tends 

to  show  condition,  484,  n.  53 
right  to,  not  determined  by,  476  and 

n.  18 
searching    for   lodes   within,    is,   484 

and  n.  56 
until  excess  cast  ofE  location  of  excess 

is  a,  390,  n.  38 
upon  association  claim,  472,  n.  4 
presumption,  482  and  n.  33;  490  and 

n.  80,  81 
at  expense  of  claimant,  482  and  n.  33 
prevente($    by    forcible    or    clandestine 

possession  or  threats,  478,  n.  20 
prevents  forfeiture,  472,  n.  5 
prevention  effective  if  not  followed  by 

suit,  478,  n.  20 
prevention    of,    478,  n.    20;    516    and 

n.  167,  168 
prima   facie  evidence,  495   and  n.  96 ; 

497  and  n.  101 ;  502,  n.  159 
proof,  burden  of,  496  and  n.  100a  ;  497, 

n.  101 
cancellation     because     of    defective, 

511,  n.  155 
certified    copy   of   affidavit   of  labor, 

495,  n.  92 
exception  as  to,  496  and  n.  100a 
filing  of,  does  not  prevent  other,  495, 

and  n.  96 
may  be  controverted,  4^,  n.  94,  96 
must  be  clear  and  convincing,  496, 

n.  100 
necessary    if,    controverted,    495,    n. 

96 ;  496  and  n.  101 
proof  of  apex  right  absence  of,  394,  n. 

52 
burden  of,  394,  n.  52,  53 
entries    and   patents   not   conclusive, 

394,  n.  52 
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Annual  Expenditure — Continued 
proof  of  apex  right — continued 

performance  of,  495  and  n.  92  to  99 ; 
506  and  n.  138  to  140 

prima  facie  evidence,  495  and  n.  96 

priority,  determined,  394,  n.  52 

of  forfeiture,  506  and  n.  133,  139, 
140 ;  512,  n.  159 

required  by  land  department,  506  and 
n.  140 

required  from  relocator,  512,  n.  159 

supplemental,  495,  n.  94,  96 

testimony  to  sustain,  must  be  posi- 
tive and  affirmative,  495,  n.  96 

upon  defendant  to  prove  apex  within 
his  lines,  393,  n.  47 

upon  party  attacking,  488,  n.  85 

upon   party   denying,   except  in   cer- 
tain jurisdictions,  496  and  n.  100 
prosecution  of,  512,  n.  157,  158 
public    domain,    abandonment   of    loca- 
tion restores  location  to,  1  subd. 
I ;  430,  n.  14 

withdrawals  affect  only,  520,  n.  177 
pumping  water  may  not  be  sufficient, 

484,  n.  41 
purpose  of,  472,  n.  1 ;  481,  n.  32 
questioned  only  by  government  or  sub- 
sequent locator,  512,  n.  159;  520, 
n.  176 
register's    final    receipt    equivalent    to 

patent,  472  and  n.  6 
reasons  for,  472,  n.  1 ;  481,  n.  32 
record  local  statutes  provide  for,  506, 

n.  139 
relocation,  abandonment  subjects  claim 
to,  511  and  n.  156 ;  512,  n.  159 

Alaska,  barred  in,  479  and  n.  24a 

before  performance  of,  or  resump- 
tion of  work,  478  and  n.  23 

by  delinquent  owner,  513  and  n.  160, 
161 

California  barred  for  three  years  in, 
513,  n.  100 

can  not  be  based  upon  non-perform- 
ance of,  519  and  n.  172 

conditions  for,  519  and  n.  172,  173, 
174 

delinquent  co-owners  discussed,  489, 
n.  103 

forcible  ejectment  and  prevention  of, 
will  not  defeat  title  of  claimant, 
516  and  n.  168 

mere  occupancy  will  not  prevent, 
518  and  n.  171 

none  before  expiration  of  time  for, 
478,  n.  20 

not  fraudulent,  514  and  n.  162 

not  valid,  519  and  n.  172,  173,  174 

of  invalid  location,  434  and  n.  31 

premature,  478,  n.  10 

proof  of  as  asainst  subsequent,  512, 
n.  169 


resumption  of  work,  prevents  adverse, 

477,  n.  19 ;  512,  n.  157,  158,  159 
time  for  filing  affidavit  of  labor  pre- 
vents, 495,  n.  94 
title  by,  507  and  n.  144 ;  509  and  n. 

147 
relocator  as  trespasser,  478,  n.  20 
must  prove  failure  to  perform,  512, 

n.  159 
failure  to  perform,  512,  n.  159 
resumption  of  work,  absence  of  inter- 
vening claim,  512  and  n.  159 
after   relocation   lapses,   512   and   n. 

159 
before  adverse  relocation,  478  and  n. 

22 ;  512  and  n.  158,  159 
before  forfeiture,  478  and  n.  12 ;  512 

and  n.  158,  159 
burden  of  proof  rests  upon  original 

claimant,  517  and  n.  170 
defined,    512,   n.    157,    158;    1   subd. 

XIII,  n.  37 
discussed,  512,  n.  157,  158,  159 
excerpt  from  Van  Sice  v.  Ibex  Co., 

173  Fed.  895,  510,  n.  153 
fraud    against    government    defined, 

512,  n.  157 
holding  claim  without,  512,  n.   157, 

158,  159;  520,  n.  176 
insufficiency  of,  512,  n.  157 
interval  of  years  between  delinquency 

and,  512  and  n.  157,  158,  159 
"jumping"  forestalled,  512,  n.  158 
leasing    act    does    not    prevent,    on 

prior  locations,  429  and  n.  12 
mere  pretense  and  sham,  512,  n.  157 
must   be   prosecuted    in   good   faith, 

512,  n.  157 
prevents  adverse  relocation,  477  and 

n.  19 ;  512,  n.  157,  158,  159 
preserves  existing  estate,  512,  n.  157 
possession,  goes  only  to  right  of,  476, 

n.  18 
question  of  fact  and  not  of  law,  517 

and  n.  169,  170 
receiver  may  make,  481  and  n.  30 
resumption  of  work  prevents  adverse, 

477  and  n.  19;  512,  n.  157,  158, 

159 
state  laws  not  harmonious  as  to  right 

to  relocate  by  delinquent  claimant, 

512,  n.  159;  513  and  n.  162 
sufficiency  of,  512,  n.  167 
tacking  after,  513  and  n.  161 
what  is  not,  615  and  n.  163  to  166; 

516  and  n.  167,  168 
within  withdrawn  area,  478,  n.  23; 

520  and  n.  176,  177,  178 

divers  views,  520  and  n.  176,  178 

rights    to   valid    location    prior    to 
withdrawal,  620  and  n.  177 
right  not  determined  by  possession,  476 

and  n.  18 
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to  public  lands,  520,  n.  177 
termination  of,  503  and  n.  116,  117 
roads  and  trails  as,  484 ;  486  and  n. 

64,  68 
roadways  are  necessities,  486,  n.  62,  68 
rock  sampling  is  not,  484  and  n.  40 
rule  as  to  claimant's  rights  to  public 

lands,  520,  n.  177 
rule  or  custom  of  miners  can  not  au- 
thorize less,  475  and  n.  15 
shaft    or    running   drifts    sufficient   as, 

486  and  n.  70 
should  be  performed  each  year,  477,  n. 

19 
should  continue  until  payment  of  pur- 
chase price,  476  and  n.  15 
should  have  tendency  to  develop  mine, 

472,  n.  5 
smelter  excavation  is  not  sufficient  as, 

483,  n.  35 
solely  concerns  adverse  claimants,  480 

and  n.  85 
specific     performance     of     compromise 

agreement,  447,  n.  32 
stamp  mill  repairs  insufficient  as,  491, 

n.  82 
state  statute  or  local  rule  may  increase, 

475  and  n.  14 
provide    for    the    making,    recording 

and  legal  effect  of,  495  and  n.  92 
statute   requiring,    is    mandatory,   493. 

n.  84;  495,  n.  96 
collection    of   statutes  affecting,   473 

and  n.  7  to  10 ;  495  and  n.  92  to  97 
statute  of  limitations  may  bar  original 

claimant's  right,  478,  n.  20 
stockholder    in    corporation    may    per- 
form, 481  and  n.  29 
stockholder's  status,  481,  n.  29,  30 
statutory  tunnel  owner's  rights,  390,  n. 

36 
stranger  to  title  cannot  make,  481  and 

n.  32 
•subsequent  locator,  limitation,  512,   n. 

159 
subsequent  to  default,  473,  n.  10 
sufficiency,  examples,  472,  n.  4,  5 ;  483, 

n.  35 ;  484  and  42,  53  to  56 ;  486, 

n.    67,   68,    69,    75;    490,    n.    80; 

491,  n.  82 
sufficient  if  it  satisfies  the  law,  472,  n. 

4 ;  491  and  n.  82 ;  492,  n.  83 
sufficient    though    not    paid    for,    494 

and  n.  90 
suit  in  ejectment,  478,  n.  20 
Sunday,  work  on,  478,  n.  20 
supplies,  value  of,  counted  as,  484  and 

n.  50 
surface,   adverse  suit  determines  right 

to,  only,  394,  n.  52 
common  law  rules,  321  and  n.  59 
destruction  of,  321,  n.  60 


improper  and  negligent  mining,  321, 

n.  61 
lateral,  323  and  n.  63 
lessee  of  United  States,  321,  n.  60 
work  may  be  insufficient,  484,  n.  41 
surface    support,    mineral    estate   owes 
servitude  of  sufficient,  321  and  n. 
62 
of  strata,  324  and  n.  67 
presumption,  323  and  n.  64 
right  not  taken  away  by  agreement, 

323  and  n.  66 
rule  requiring,  322,  n.  63 
support  of,  321,  n.  60,  61,  62 
title  by  prescription,  322,  n.  63 
underground  survey  may  be  ordered 

by  court,  325,  n.  69 
waiver  must  be  express,  322  and  n. 
66 
survey  and  inspection  incidental  to  ac- 
tion in  trespass,  395  and  n.  52 
can    not   be    credited    as   patent   ex- 
penditure or  as,  484  and  n.  53a 
suspension  of,  474  and  n.  11,  12,  13 
test  as  to  sufficiency  upon  group,  389, 

n.  40 
threat  of  violence   preventing,   516,   n. 

167 
time  for,  preserves  claim  from  reloca- 
tion, 1  subd.  XIII,  n.  37 
tunnel,   run   for  development  of  lodes, 
472,  n.  4 ;  486,  n.  62 ;  489,  n.  79 ; 
490,  n.  80 
work  upon,  472,  n.  4 
unnecessary    after    patent    entry,    476, 

n.  17 
until  patent  entry  should  continue,  476, 

n.  16,  17,  18 
v/aived,  474,  n.  11,  12,  13 
when  must  be  done,  473,  n.  7  to  10 
who  may  not  perform,  481,  n.  32 
who  may  perform,  481,  n.  26  to  31 

Annual  Labor 

See  Annual  Expenditure 

Anticlinal  Vein,  141 

Apex 

See  Boundaries,  Dip  and  Downward 
Course,  Intralimital  and  Extra- 
lateral  Rights,  Mining  Terms  and 
Phrases,  Vein,  Lode  and  Ledge 

Assessnnent  Work 
See  Annual  Expenditure 

Attorney,   Application  for  Transmission 
of  Notices  and  Communications  to 
Appendix  B,  Form  70 

Attorney  in  Fact,  Appointment  of 
Appendix  B,  Form  69 
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Attorney,  Letter  of 
Appendix  B,  Form  67 

Basis  of  Amended  Location 
See  Locations 

Beach  Claims,  191 

Blanket  Vein,  145 

Blind  Vein,  150 

Bona  Fide  Purchaser 

See  Conditional  Sales,  Federal  Statutes 
of  Limitation,  Mining  Patents, 
Public  Domain,  Suits  Affecting 
Mining  Patents 

bar  to  action  against,  62,  n.  88 ;  340, 
380 

burden  of  proof  upon,  62,  n.  88 

defenses,  107,  565 

legal  presumptions,  100 

no  action  by  United  States,  62,  n.  88 

no  valid  claim  as  assignee  under  condi- 
tional sale  contract,  563 

title  superior  to  that  of  United  States, 
62,  n.  88 

when  corporation  is  not  a,  62,  n.  88 

when  liable  to  owner  for  purchasing 
ore  from  trespasser,  390  and  n.  60 

Boulder  Dam  Area 

mining  claims  within,  596,  650 
Boundaries 

See,  also,  Annual  Expenditure,  Adverse 
Claims,    Locations,    Placers,    Sur- 
veys 
absence  of,  532  and  n.  31,  32,  33 
absence  of  lays  claim  open  to  reloca- 
tion, 616,  n.  84 
adoption  of,  529  and  n.  27 
adoption  of  survey  lines,  526  and  n.  18 
agricultural  patent  may  prevent  exer- 
cise of  extralateral  right,  558  and 
n.  119 
apex,  bisected,  senior  locator's  rights, 
556  and  n.  109,  110 
conflicting  locations  having,  547  and 

n.  78 
crossing  one  end  line  and  one  side 

line,  546  and  n.  75 
defined,  521  and  n.  1 
discussed,  546  and  n.  74  to  77 
extending  through  part  or  all  of  loca- 
tion, 546  and  n.  77 
junior  locator's  rights  cease,  547  and 

n.  78 
need  not  pass  through  both  end  lines, 

546  and  n.  77 
of  broad  lode,  556  and  n.  109,  110 
within  two  conflicting  locations,  547 
and  n.  78;  556  and  n.  109,  110 
blind  vein  within  tunnel,  557,  n.  112 


broad    lode    bisected    by    division    line, 
556  and  n.  109 
ownership,  556  and  n.  110 
Californian  law  fixes  no  time  to  mark 

location,  532  and  n.  31,  32,  33 
Californian  rule  as  to  placer  locations, 

525  and  n.  15 
change  of,  527  and  n.  19  to  25 
by  stranger,  528  and  n.  26 
right  to  change,  527,  n.  19 
conflicting  lode  locations,  547  and  n.  78 
conformation  and  condition  of  ground 

control,  521  and  n.  4 
Congress   provides   how   mining   claims 

may  be  acquired,  521,  n.  1 
constructive     possession,     location     is 

only,  530,  n.  28 
courses  and  distances  discrepancy   be- 
tween and,  535,  n.  44 
and  monuments  discussed,  536,  n.  44 ; 

537,  n,  45 
land  outside  of  monuments,  536,  n. 

45 
least  reliable,  536,  n.  45 
lowest  scale  in  evidence,  537,  n.  45 
no    rule    can    be    applied    governing, 

553,  n.  92 
omission  of  one  in  location  notice  not 

fatal,  536,  n.  44 
must  yield  to  monuments,  536,  n.  44 
court  can  not  make  a  new  location  nor 
enlarge  rights,  542,  n.  55,  61 
drew  in  lines  to  avoid  excess,   527, 

n.  21 
not  harmonious  as  to  excessive  loca- 
tions, 522  and  n.  8 
not  harmonious  as  to  relocation,  522 

and  n.  8 
not  harmonious  as  to  suflSciency  of, 
521  and  n.  4 
description,  errors  in  determined,  536, 
n.  44 
in  location  notice  binding,  536,  n.  44 
variance  between  calls  and  markings, 

536,  n.  44 

destruction  of,  530  and  n.  28,  29 
no  presumption  against  validity,  530, 

n.  28 
dip  may  be  followed  indefinite  distance, 

544,  n.  71 
discovery,    diligent    working    towards, 

537,  n.  46 

exploration  must  precede,  537,  n.  46 

location  without,  gives  right  to  effect, 
537,  n.  46 

or  primary  vein  determines  end  lines 
and  side  lines,  545  and  n.  74 
drift,  restriction  upon  running,  553  and 

n.  98 
end  lines,  acquiesced  in,  542  and  n.  02, 
64 

agreement  between  conflicting  claim- 
ants, 542  and  n.  64 
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and  side  lines,  distinction,  542  and  n. 

54,  55 
and    side    lines,    functions    different, 

552,  n.  89 
any  angle  or  variation,  542  and  n.  57 
ap«x    need    not    pass    through    both, 

546  and  n.  77 
as  side  lines,  542  and  n.  55 
by  agreement,  544,  n.  64 
changed  by  relocation,  542  and  n.  59 
changed  by  survey,  542  and  n.  60 
coincidence  of  lines,  552  and  n.  93 
coincidence    of  lines   does   not   make 

them  side  lines  nbr  end  lines,  552 

and  n.  93 
continue   in    own    direction    horizon- 
tally either  way,  542  and  n.  58 
converging,  544  and  n.  70,  71 
conveyance,  by,  542  and  n.  63 
court  can  not  make  new  location  nor 

enlarge  rights,  542,  n.  55 
defined,  542,  n.  51 
distinction   between,   and   side   lines, 

542  and  n.  54,  55;  550  and  n.  90 
divergent,  discussed,  543,  n.  65 
drawn    at    point    where    lode    termi- 
nates, 546,  n.  75 
drawn    inaccurately    or    imperfectly, 

542,  n.  55 
drawn    where    lode    intersects    side 

line,  546  and  n.  75 
excluding  triangle,  542,  n.  51 
extralateral  right,  544  and  n.  70 
fixed  by  conveyance,  542  and  n.  63, 

65 
how  changed,  542  and  n.  60  to  64 
immutability  of,  545  and  n.  52,  73,  74 
inaccurate  or  irregular,  542,  n,  58 
inadequate,  instance,  542,  n.  58 
instances  of  what  are  not,  542,  n.  53 
intermediate  discussed,  542,  n.  61 
judgment  discussed,  543,  n.  69 
judicially  construed,  542  and  n.  61 
limit  appropriation  on  course  of  vein, 

542  and  n.  51 
limit  following  strike,  544,  n.  71 
location  beyond,  544,  n.  71. 
may  be  side  lines  or  vice  versa,  552 

and  n.  90 
must  be  marked  upon  surface  and  be 

parallel,  533,  n.  36 ;  542,  n.  56 
must  have  substantial  existence,  542, 

n.  53 
non-parallelism  of,  cured  by  patent, 

549  and  n.  81 
not  necessarily  of  equal  length,  542 

and  n.  56a 
not  necessarily  so  marked  or  called, 

542,  n.  51 ;  787,  n.  15 
not  parallel  as  shown  upon  map,  553, 

n.  98 


not     parallel     prohibits    extralateral 

rights,  543  and  n.  69 
of  all  veins  within   boundaries,  545 

and  n.  72 
of  unequal  length,  542  and  n.  56a 
parallel,   and   must  be  straight,  542 

and  n.  56 
parallel  not  required  by  act  of  1866, 

543  and  n.  65 
parallelism     in     irregularly     shaped 

land,  550  and  n.  82  to  85 
parallelism  of,  533,  n.  36 ;  542,  n.  52, 

56 ;  543  and  n.  65  to  69 ;  548  and 

n.  79 ;  549  and  n.  81 ;  551  and  n. 

86,  87 
parallel,  essential,  542  and  n.  52 
patent  conclusive  as  to,  559,  n.  81 ; 

551  and  n.  87 
plane  of,  can  not  be  drawn  at  right 

angles  to  veins  not  identical,  545 

and  n.  73 
presumed  to  be  true,  549  and  n.  80, 

81 
primary    vein    determines,    and    side 

lines,  545  and  n.  74 
projection  of,  542,  n.  51 
question  of  fact,  540,  n.  49 ;  551  and 

n.  86,  87 
question  of  law,  542,  n.  49 
side  lines  become,  552  and  n.  89 ;  555 

and  n.  101 

determined  by  primary  vein,   545, 
n.  74 
sense  of  statute,  542,  n.  51 
survey,  542  and  n.  60 
vein  crossing,  542,  n.  61 
vein    crossing,    and    side    line,    542, 

n.  57 
within  patented  area,  548  and  n.  79 
estoppel,   effect  of  mistake   as   to,   538 

and  n.  47 
evidence,  courses  and  distances  lowest 

scale  in,  536,  n.  45 
negative  and  positive,  530,  n.  28 
excess,  abandonment  of  and  relocation 

made,  522,  n.  5 
abandonment  of,  should  not  include 

discovery,  522  and  n.  6 
casting  off  of,  522  and  n.  8 ;  527  and 

n.  21 
contrary  to  law,  527,  n.  19 
court  drew  in  lines  to  avoid,  528,  n. 

21 
does  not  impart  notice  of  extent  of 

location,  522,  n.  8 
entirely  void,  522,  n.  5 
excuses  for,  522,  n.  5 
may  be  abandoned,  522  and  n.  6 
may  be  located  when  plainly  shown, 

522,  n.  5 
may  be  valid  in  part  and  void  as  to 

part,  522,  n.  5 
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Bou  ndaries — Continued 
excess — continued 

measurements,     data     for,     showing, 
522,  n.  5 
does  not  impart  notice  of  extent  of 

location,  522,  n.  8 
entirely  void,  522,  n.  5 
excuses  for,  522  and  n.  5 
notice  of  size  of  claim  not  given  by, 

522,  n.  8 
not  void  if  no  fraud,  522  and  n.  5 
no  boundaries  at  all,  522,  n.  8 
partially  void,  522,  n.  5 
placer  location  void,  522,  n.  5 
posted  notice  may  show,  522,  n.  5 
reasonable  time  allowed  to  cast  off, 

522  and  n.  7 
reasonable  time  to  correct,  522  and 

n.  7 
relocator  may  be  trespasser,  522,  n.  5 
relocator   must  give  notice  to   prior 

locator,  522,  n.  5 
when  not  void,  522  and  n.  8 
when  open  to  adverse  location,  522 
and  n.  8 
exclusive   possession   vests    in   locator, 

530  and  n.  28 
extralateral   right  and   side  lines,   555 
and  n.  101  to  108 
ceases    when    strike    passes    through 
side  or  end  line,  555  and  n,  106, 
107 
depends  upon  priority  of  location  and 

not  of  patent,  558  and  n.  118 
does    not    follow    irregular    location, 

533,  n.  36 
exercise  of  prevented,  ^58  and  n.  119 
exception,  558  and  n.  11^ 
how  bounded,  546  and  n.  75 
may  be  secured,  550  and  n.  83 
measurement,  543,  n.  65 
new  side  lines,  542,  n.  61 
new    side   line    given    to    determine, 

542,  n.  61 ;  555  and  n.  105 
no  application,  547  and  n.  78 
no  rights  acquired  in  segment,  555, 

n.  106 
not  lost  within  patented  claim  by  con- 
flicts   and    diagonal    corners,    548 
and  n.  79 
priority  of  location,  558,  n.  118 
restrictions  upon,  554  and  n.  90,  100 
secured  by  overlap,  550  and  n.  82 
floating  or  swinging,  527,  n.  19,  21 
intruder   can   initiate   no    rights,    528, 

n.  26 
intruKions  upon  possession,  537,  n.  46 
jury,  instruction  to,  as  to  sufliciency  of 

location,  521,  n.  4 
law,  object  and  purpose  accomplished, 

521,  n.  1 
legal  overlap,  550  and  n.  82;  628  and 
n.  5 


licensees,  difference  between,  and  tres- 
passers, 537,  n.  46 
local  legislation  and  rule,  placing  mark- 
ings as  required  by,  521  and  n.  4 
compliance  with,  521,  n.  1 
location,  all,  may   be  placed  uf>on  ad- 
joining ground,  523  and  n.  9 
courts    can    not    establish    or    make 

new,  527,  n.  25 
diversity  of  rulings  as  to  markings, 

521,  n.  4 
examples  of,  521,  n.  4 
extent  of  rights  below  surface,  542 

and  n.  51* 
failure  to  sufficiently  mark,  521,  n.  4 
floating,  527  and  n.  19  to  25 
instance  of  void,  521,  n.  2 
instances  of  marking,  421,  n.  4 
instances   of   sufficiency,   521,   n.   1 ; 

535  and  n.  43 
instruction  to  jury  as  to  validity  of, 

521,  n.  4 
invalid  as  against  subsequent  locator, 

532,  n.  33 
lode,    marks    upon    patented    or    un- 
patented ground,  523  and  n.  9 
marking  of,  main  act  of,  521,  n.  2 
may  be  irregular  in  form,  543  and 

n.  67,  68,  69 

mere   marks   upon   ground   does  not 

show    valid    and    subsisting,    528, 

n.  26 

must  be  distinctly  marked,  521,  n.  1 

must  be  openly  and  peaceably  done, 

523  and  n.  9 
must  be  of  character  that  the,  can 

be  readily  traced,  521,  n.  2 
nonmineral  land  may  be  included  in, 

541  and  n.  50 
no  possessory  right  acquired  by  void, 

521,  n.  2 
only  constructive  possession,  530,  n. 

28 
question  of  fact,  540  and  n.  49 
rights    under    imperfect,    522,    n.   5; 

542,  n.  55 
testing  validity  of,  528,  n.  26 
ultimate  fact  in  determining  validity 

of,  521,  n.  2 
uncompleted,     monuments     not    evi- 
dence of,  537,  n.  46 
without  discovery,  537,  n.  46 
location  notice,  description  in,  binding, 

536,  n.  44 
locator    can    not    be    deprived    of    in- 
choate rights  by   tortious  acts  of 
others,  528,  n.  26;  530,  n.  28 
duty  to  maintain  location,  530,  n.  2S 
limitations,  553  and  n.  95  to  98 
rights  in  making  location,  522,  n.  5 ; 
533,  n.  35,  36 ;  542,  n.  51 
lode  location,  form  of,  533  and  n.  35,  36 
need  not  be  a  parallelogram,  533  and 
n.  36 
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need   not   conform   to   public  survey 

lines,  533  and  n.  34 
no  extralateral  right,  533  and  n.  36 
of  irregular  shape,  533,  n.  36 
subsequent    to    agricultural    patent, 

558  and  n.  119 
to    reach    unappropriated    territory 

and  discovered  vein,  533,  n.  35 
vein  or  lode  principal  thing,  surface 

but  an  incident,  542,  n.  57 
marking,   any   time  before  intervening 

right,  532,  n.  32 
distinct,  mandatory,  521,  n.  2 
distinct,    question    of   fact,   540   and 

n.  49 
diversity  of  rulings  and  method,  521, 

n.  4 
instances  of  delay  in,  532,  n.  33 
instances    of    sufficient    and    insuffi- 
cient, 535,  n.  43 ;  537,  n.  46 
object  of  law,  521,  n.  1 ;  536,  n.  45 
posted  notice  may  be  part  of,  521, 

n.  1,4 
reasonable  time  for,  532  and  n.  32,  33 
markings,   courts   disagree  as  to  suffi- 
ciency, 521,  n.  4 
disappearance  of,  530,  n.  28;  531,  n. 

29,  30 ;  532,  n.  31,  32,  33 
discussed,  521,  n.  4 ;  531,  n.  28 ;  536, 

n.  44,  45 ;  537,  n.  46 
every  object  placed  upon  the  ground 

serves  as.  521,  n.  4 
instances  of,  521,  n.  4 
may  lie  upon  patented  or  unpatented 

land,  523  and  n.  9 
mistake  as  to   true,   effect,  538  and 

n.  47 
must  be  distinct,  521  and  n.  1 
not  conclusive,  537  and  n.  46 ;  540, 

n.  49 
on  old  claim,  531  and  n.  29 
question  of  fact  as  to,  540  and  n.  49 
reasonable   time   for,    instances,   532 

and  n.  32,  33 
removal,   obliteration   or   destruction 

of,  530  and  n.  28 
should    be    done    within    reasonable 

time  and  before  adverse  rights  at- 
tach, 532  and  n.  33 
should    be    readily    ascertainable    by 

third  person,  521,  n.  1,  4 
state  regulations,  535,  n.  43 
sufficiency  can  not  be  questioned  by 

subsequent  locator,  532,  n.  33 
sufficient  in  one  place  insufficient  in 

another,  535,  n.  43 
mining  locations  should  be  in  compact 

form,  525,  n.  15 
monuments  are  not,  535  and  n.  40  to 

43 
are    the    means    by    which,    can    be 

traced,  535  and  n.  40 


can   not  be  changed   to  work   inter- 
ference  with    claims    subsequently 

located,  528,  n.  24 
conflict  between,  and  courses  and  dis- 
tances, 536,  n.  44,  45;  537,  n.  45 
control  courses  specified  in  location 

notice  or  patent,  536,  n.  44;  537, 

n.  45 
control  distances,  536  and  n.  44,  45 
courses  and  distances  discussed,  536, 

n.  44 
effect    of    certainty    or    uncertainty, 

536,  n.  44 
fix  lines  upon  the  ground,  528,  n.  24 ; 

536,  n.  44 
former  existence  must  be  established, 

531  and  n.  30 
location  certificate  may  govern  and 

control,  536,  n.  44 
mere   placing    does    not   make   valid 

location,  528,  n.  26 
of  prior  location  may  be  adopted  or 

rebuilt,  529  and  n.  27 
or  uncompleted  location,  537,  n.  46 
placed  so  that  lines  of  location  can 

be  traced,  535  and  n.  41 
stranger,  change  of,  by,  528  and  n. 

26 
what  considered  as,  535,  n.  40 
without  discovery,  537,  n.  46 
negative  testimony  as  against  positive 

testimony,  530  and  n.  28 
no  hard  and  fast  rule  as  to  sufficiency 

of,  521  and  n.  4 
nonmineral   land    may    be    included    in 

mining  claim,  541  and  n.  50 
no     presumption     against     validity     of 

location,  531,  n.  29 
no   rights   initiated   to   ground   within,. 

523  and  n.  11 
notice  to  third  person,  521,  n.  1 
overlap  by  consent  or  openly  without 

fraudulent  entry,  550  and  n.  84 
consent   to,   not   necessary,   523   and 

n.  10 
no  rights  acquired  in  ground  within, 

523  and  n.  11 
owner's  consent  to,  not  essential,  523 

and  n.  10 
subsequent    objection    by    senior    lo- 
cator unavailing,  550  and  n,  85 
overlapping  location  defined,  525,  n.  9 ; 

550  and  n.  82  to  85 
does  not  vitiate,  523  and  n.  9,  10,  11 
junior  locator's   rights,   544,   n.   70 ; 

550  and  n.  82 

patent,    agricultural,    conflicting    with 
mining,  558,  n.  119 
conclusive  as  to  end  lines,  549,  n.  81 ; 

551  and  n.  87 

description  controlled  by  monuments 
upon  the  ground,  536  and  n.  45 
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Boundaries — Continued 
patent — continued 

determination    of    rights    under   con- 
flicting patents,  558,  n.  119 
discrepancy  between  description  and 

monuments,  536  and  n,  44,  45 
extralateral  right  can  not  be  defeat- 
ed, 549  and  n.  81 ;  bttt  see,  558,  n. 
112 
legal    presumption    as    to    end    lines, 

549  and  n.  80 
monuments  must  be  maintained,  536, 
n.  45 

presumption  from,  549  and  n.  80,  81 

prior  agricultural,  precludes  follow- 
ing dip,  558,  n.  112 

priority  of  right  determined  by  pri- 
ority   of    discovery    and    location, 
558,  n.  119 
patented  area,  end  lines  within,  548  and 

n.  79 
pedis  possessio  as  against  mere  wrong- 
doer, 532,  n.  33 

defined,  530,  n.  28 ;  539  and  n.  48 

difference  between,  and  constructive 
possession,  530,  n.  28;  539  and  n. 
48 

gives  good  title,  539  and  n.  48 

legal  recognition  of,  537,  n.  46 

reasonable  time  for  protection,  537, 
n.  46 

regarded  as  a  necessity,  537,  n.  46 
placer  claim,  danger  of  adopting  public 
survey  lines,  526  and  n.  18 

form  of,  534  and  n.  37,  38 

located  as  are  lode  claims,  525,  n.  14 

located  by  legal  subdivisions,  521,  n. 
2 ;  525  and  n.  14  to  17 

located  same  as  lode  claims,  525  and 
n.  14  to  17 

located  upon  surveyed  lands,  525  and 
n.  14  to  17 

location  of  in  California,  Nevada  and 
Washington,  525  and  n.  15,  16,  17 

manner  of  locating  upon  surveyed 
land,  525  and  n.  14  to  17 

not  necessary  to  invade  suitface  of 
other  claims,  524  and  n.  12,  13 

Nevadan  rule,  525,  n.  16 

overlap  not  allowed,  524  and  n.  12, 13 

rule  not  applicable,  524  and  n.  12,  13 

shoestring,  exception  to  rule  govern- 
ing, 721  and  n.  28 
general  rule,  525,  n.  15 
not  sanctioned,  525,  n.  15 

square  in  form,  525,  n.  14,  15 

surface  essential  to  mining  opera- 
tions, 524  and  n.  12,  13 

surface  thing  located,  524  and  n.  12, 
13 

upon  surveyed  land  should  conform 
to  lines  of  public  survey,  525,  n. 
14,  15 


upon   unsurveyed  lands,   534  and  n. 

38 ;  721  and  n.  26 
upon     unsurveyed     land     should     be 
square  in  form,  525,  n.  14,  15 
possession,  intrusions  upon,  537,  n.  46 
posted  notice,  construction  of,  521,  n.  4 
part  of  marking,  521,  n.  1,  4 
same  as  if  not,  536,  n.  44 
presumption    as    to   course   of   vein   or 
lode,  557  and  n.  Ill,  112 
from  patent,  549  and  n.  80,  81 
none,  531  and  n.  29,  30 
primary  vein  determines  end  and  side 

lines,  545  and  n,  71 
protection  against  forcible,   fraudulent 

intrusions,  537,  n.  46 
question   of   fact   as   to   parallelism   of 
end  lines,  551  and  n.  86 
sufficiency  of,  540  and  n.  49 ;  551  and 
n.  87 
record  binding  upon  locator,  536,  n.  44 
constructive  notice  of  possession  and 

of  the  boundaries,  530,  n.  28 
effect  of  statutory  time  to,  532,  n.  33 
locator  not  limited  to,  536,  n.  44 
same  as  if  not  made,  536,  n.  44 
relocation  end  lines,  542  and  n.  59 
rights  of  junior  locator  cease,  547  and 

n.  78 
rule,  no  hard  and  fast  as  to,  521  and 
n.  2 
not  applicable  to  placer  claims,  524 
and  n.  12,  13 
shifting,     in     absence     of     intervening 

right,  527  and  n.  19  to  25 
side  lines  and  end  lines,  different  func- 
tions, 552,  n.  89 
and  end  lines,  distinction,  542  and  n. 

54,  55 
and   extralateral   rights,   555   and   n. 

101  to  108 
angles  and  elbows.  552  and  n.  92 
are  laid  along  course  or  strike,  552 

and  n.  88 
coincidence  of  lines,  552  and  n.  93 
converging  or  diverging,  552  and  n. 

92 
common  to  two  claims  not  end  line 

of  another  claim,  552  and  n.  94 
following    vein    beyond,    554    and    n. 
100;  555  and  n.  102,  103,  104.  108 
irregular  and  unequal  width,  552  and 

n.  91 
may  become  end  lines  or  vice  versa, 
whether   so    intended    or   not,   552 
and  n.  90 ;  555  and  n.  lOS 
may    be    irregular    and    of    unequal 

width,  552  and  n.  91 
may  have  angles,  elbows,  converge  or 
diverge  if  along  the  lode,  552  and 
n.  92 
new  given  to  determine  extralateral 
right,  542,  n.  61 
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not  end  line  of  another  claim,  552 

and  n.  94 
placed   across  vein   or  lode  are  end 

lines,  552  and  n.  89;  555  and  n. 

101 
primary    vein    determines,    and    end 

lines,  545,  n.  71 
shall  not  be  laid   so  as  to  increase 

width  or  length  of  location,   552, 

n.  91 
surface  limitations,  553  and  n.  95  to 

98 
vein  entering  end  line,  555  and  n.  104 
vein  passing  through  both,  555  and  n. 

102 
sinuosity  of  veins,  546  and  n.  75,  76,  77 
stake  is  not  post,  521,  n.  2 
stakes     and     monuments     control     dis- 
tances, 536  and  n.  45 
stakes  at  four  corners  may  be  sufficient, 

535  and  n.  42 
disappearance  of,  530,  n.  28;  531,  n. 

29,  30,  31,  32 
may  be  insufficient,  535  and  n.  43 
obliterated,  530,  n.  28 
obliterated,  no  loss  of  title,  530,  n. 

28 
proof   of   failure   to    erect,    not   con- 
clusive, 530,  n.  28 
statutory     time     for     recording     holds 

claim,  532,  n.  33 
strike   of   vein   determines   measure   of 

extralateral  right,  555  and  n.  106, 

107 
termination,  555  and  n.  105 
subsequent  locator  acts  at  his  peril,  528 

and  n.  26 
may  make  location  and  test  validity 
.  of  his  own  and  prior  location,  528, 

n.  26 
must  take   notice  of  prior  location, 

528  and  n.  26 
objection  to  sufficiency  of  markings 

of  prior  location,  532,  n.  33 
subsurface,    restrictions    upon    locator, 

553  and  n.  96,  97,  98 
sufficient,  521,  n.  1;  535,  n.  43;  540, 

n.  49 
supplementary    state    legislation    more 

exacting  than  federal  law,  521  and 

n.  2 
should    be   liberally    construed,    521, 

n.  2 
surface  an  incident,  542,  n»  57 

determination  of  extent,  542,  n.  57 
in   connection  with   placer  locations, 

524  and  n.  12,  13 
limitations,  553  and  n.  95  to  98 
relation    of    vein    or    lode    to,    542. 

n.  57 
restrictions  upon  locator,  553  and  n. 

95 


rights    depend    upon   discovery,    542, 

n.  57 
rights    determine    subsurface    rights, 

542  and  n.  51 
vein    or   lode    principal    thing,    542, 
n.  57 
surveyed  and  unsurveyed  lands,  placer 
locations  upon,  521,  n.  2 ;  525  and 
n.  14  to  17 ;  721,  n.  26  to  30 
swinging   or   floating  location,   528,    n. 

19,  21 
tenants  at  will,  difference  between  and 

trespassers,  537,  n.  46 
tortious  acts,  528,  n.  26 ;  530,  n.  28 
trespass,    justification    of,    558    and    n. 
116,  117,  118,  119 
right  to  follow  vein  or  lode  does  not 
authorize  nor  justify,  558  and   n. 
113 
trespasser  can  initiate  no  rights,  528, 
n.   26 
prima  facie  is,  558  and  n.  114 
trespassers,     diJRPerence     between     and 
tenants  at  will,  537,  n.  46 
who  are  not,  537,  n.  46 
tunnel,  blind  vein  within,  557,  n.  112 
locators  rights  not  destroyed,  557,  n. 

112 
restriction  upon  running,  553  and  n. 

98 
subordinate    to    prior   lode    location, 
557,  n.  112 
underground  exploration,  553  and  n.  95, 

96,  97 ;  554  and  n.  99,  100 
upon  adjoining  ground,  523,  n.  9 
unsurveyed  land,  placer  location  upon, 

538,  and  n.  38 
vein,   crossing  end  line  and   side  line, 
542,  n.  61 
inference  of  course  of,   546,   n.   75 ; 

557  and  n.  Ill,  112 
more    parallel    with    end   lines    than 

side  lines,  555  and  n.  108 
presumption  of  continuance,  557  and 

n.  Ill 
presumption  of  regularity  of  location, 

557  and  n.  112 
sinuosity  of,  556  and  n.  75,  76,  77 
vein  or  lode,  discussion  of  legal  iden- 
tity  or  continuity   of,  554,   n.   99, 
100 
must  be  contiguous  and  in  place,  554, 

n.  99 
need  not  be  straight,  nor  of  uniform 
dip   or   thickness  or  richness,   554 
and  n.  100 
portion   removed,  554,  n.  99 
pursuit  of,  554  and  n.  100 
union  of,  558,  n.  118 
Washington    State    rule    as    to    placer 

locations,  525,  n.  17 
what  constitutes,  521  and  n.  1,  2,  3,  4 
working  the  claim,  553  and  n.  95  to  98 


848 


INDEX 


(References  are  to  sections) 


Burden  of  Proof 

abandonment,  659  and  n.  75 
adverse  claim,  465  and  n.  107 
adverse  claim  suits,  806  and  n.  23 
commingling  of  ores,  559  and  n.  2 
conditional  sales,  567  and  n.  8 
cutting  timber,  70  and  n.  104,  105;  71 

and  n.  106    . 
eminent  domain,  635  and  n.  34 
equitable  estoppel,  427  and  n.  128 
exemption   of  lode  from   placer  claim, 

804  and  n.  21 
extralateral  rights,  682  and  n.  44 
failure    to    make    annual    expenditure, 

496  and  n.  100,  100a 
forfeiture,  387  and  n.  25 ;  659  and  n.  75 
fraud  upon  government,  338  and  n.  26, 

27 
lode  within  placer  claims,  804  and  n.  21 
prior  location,  388  and  n.  27 
resumption  of  work,  517  and  n.  170 
work  outside  of  location  or  group,  389 

and  n.  30,  32 

Cadastral  Engineer,  223 

California  Enabling  Act,  78,  n.  119,  121; 
545 

California,  State   Leases,  872,  874,  877, 
878,  878a 
Divisiou  of  State  Lands,  876,  n.  53 

California,  State  Legislation 

See  Appendix  A,  Mining  Leases,  Public 
Domain,  Supplemental  State  Leg- 
islation 

California,  State  Mining  Law 

Appendix  A,  pp.  653  to  659 

Californian  Statutes 
Appendix  A,  pp.  653  to  668 

Caminetti  Act,  205;  313,  n.  14 
See  also  Placers ;  Public  Nuisance 

Canals 

See  Public  Domain 

Carnotite 
See  Mining  Terms  and  Phrases 

Certifieate,  Clerk's,  of  Final  Judgment 
Appendix  B,  Form  73 

Character  of  Land 
See  Adverse  Suits,  Discovery,  Land 
Department,  Locations,  Ix>des 
Within  Placer  Claims,  Mill  Sites, 
Mining  Patents,  Mining  Terms 
and  Phrases,  Placers,  Suits  Affect- 
ing Mining  Patents,  Surveys,  Vein, 
Lode  and  Ledge 


adjustment   of   controversies,   284   and 

n.  65 
agricultural  claimants,  282  and  n.  60 

to  63;  284  and  n.  65,  66 
agricultural  patent  adjudicates,  938  and 

n.  72 
broad  lode  defined,  153  and  n.  64 
indivisibility  of,  154  and  n.  65 
what  constitutes,  155  and  n.  66 
what   does   not   constitute,   156   and 
n.  69,  70 
cadastral  engineer  classification  of  by, 

not  conclusive,  95  and  n.  161 
cancellation  of  entry,  1  subd.  LVII  and 

n.  110 ;  923  and  n.  36 
cancellation    of   homestead    entry,    281 

and  n.  62 
collateral    attack,    99    and    n.    172c   to 
176;  108  and  n.  205  to  213;  373 
and  n.  5 ;  285  and  n.  97 ;  374  and 
n.  7,  8,  9 
conclusive,  1  subd.  XXIX  and  n.  67, 
68,  69;   284  and  n.  66;   285  and 
n.  87;  286  and  n.  68,  69 
contests  as  to,  282  and  n.  61,  62;  283 
and  n.  64 ;  284  and  n.  64,  65 ;  285 
and  n.  66,  67;  286  and  n.  68,  69; 
287  and  n.  70 
country  rock  defined,  162  and  n.  84 
court's  judgment  as  to,  347  and  n.  19 ; 

919  and  n.  20 
determination    of,    not    equivalent    to 

patent,  287  and  n.  70 
establishing,  281  and  n.  59 ;  282  and  n. 

60  to  63 
hearing  to  determine,  285  and  n.  67 

result  of,  286  and  n.  68 
incumbent   upon   government   to   show, 

109  and  n.  215 ;  381  and  n.  18 
in  place,  158  and  n.  73  to  78 ;  160  and 

n.  80 
known  lode,  application  for  lode  patent, 
796  and  n.  7 
application  for  placer  patent,  795  and 

n.  6 
burden  of  proof,  804  and  n.  21 
contests,  801  and  n.  15 
controlling  factor,  805  and  n.  23 
defined,  152  and  n.  60  to  63 ;  793  and 

n.  3,  4 ;  802  and  n.  16,  17,  18 
evidence  of  value,  806  and  n.  23 
excluded  from  placer  claim,  799  and 

n.  13 
insufficiency  of  indications,  802  and 

n.  16:  17,  18 
proof  required,   803  and   n.   19,  20 ; 

806  and  n.  23 
statute  of  limitations,  800  and  n.  14 
theory   or   belief   sufficient,   794   and 

n.  6 
unlawful  acts,  805  and  n.  22 
width   of,   within   placer  claim,   798 
and  n.  9  to  12 
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I 


within  placer  claim,  152  and  n.  65 
land  department  listing,  285  and  n.  67 
loss  of  jurisdiction,  288  and  n.  71 
rule  for  determining,  281  and  n.  59 
ultimately  establishes,  103  and  n.  89 ; 

261  and  n.  4 ;  285  and  n.  67 ;  320 

and  n.  57,  58 
mill  sites,  807  and  n.  1  to  5 

unchangeable,  808  and  n.  6 
mineral  claimants,  281  and  n.  59 ;  282 

and  n.  61,  62 ;  283  and  n.  64 ;  284 

and   n.   65;   285  and   n.   67;    287 

and  n.  70 
national  forests,  33  and  n.  40  to  43 
not  in  place,  161  and  n.  61 
patent  determines,  285  and  n.  67;  928 

and  n.  47;  938  and  n.  72 
patent  issues  according  to,  284  and  n. 

65 
placer  and  township  patents,  378  and 

n.  14 
placer  defined,  186  and  n.  1,  2,  3 
practice,  282  and  n.  61,  62 
protest  burden  of  proof,  465  and  n.  107 
must  allege,  of,  464  and  n.  103  to  106 
question  of  fact,  618  and  n.  88  to  104 
questioning,  1  subd.  XXIX  and  n.  56 

to   60;    281   and   n.   59;   465   and 

n.  107;  801  and  n.  15 
railroad  lands,  105  and  n.  194  to  198 
relocator    not    discoverer    of    mineral, 

761  and  n.  157 
rule  for  determining,  281  and  n.  59 
segregation  survey,  245  and  n.  43,  44, 

45 ;  286  and  n.  89 
when  necessary,  246  and  n.  46 
when  ordered,  247  and  n.  47,  48 ;  286 

and  n.  69 
State  lands,  95  and  n.  159  to  163 ;  610 

and  n.  76,  77 
subsequent  discovery  of  mineral,  95  and 

n.  169;   190  and  n.  16;  609  and 

n.    75;    808    and    n.    6;    938    and 

n.  72 
surveyor    classification    not   conclusive, 

95  and  n.  161 ;  228  and  n.  8 ;  281 

n.  59 
duty  of,  227  and  n.  7 ;  286  and  n.  69 
United    States    Supervisor   of    Surveys 

burden   of   proof   upon    contestant 

disputing  return  as  to,  281,  n.  59 
return  prima  facie  evidence  of,  281 

n.  59 
vein  or  lode  in  place,  160  and  n.  80 

defined,  161  and  n.  81,  82,  83 
•one  defined,  1  subd.  CCV  and  n.  331 


Charts 

See  Diagrams 

Citizens 

See    1    subd.    XXX,    Locators,    Patent 
Proceedings 


Citizenship,  Affidavit  of 
Appendix  B,  Form  56 

Coal  Lands,  76 

Collateral  Attack  Upon  Patent 
See  Suits  Affecting  Mining  Patents 

Color  of  Title 

actual  possession  and  occupancy  not 
subject  to  relocation  by  another,  1 
subd.,  CXXIV 

distinction  between,  and  mere  naked 
belief,  1  subd.,  CXXIV 

land  held  under,  not  subject  to  loca- 
tion, 731,  n.  62;  1100,  n.  5 

none  in  occupant,  1108a,  n.  21 

record  coupled  with  possession  sufiici- 
ent,  709  and  n.  86 

sufficient  to  maintain  action  for  tres- 
pass, 390,  n.  40 

Colorado  Form  of  Lease 
Appendix  B,  Form  17 

Commingling  of  Ores 

admixture,  affirmative  defense,  559  n.  1 
by  accident  or  mistake,  559,  n.  1 
by  consent  of  owner,  559,  n.  1 
damages,  559,  n.  1 
erroneous  instruction,  559,  n.  1 
general  discussion  of,  559,  n.  1 
inconvenience,  559,  n.  1,  2 
innocent  party,  559,  n.  1 
intendment   against  wrongdoer,   559, 

n.  1 
knowledge  of,  559,  n.  1 
mistake  as  to  ownership,  559,  n.  2 
not  distinguishable,  559,  n.  1 
proof,  559,  n.  1,  2 
recovery,  559,  n.  1 
replevin,  559,  n.  1 
rule,  559,  n.  2 

tortious    mingling    or    confusion    of 
ores,  559,  n.  1 
$    defense,  affirmative,  must  be  made  good, 
559,  n.  1 
distinguishing    property    is    upon    him 

who  caused  confusion,  559,  n.  2 
doctrine  of  confusion,  instances  of  ap- 
plication, 559,  n.  1,  2 
entire    property    rests    in    him    whose 

rights  are  invaded,  559  and  n.  1 
evidence,     all     things     are     presumed 
against  the  spoliator,  559,  n.  2 
plaintiff  may  recover  value  of  all  ore 

taken  out  by  his  own,  559,  n.  2 
question  of  identification,  559,  n.  2 
rule  as   to   confusion   of  goods,  559, 
n.  2 
ore    taken    by    mistake    of    ownership, 

559,  n.  2 
ores,  separation  of,  559,  n.  2 
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Commingling  of  Ores — Continued 

ownership,  mistake  as  to,  effect  of  fail- 
ure to  separate,  559,  n.  2 
recovery,  can  not  be  had,  559,  n,  1 
court  will  not  indulge  in  guess  work, 

559,  n.  1 
each  owner  entitled  to,  559,  n.  1 
ore   taken   under   mistake  of  owner- 
ship, 559,  n.  2 
rights,  invasion  of,  entire  property  rests 
with  him  whose,  are  invaded,  559, 
and  n.  1 
trespass,  secret,  liability  of  trespasser, 

559,  n.  1 
working  claim  by  minority  without  con- 
sent of  majority  interest,  559,  n.  1 
mingling     of     ores     from     different 

claims,  559,  n.  1,  2 
wrongdoer,  law  will  aid  against,  559, 
n.  1 

Community  Property 
See  Deeds,  Separate  Property 

Conclusiveness  of  Patent 
See  Title 

Conditional  Sales 
See  Fixtures 

actions,  discussed,  567a  and  n.  8a 
agreement  character  of,  560,  n.  2 ;  565 
and  n.  6 ;  567,  n.  8 
affect  of,  560,  n.  2 
assignee    substituted    to    rights    of    as- 
signor, 564,  n.  5 
bona   fide  purchaser  from  vendee,  563 

and  n.  4 
burden  of  proof  upon  him  who  asserts, 

567  and  n.  8 
character  of,  fixed  by  contract,  565,  n.  6 
chattels,  burden  of  proof,  567  and  n.  8 
discussed,  566,  n.  7 
presumption.  566,  n.  8 
common  law,  derogation  of,  565,  n.  6 
contract  construed,  561,  n.  2 ;  565,  n.  6 
no  prescribed  form,  561  and  n.  2 
stipulations  in,  560,  n.  1 ;  565,  n.  6 
deferred  payments,  560,  n.  2 ;  565,  n.  6 ; 

567,  n.  8 
defined,  560  and  n.  1 
discussion  of,  561,  n.  2 
distinction  between  lease  and,  561,  n.  2 
between  sale  on  condition  and,  561, 
n.  2 
doctrine,  divergence,  565,  n.  6 
execution  sale  vacated,  565,  n.  6 
favored  in  California,  562,  n.  3 
fixtures,  can  not  be  sold  as  personalty, 
.  565,  n.  6 
chattels  as,  565,  n.  6;  567,  n.  8 
instances,  566,  n.  6 
machinery  affixed  to  mine,  566,  n.  6 
reserved  from,  560,  n.  1 ;  566,  n.  6 
mechanic's  lien,  566,  n.  6 


notice  of,  565,  n.  6 

to  mortgagee,  565,  n.  6 
policy  of  courts,  562  and  n.  3 
presumption  chattels  affixed  to  freehold 
are  part  of  realty,  566  and  n.  7 

is  that  unconditional  title  in  owner  of 
realty,  566  and  n.  7 
property  returned  to  vendor,  565,  n.  6 
realty  or  chattel  discussed,  565,  n.  6; 

566,  n.  7 
remedies,  inconsistent,  567a  and  n.  8a 
rights,  buyer's,  567a  and  n.  8a 

lessees,  565,  n.  6 

lienholders,  565,  n.  6 

mortgagee's,  565,  n.  6 

third  parties,  565,  n.  6 

under  trust  deed,  565,  n.  6 

vendors,  565,  n.  6 ;   566,  n.  7;  567, 
n.  8 

vendee's,  565,  n.  6 ;  567a  and  n.  8a 
rule,  common  law,  565,  n.  6 

departure  from  ancient,  565,  n.  6 

Massachusetts,  565,  n.  6 

reason  for,  565,  n.  6 
sheriff's  sale,  instance,  565,  n.  6 
stipulation,  560,  n.  1 ;  565,  n.  6 
title,   instances  of,  560,   n.  1,  2;  565, 
n.  6 ;  566,  n.  7 ;  567,  n.  8 

Constructive  Trust 

See  Federal  Statute  of  Limitations 

Contractor,  independent,  Contract  with 
Appendix  B,  Form  10 

Co-owners 

See  Annual  Expenditure,  Location,  Min- 
ing Partnerships,  Mining  Terms 
and  Phrases,  Patent  Proceedings, 
Possession,  Suits  Affecting  Mining 
Patents,  Tenancy  in  Common 

Co-owners'  Rights 

See  Adverse  Suits,  Annual  Expendi- 
ture, Mining  Partnerships,  Ten- 
ancy in  Common 

Corporation,  Deed  for  Trustees  for 

Appendix  B,  Form  31 
Corporations 

abandonment,  declaration  of  president, 

570,  n.  6 
alien,  location  by,  568  and  n.  2,  3 
annual  assessment  work  by  stockholder 

of,  669,  n.  5 
attack  by  government,  568,  n.  4 
charter  not  forfeited,  574  and  n.  12,  13, 

14 
contribution  for  assessment  work,  569 

and  n.  5 
conveyance  by  suspended,  574,  n.  14 
unauthorized,  570,  n.  6 
to,  without  result,  571  and  n.  8 
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corporate  securities  act,  indictable  of- 
fense, 571,  n.  11 
selling  stock,  573  and  n.  11 
defunct  and  suspended,  change  in  law, 

574  and  n.  12,  13,  14 
foreign,  contracts  void,  574a  and  n.  14a 
foreign  corporations,  doing  business  de- 
fined, 574a  and  n.  14a 
foreign  corporations,  failure  to  comply 
with  statute,  574a  and  n.  14a 
invalid  deed,  571,  n.  14 
subsequent    acts    invalid,    574a    and 
n.  14a 
foreign,  subsequent  domestication  will 
not  validate  prior  contracts,  574a 
and  n.  14a 
general    manager,    acts    binding    upon, 
572,  n.  10 
defined,  572,  n.  10 
fraud  of,  572,  n.  10 
joint  liability  with,  572,  n.  10 
knowledge  of,  572  and  n.  10 
supervision  of  affairs  of,  572  and  n.  9 
inquest  of  office  found,  568  and  n.  3 
joint   liability    of,    with    general   man- 
ager, 572,  n.  10 
location  by  alien  voidable,  568,  n.  2 

ultra  vires  by,  568,  n.  1 
managers,  jointly  liable  for  injuries  to, 

572,  n.  10 
officers    of,    acting    without    authority, 

572,  n.  10 
oil  and  gas  permit  rights  of,  in,  571  and 

n.  7,  8 
stockholders,  corporate  deed  unauthor- 
ized, 570,  n.  6 
and,    not    cotenants,    569    and    n.    4 
assessment  work  by,  569,  n.  5 
attempted  abandonment  by,  570,  n,  6 
can  not  file  adverse  claim  for,  570, 

n.  6 
can  not  gain  personal  advantage  by 
performing      annual      assessment 
work,  569,  n.  5 
can  not  relocate  to  prejudice  of,  570 

and  n.  6 
deed  void  as  to,  570,  n.  6 
does  not  represent,  570,  n.  6 
filing  adverse  claim,  570,  n.  6 
has  beneficial  interest  in,  569,  n.  5 
lease  to,  valid,  570,  n.  6 
may  act  in  behalf  of,  in  exceptional 

cases,  570,  n.  6 
may     perform     annual     assessment 

work  for,  569,  n.  5 
may  take  lease  when  not  prejudicial 

to,  570,  n.  6 
notice  to  contribute  for  annual  as- 
sessment work,  569  and  n.  5 
required  to  convey  relocation  rights 

to,  570  and  n.  6 
secret  lease,  570,  n.  6 


suspended,  can  not  convey  while,  574, 
n.  14 
no  trustees  for,  574,  n.  14 
suspension  of,  acts  during,  574,  n.  14 
ultra  vires  location,  568  and  n.  1 

Correcting  Mistakes 

See  Locations,  Amended  Locations, 
Mining  Patents 

Costigan's  Synopsis  of  Patent  Rights 

949  and  n.  88 
Costs 

actions,  practice  in  equity,  575a,  n.  3a 
cost  bill,  prima  facie  evidence,  580  and 

n.  9 
definition  of,  575  and  n.  1,  2 
experts,  when  entitled  to,  578  and  n.  7 
experts,  Californian  rule,  578,  n.  7 
land  office,  not  within  purview  of  state 

statute,  577  and  n.  6 
liability  for,  575a,  n.  3 
measure  of  right  to,  575a  and  n.  4 
none  allowed,  576  and  n.  5 
not  recoverable  at  common  law,  575a, 

n.  3 
right  to  recover,  515a  and  n.  3 
receivers  allowance  of,  579  and  n.  8 
rule  at  law,  515  and  n.  3 

Cotenants 

See  Tenancy  in  Common 

Country   Rock,  162 

Damages 

See  Eminent  Domain,  Flooding  of 
Mines,  Oil  and  Gas  Lands,  Pos- 
sessory Actions,  Tailings  Claims 

Californian  rule  as  to  speculative,  1020 
and  n.  102 

escaping  oil  into  stream,  1023  and  n. 
108 

failure  to  develop,  1015  and  n.  96,  97 

liquidated,  1016  and  n.  98 

invalid  lease,  1013  and  n.  95 

measure  of,  1014  and  n.  96 

recurring,  1022  and  n.  107 

speculative,  1018  and  n.  100 
recoverable,  1019  and  n.  101 

unliquidated,  1017  and  n.  99 

well  digger,  1012  and  n.  94 

without  negligence,  649  and  n.  10,  11 ; 
1021  and  n.  103,  104,  105 

Death  Valley  National  Monument 

29,  n.  25 

Deed,  Conjoint,  and  Lease 
Appendix  B,  Form  21 

Deed,  Grant 

Appendix  B,  Form  30 

Deed,  Ratification  of 
Appendix  B,  Form  32 
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Deeds 

abandonment    of    location    by    grantor, 

583,  n.  12 
absence   of   restrictive   words   in,    581, 

n.  4 
adverse  possession,  actions,  587,  n.  19 
of  mine,  same  as  that  of  surface,  587, 

n.  19 
secret  trespass,  587,  n.  17 
subsequent    grantee    bound    to    take 

notice  of  severance,  587,  n.  19 
subsurface  owner,  587,  n.  17 
surface  owner,  587,  n.  19 
agricultural    land,    difference    between, 

and  mineral  land,  583,  n.  11 
annual  expenditure,  grantee's  failure  to 
make,  588  and  n.  21 
state  never  makes,  590,  n.  24 
apex,  vein  followed  into  granted  land, 

581,  n.  4 ;  583  and  n.  11 
boundaries  fixed  by  parol  evidence,  581, 

n.  4 
calls  in,  581,  n.  4 
characteristics  of,  581  and  n.  1  to  6; 

583,  n.  11 
community  property,  rights  in,  589  and 

n.  22,  23 
construction,    instances,   581,   n.   2,   4; 
583,  n.  10,  11 ;  585  and  n.  17 ;  590, 
n.  20 
controlling  features,  581,  n.  4 
corporation,  prior  to  organization,  585, 
n.  17 
unincorporated,  to,  584,  n.  17 
creation    of    estates,    before    discovery, 
583  and  n.  14 
carries  no  right,  583  and  n.  10 
denial  of  title,  583  and  n.  9 
extralateral     rights    within    granted 

premises,  581  and  n.  11,  11a 
following  vein,  583  and  n.  11 
independent   portions   of   unpatented 

claim,  583  and  n  12 
independent    estates    in    same    land, 

583  and  n.  8 
intersecting  veins,  583  and  n.  11 
no  rights  in  adjoining  claim,  583  and 

n.  11 
placer  claim  includes  all  known  veins, 

583  and  n.  13 
possessory    right    is    property    right, 

583.  n.  14 
rights  of  purchaser  of  part  of  un- 
patented claim,  583,  n.  12 
several  carved  out  of  same  land,  583 

and  n.  8 
undivided  interests,  583  and  n.  11 
water  rights,  583  and  n.  15 
what  deed  does  not  purport  to  grant, 
583  and  n.  10 
(Toiir^eff  and  distances,  581,  n.  4 


description  boundary  lines,  581,  n.  4 
descriptive    name    sufficient    in,    581, 

n.  4 ;  582,  n.  7 
general   prevails   over   particular  in, 

581,  n.  4 

indefinite  and  inaccurate,  581,  n.  4 
identity  of  object,  581,  n.  4 
instrument    or    record    as    evidence, 

582,  n.  7 

intent  of  parties,  581,  n.  4 ;  586,  n.  18 
monuments  elements  of  quantity,  581, 

n.  4 
monuments  control,  581,  n.  4 
quantity  is  least  certain,  581,  n.  4 
quantity  may  be  of  decisive  weight, 

581,  n.  4 

reference  to  records,  582,  n.  7 
descriptive  name,  one  of  two  sufficient, 

582,  n.    7 

several  names  immaterial,  582,  n.  7 
dips,   spurs   and   angles   not   necessary 

part  of,  581  and  n.  5 
discovery,  after,  is  property  right,  583 
and  n.  14 
before,  is  valid,  583,  n.  14 
distinction    between,    for    mineral    and 

nonmineral  land,  583,  n.  11 
escrow,  becomes  operative,  when,  581, 
n.  2 
can   not  be  delivered  to  grantee  in, 

581,  n.  2 
conditional  delivery  in,  581,  n.  2 
delivered    contrary    to    instructions, 

581,  n.  2 
effect  of,  before  patent,  586,  n.  18 
effect  of  notice  of,  581,  n.  2 
not,  an,  581,  n.  2 
notice  of,  581,  n.  2 
passes   title   upon    contingency,   581, 

n.  2 
prior  to  patent,  582,  n.  18 
estoppel,  grantee  can  not  attack  title  of 

grantor,  583  and  n.  9 
evidence,   boundaries   may   be   fixed   by 
parol,  581,  n.  4 
parol,   sufficient   to   explain   location 
of  objects,  581,  n.  4 
extralateral  rights,  581,  n.  4 ;  583  and 
n.  9,  10,  11a 
not  included  in,  581  and  n.  10 
operate  to  convey,  581,  n.  4 
foreign  corporation,  to  undomesticatefl 

void,  584,  n.  16 
fraudulent,  to  wife,  584,  n.  17 
good    and    merchantable    title    defined, 

581,  n.  4 
grant,    effect    of,    to    government    land 

subsequently  acquired,  586,  n.  18 
grantee,  abandonment  by,  583,  n.  12 
must  take  notice  of  severance,  1145 
and  n.  15 


INDEX 


(References  are  to  sections) 


takes  subject  to  character  of  mining 
property,  583,  n.  11 
grantor's  intentions,  586,  n.  18 

limitations,  588  and  n.  20 
husband  and  wife  joining  of  unneces- 
sary, 589  and  n.  2 
no  dower  rights  in  unpatented  claims, 

580,  n.  22 

imperfect,  instances^  585  and  n.  17 
incomplete  and  irregular  locations,  581, 

n.  3 
independent  claims  within  location,  583 

and  n.  12 
location,  abandoned,  rights  of  grantee, 
583  and  n.  12 
conflicting    lode    and    placer    claim?, 

588,  n.  20 
grantor  can   not  attack  validity  of, 

588  and  n.  20 
grantor  can  not  relocate  upon  grant- 
ee's   failure    to    perform    annual 
labor,  588  and  n.  21 
incomplete  and  irregular,  581,  n.  3 
independent  claims  within,  subject  to 
incidents    of    separate    ownership, 
583  and  n.  12 
no  rights  in  adjoining,  583  and  n.  11 
prior,  entitled  to  all  ore  within,  583, 
n.  11 
mine  may  have  several  names,  582,  n.  7 
use  of  word  in,  dangerous,  581,  n.  4 
mineral  land,   difference   between,   and 

agricultural  land,  583,  n.  11 
mining  claim  transfer  of,  581  and  n.  1 

to  4 ;  584,  n.  17 
monuments,  control,  581,  n.  4 
elements  of  quantity,  581,  n.  4 
metes  and  bounds,  courses  and  dis- 
tances, superior  to  quantity,  581, 
n.  4 
mortgage,    sufficiently    described,    581, 

n.  7 
natural  object,  identity,  581,  n.  4 
notice,  subsequent  grantor  must  take, 

587,  n.  19 
oral  agreement,  can  not  act  as  transfer, 

581,  n.  2 

can  not  create  trust,  581,  n.  2 
partnership,  title  in  person  named  in, 

585  and  n.  17 
parol  evidence,  581,  n.  4 
patent   transfer  of   title  by  applicant, 

586,  n.  18 
placer  claims  include  known  veins,  583 

and  n.  13 
property,  unpatented,  no  dower  rights 

in,  589  and  n.  22 
possessory   right   alone   conveyed,   590, 

n.  24 
defined,  583,  n.  14 
public    record,    reference    to    sufficient, 

582,  n.  7 


purchaser,  rights  of  in  unpatented 
claim,  583,  n.  12 

quantity,  least  certain  in,  581,  n.  4 
may  have  decisive  weight,  581,  n.  4 
monuments  elements  of,  581,  n.  4 
what  superior  to,  581,  n.  4 

quit  claim,  during  pendency  of  patent 
proceedings,  586  and  n.  18 
effect,  586  and  n.  18 
general  rule,  586,  n.  18 
intention  of  granto;*,  586,  n.  18 
intention  to  be  gathered  from  whole, 

586,  n.  18 

not  conclusive,  586  and  n.  18 
recorded    document,    reference    to    suf- 
ficient, 582,  n.  7 
relocation,  grantee  can  not  make,  588 

and  n.  21 
restrictive  words,  absence  of,  581,  n.  4 
several  names,  one  of  two  sufficient  in, 

582,  n.  7 

severance,  estoppel,  583  and  n.  9 

no  title  acquired  by  adverse  posses- 
sion, 587  and  n.  19 
statute  of  limitations,  587,  n.  19 
subsequent  grantee  must  take  notice 
of,  587,  n.  19 
space  of  intersection,  no  prior  location, 

583,  n.  11 
ownership,  583,  n.  11 
priority  of  title,  583,  n.  11 

statute  of  limitations,  owner  must  es- 
tablish possession  of  mine  inde- 
pendently of  possession  of  surface, 

587,  n.  19 

subsurface,  adverse  possession  of,  587 

and  n.  17 
sufficient  description,  582  and  n.  7 
surface,  adverse  possession  of,  587  and 

n.  19 
tax,  essential  steps  must  be  followed  in, 
590  and  n.  24 
from  state  does  not  affect  interest  of 
United    States,    585,    n.    17;    590, 
n.  24 
from    state   does   not   dispense   with 

annual  labor,  590,  n.  24 
from   state   merely   conveys  right  of 

possession,  590,  n.  24 
possessory   right   under,   lost   by   de- 
fault, 590,  n.  24 
sales  are  in  invitum,  590  and  n.  24 
to  or  from  state,  590,  n.  24 
United  States,  interest  of,  not  affect- 
ed by,  from  state,  590,  n.  24 
to  water  rights,  283  and  n.  15 
transfer  by  operation  of  law  or  instru- 
ment in  writing,  581  and  n,  1,  2 
by  parol  of  right  of  location,  581  and 
n.  3 
trespass,  secret,  no  adverse  possession 
by.  587,  n.  19 


854 


INDEX 


(References  are  to  sections) 


Deeds — Continued 

unnecessary  clause  in,  581  and  n.  5,  6 
United    States    mineral    surveyor,    to 

void,  584  and  n.  16 
use  of  word  "mine"  in,  dangerous  in, 

581,  n.  4 
veins,  priority  of  right,  583,  n.  11 
void,  taxes,  instances,  584,  n.  17 ;  590 
and  n.  24 
to  dead  or  fictitious  person,  585,  n.  17 
to  land  office  employees,  584  and  n. 

16 
to  mineral  surveyor  is,  584  and  n.  16 
to    or    from    undomesticated    foreign 
corporation,  581  and  n.  16a ;  584, 
n.  16a 
water  rights   as  appurtenant  to  land, 
583,  and  n.  15 
sufficiency  of,  in,  583,  n.  15 
what,  do  not  purport  to  grant,  583  and 

and  n.  10 
wife,   need   not  join   in   conveyance   of 
unpatented  claim,  589  and  n.  23 
Department   of   Agriculture 
prospectors  and  locators  must  comply 
with  rules  and  regulations,  32  and 
n.  39 
power  to  make  rules  and   regulations 

upheld,  32  and  n.  39 
vested    with    management   and    regula- 
tions of  national  forests,  32  and  n. 
37,38 

Department  of  Interior,  31 

Diagrams 

Ajax  Co.  vs.  Hilkey,  143,  n.  41 
Anchor-Mattie  L.  Case,  672,  n.  1 
anticlinal  vein,  142,  n,  35 
apex,  147,  n.  52 

Argonaut-Kennedy  Case,  542,  n.  64 
Blackhawk-Alleghany  Case,  194,  n.  44 
blaze  on  trees,  4  n.  31 
changing  form  of  location,  722,  n.  30 
Clark-Montana  Co.  v.  Butte  &  S.  Co., 

147,  n.  52 
cross  vein,  144,  n.  44 
Elm  Orlu-Blackrock  Case,  147,  n.  52 
end  lines,  542,  n.  64 
Enterprise  Co.  v.  Rico-Aspen  Co.,  738, 

n.  50 
extralateral  right,  553,  n.  98 
fractional  location  perfected.  Form  46 
Horseshoe  Case,  676,  n.  16 
intersecting  veins,  149,  n.  55 
Jeffersiin   Co.   v.   Leland-Jefferson   Co., 

672.  n.  1 
Jim  Butler-West  End  Case,  112,  n.  35 
Kennedy  Co.  v.  Argonaut  Co.,  542,  n. 

64 
Last  Chance-Tyler  Case,  540,  n.  75 
legal  apex,  172,  n.  103 
location  plan,  Form  46 


Rico- Argentine   Co.   v.  Rico  Con.   Co., 

144.  n.  44 
secondary  veins,  143,  n.  41 ;  144,  n.  44 ; 

072,  n.  1 
shoe  string  location,  722,  n.  30 
Stone  claim  (horseshoe),  676,  n.  16 
strike  and  dip,  173,  n.  107 
strike  of  lode,  553,  n.  89 
township  plat,  226,  n.  6 
tunnel  vein,  728,  n.  49 
united  veins,  149,  n.  55 
Victor  Con.-Triumph  Case,  143,  n.  41 

Diatomaceous  Earth 

See  Mining  Terms  and  Phrases 

Difference  Between  Fixtures  and  im- 
provements 
2  subd.  VI,  n.  12 

Dip  or  Downward  Course 

See  Mining  Terras  and  Phrases;  Apex 

Discovery 

See,  also,  Boundaries,  Locations,  Lode 
Claims,     Lodes     Within     Placers, 
Mining    Terms    and    Phrases,    Oil 
Mining  Terms  and  Phrases,  Plac- 
ers, Vein,  Lode  and  Ledge 
abandoned  claims,  relocation,  614,  n.  81 
absence  of,   subjects  location   to  with- 
drawal, 592,  n.  7 
absolutely   nullity,  notice  posted  with- 
out, 616  and  n.  84 
actual    possession    necessary    without, 

600  and  n.  29 
additional  requires  no  additional  notice, 

603,  n.  41 
adjudication  that  land  is  -mineral  does 

not  dispense  with,  618  and  n.  91 
adoption  of,  essential,  614,  n.  81 
adverse   location   peaceably   made,   600 

and  n.  30 
agricultural    entries,    609,    and    n.    75; 
612,  n.  79 
lands,  discovery  of,  after  final  proofs 

confers  no  title,  609  and  n.  75 
lands,  within,  609  and  n.  75 
agriculturist  may  question,  618,  n.  89 
apex  gets  entire  width  of,  593,  n.  11 
jurisdiction  of  land  department,  618, 

n.  99 
location   upon  dip  invalid,  605  and 

n.  55 
situation  of,  determined  by  court  or 
jury,  618  and  n.  100,  101 
appropriation  and,  recognized  as  funda- 
mental,  592,   n.  6 
assessment  work  before,  615  and  n.  82 
does  not  take  the  place  of,  615  and 

n.  82 
not  synonymous,  615  and  n.  82 
superfluouA  before,  615  and  n.  82 
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without,  confers  no  rights,  582,  n.  6 ; 

615,  n.  82 

attitude  of  locator,  593,  n.  11 
barium  sufficient,  592,  n.  10 

subject  to  lode  location,  592,  n.  10 
barren   seam   or   fissure   not   sufficient, 

618  and  n.  90 
belief  in  existence  of,  insufficient,  591, 
n.  2 
sufficient,  591,  n.  2,  5 ;  594,  n.  13,  18 ; 

618,  n.  90 

reasonable,   in   existence  of  mineral, 
593,  n.  11 ;  594,  n.  18 
Boulder    Dam    Project    mining    claims 

within,  596,  n.  21 
boundaries,  absence  of,  lays  claim  open 
to  relocation,  616,  n.  84,  85 
marking  of,  posting  and  record  may 

precede,  616  and  n.  83 
mere  marking  of  location  insufficient, 

616,  n.  85 

broad  distinction    between   terms,   615, 

n.  82 
broad  rule  of,  modified,  598  and  n.  25 
Californian  rule  as  to  locator's  rights, 

616,  n.  86 
cannot   be   bisected    nor   parceled   out, 

593,  n.  11 ;  602,  n.  39 
cannot    be    conjectural,    imaginary    or 

mere  guess,  593  and  n.  11 
cannot     be     presumed,     except     from 

patent,  593,  n.  11 
from  lapse  of  time,  592,  n.  10 
cannot  be  stipulated,  593,  n.  11 
carved  from  location,  603,  n.  43 
character  questioned,  609,  n.  76 
condition  precedent,  592  and  n.  6,  7 
conflicting  evidence  of,  618,  n.  92 
contest  between  adverse  claimants,  618, 

n.  89 
continuous  occupancy  pending,  600,  n. 

30 
conveyance  before  or  after,  606,  n.  68 ; 

619,  n.  105,  106 ;  620  and  n.  107 
contest  between  adverse  claimants,  618, 

n.  89 
between    mineral   claimant  and    rail- 
road company,  618^  n.  89 
controverted,  592,  n.  10 
cost   of   extracting   exceeding   value   of 

deposit  of  mineral,  594,  n.  18 
country  rock  containing  kidneys  of  ore 

insufficient,  594,  n.  17 
criterion  discussed,  598  and  n.  24,  25 
date  of,  relates  back  patent,  618,  n.  89 
decisions,  parity  of,  595  and  n,  19 
deep  in  ground,  594  and  n.  15 
defined,  591  and  n.  5;  592,  n.  10 
detached   pieces   or  bunches   of  quartz 

are  not,  594,  n.  17 
development,  discussed,  615,  n.  82 
development  of,  601  and  n.  33  to  36; 
615,  n.  82 


difference  between  assessment  work 
and,  work,  615,  n.  82 

difference  between  expenditure,  im- 
provements and  development  and, 

614,  n.  81 

diligence,  593,  n.  11 ;  600  and  n.  29 
absence  of,   592,   n.   7;   593,   n.   11; 

615,  n.  82 

in  prosecuting  work,  593,  n.  11 ;  600 

and  n.  29;  615,  n.  82 
in  seeking,  gives  right  of  possession, 
616  and  n.  86 

discoverer  of  vein  or  lode,  598,  n.  25 
first,  has  full  title  to  claim,  600  and 

n.  31 
title  to  particular  vein,  618  and  n. 
99 

discussion  of,  596,  n.  20 

distinction  between  words  "expendi- 
tures," "improvements"  or  "devel- 
opment," 615,  n.  82 

district    rules,    penalty    for    nonobserv- 
ance,  601  and  u.  35 
usually  provide  for  preliminary  work, 
601  and  n.  34,  35 

doctrine  of  Book  v.  Justice  Co.,  58 
Fed.  106,  596.  n.  21 

ejectment  suit  will  lie  against  con- 
tinued trespass,  622,  n.  109 

essential,  591  and  n.  1,  4 ;  592  and  n.  6 

estoppel  of  lessee  to  deny  owner's  title, 
622,  n.  109 
owner  by  silence,  622  and  n.  109 

excluded  from  patent,  623  and  n.  112 

expenditure,  improvements  or  develop- 
ment not  svnonvmous  with,  615,  n. 
82 

expert  testimony,  618,  n.  90 

expert  testimony  may  prove,  618,  n.  90 

exploration  equivalent  to,  615,  n.  82 

excavation  must  be  made  as  required 
by  law,  603  and  n.  42 

existence  may  be  questioned,  618  and 
n.  89  to  104 

extreme  liberality  bv  courts  as  to,  592, 
n.  6 

failure  to  adopt,  614,  n.  81 

failure  to  correctly  state  place  of,  614, 
n.  81 

federal  mining  law  requires  no  prelim- 
inary work,  592  and  n.  9;  601  and 
n.  33 
requirements  of,  met,  596  and  n.  20 
silent    as    to    expenditure    of    money 

or  labor  upon,  592  and  n.  9 
silent  as  to  what  constitutes,  592  and 

n.  8 
silent  as  to  what  particular  part  of 
location  within  location,  592  and 
n.  10 

finding  rock  in  place,  605,  n.  67 

as  distinguished  from  float  rock,  598 
and  n.  24 
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first  essential  to  valid  location,  592,  n.  6 
first  one  making  has  full  right  to  claim, 

600  and  n.  31 
fixes  date  of  location,  600,  n.  32 
following  vein  or  mineral-bearing  body, 

605,  n.  65 

forcible,  fraudulent  and  clandestine  dis- 
cussed, 600,  n.  31 
use  of  land  as,  618  and  n.  103 
general   rule  as   to   suflSciency   of,   597 
and  n.  23 
as  to  suflBciency  of,  modified,  597  and 
n.  25 
gold  in  land  may  be  insufficient,  594, 
n.  17,  18 ;  595,  n.  19 
in  land  may  be  sufficient,  595,  n.  19 
in   placer,   594,   n.   17;   595,   n.   19; 

606,  n.  68 ;  616,  n.  89 
good  faith  lack  of,  593,  n.  11 

must  be  in,  593  and  n.  11 
of  locator,  594,  n.  11 
vital  to  validity  of,  593,  n.  11 
grub  stake  contracts  defined,  907  and  n. 

33,  37,  38,  39 ;  908,  n.  40,  41,  42 
horizontal  vein  defined,  605,  n.  53 
if  title  to  fails,  so  does  location,  594, 

n.  17 
in  any  part  of  location  sufficient,  592 

and  n.  8 
incontiguoiis  claims  can  not  be  patented 

in  one  application,  604,  n.  46 
indications  are  not,  591,  n.  3 ;  594  and 
n.  12,  13,  14;  618,  n.  90 
insufficient,  594  and  n.  12  to  22 ;  599 

and  n.  26 
sufficiency  of,  596,  n.  20 ;  599  and  n. 
27 
in  mass,  605,  n.  65 
in  oil  locations,  606,  n.  67 
instance  of  "float"  supporting  lode  loca- 
tion, 605,  n.  66 
insufficient,  605,  n.  65 
sufficiency,  594,  n.  18 ;  605,  n.  65 
intervening  right,  602  and  n.  39;  614, 
n.  81 ;  617  and  n.  88 
before,  614,  n.  81 
justification  lacking,  594,  n.  18;  618, 

n.  90 
justification   of   location,    594,    n.    18; 
595,  n.  19,  20;  606,  n.  68;  615, 
n.  82;  616,  n.  87,  89,  90 
knowledge  of  existence  of,  591,  n.  2 
land   department  may   investigate   and 
determine  sufficiency  of,  618,  n.  89 
question  of,  not  ordinarily  before  the, 
618,  n.  89 
local  laws,  necessity  for  observing,  601 
and  n.  34,  35 
penalty  for  nonobservance,  601  and 

n.  35 
usually  provide  for  preliminary  loca- 
cation  work,  601  and  n.  d4,  35 


location    based    upon    discovery   in   an- 
other claim  void,  594,  n.  17 
location,  basis  of,  616,  n.  83,  84 

clandestine,  upheld,  600,  n.  30 

courts  hold  paying  mine  not  neces- 
sary element  of,  596  and  n.  21; 
598,  n.  25 

detached  pieces  or  bunches  of  quartz 
will  not  support,  594,  n.  17 

elements  of  lode  to  support,  605,  n. 
67 

end  line,  two  separate,  cannot  be 
made  upon  common,  593,  n.  11 

entry  of  adverse  locator,  600  and 
n.  30 

essential  acts  of,  616  and  n.  83  to  87 

invalid,  instances,  591,  n.  2,  3 ;  592 ; 
616  and  n.  83 

life  of  begins  with  date  of,  in  absence 
of  intervening  right,  614,  n.  81 

may  be  original  or  adopted,  592, 
n.  10 

mere  marking  does  not  make,  valid, 
616,  n.  84,  85 

mere,  vests  no  right,  616,  n.  35 

monuments  may  be  placed  upon  pat- 
ented or  unpatented  property,  605, 
n.  51 

must  be  more  than  guess,  593,  n.  11 

of  mineral  within  is  question  of  fact, 
618  and  n.  89 

on  unappropriated  laud,  592,  n.  10 

peaceable,  upheld,  600,  n.  30 

prerequisites  of  valid,  596,  n.  20 

presumption  of,  arising  from,  609, 
n.  75 

upon  dip  of  vein  illegal  and  void, 
605,  n.  55 

upon  unappropriated  land,  592,  n.  10 

valid  cannot  be  based  upon  detached 
pieces  or  bunches  of  quartz  void, 
594,  n.  17 

valid  without  ascertainment  of  pre- 
cise extent  and  character  of,  594, 
n.  13,  18;  605,  n.  65 

without,  gives  no  right  of  possession, 
600,  n.  28 

without,  614  and  n.  81 
location   notice,  improper  posting,  603 
and  n.  39 

not  evidence  of,  618  and  n.  93 

posted  without  marking  insufficient, 
616  and  n.  85 

posting  of,  602  and  n.  38 ;  616,  n.  84 

recital  in  of,  is  not  evidence  of,  592, 
n.  10 ;  618  and  n.  93 

sufficiency  of  descrii)tion  is  question 
of  fact,  618,  n.  94 
locator,  burden  of  proof  of,  upon,  607, 
n.  70 

estopped,  621  and  n.  108 

justified,  694,  n.  18 

not  justified,  594,  n.  17 
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what  not  required  of,  592,  n.  8,  13 
without,  is  tenant  at  sufferance,  614, 

n.  81 
locator's  rights,  Califomian  rule,  616, 

n.  86 
determination  of  existence  of  known 

lode,  618  and  n.  102 
discussed,  616,  n.  86 
exclusive  right  of  possession  follows, 

592,  n.  7 
inures   when    requirements    of    local 

law  complied  with,  602  and  n.  39 
to   continue,   work   after   subsequent 

location,  614,  n.  81 
when  diligently  seeking  minerals,  616 

and  n.  86 
without,  592,  n.  7 
lode    claim    elements    in,    constituting, 

605,  n.  67 
by  failure  to  adopt,  614,  n.  81 
within,  605  and  n.  51  to  67 
loss  of,  604  and  n.  43  to  50 

in  casting  off  excess,  604,  and  n.  50 
titular,  604  and  n.  49 
mill  site  patented,  intersecting  location, 

604  and  n.  46 
use  of  land  as,  618,  and  n.  103 
mineral    deposits    as   nonmineral   land, 

594,  n.  18 
disclosure,   603   and   n.   40,   41,   42; 

605,  n.  68 
formation,  594,  n.  13,  18 

must   exist   sufficient   to   justify    ex- 
penditure, 615,  n.  82 

nonmineral  claimants,  rule  as  to  con- 
flict between,  618,  n.  89 

possibility  of  land  being  valuable  for, 
618,  n.  89 
mining  claim  protected  from  adverse 
relocation  during  preliminary  work, 
600  and  n.  36 
monuments,  absence  of,  lays  claim  open 
to  adverse  relocation,  600,  n.  30 

existence  of,  618,  n.  94 

may    be    placed    upon    property    ad- 
versely held,  605,  n.  51 

natural  or  fixed,  618,  n.  94 

part  upon  adjacent  territory,  605, 
n.  51 
must  be  within  limits  of,  591,  n.  3; 
592,  n.  10 ;  594,  n.  17 ;  616,  n.  85 
must  justifv  prudent  man  in  further 
work,  592,  n.  10,  11;  594  and  n. 
16,  17,  18;  595,  n.  19;  597  and 
n.  23 ;  598  and  n.  25 ;  605,  n.  65 ; 

606,  n.  68 

must  not  be  conjectural,  593  and  n.  11 
must  not  be  imaginary,  593  and  n.  11 
must   not   be   made  on   another   clq,^m, 

594,  n.  17 
must   not   be   within    encroached   land, 

605.  n.  51 


must    precede    application    for    patent, 

623  and  n.  Ill 
need   not  be   made   before  other  steps 

of,  592,  n.  7 
need  not  be  paying  mine,  596  and  n.  21 
negative  testimony  may  disprove,  618, 

n.  90 
new,  necessary,  604  and  n.  57,  50 
new  unnecessary,  604,  and  n.  44,  45 
no  rule  as  to  place  of,  592,  n.  10 
nonmineral  defined,  594,  n.  16,  18,  19 
nonmineral    patent   carries    subsequent 

mineral,  610,  n.  77 
not  basis  for  consolidation,  594,  n.  17 
not  presumed  from  proof  of,  618,  n.  93 
oil  and  gas  insufficient,  for  patent,  596, 

n.  26 
oil  lease  and  homestead  entryman,  612, 

n.  79 
oil   location    insufficiency    of,   594   and 
n.  14,  17;  599  and  n.  26 
may  be  made  at  any  depth,  606,  n.  68 
pending,  592,  n.  7 
sufficiency,  599  and  n.  27 
oil  permit,  none  in  Oklahoma,  610,  n.  77 
oil  shale  lands,  596,  n.  20 ;  598,  n.  26 
validity  of,  595,  n.  20 ;  599,  n.  26 
object  of  law  of,  595,  n.  19 
open  question,  618,  n.  90 
ore  of  commercial  value  not  essential, 

508,  n.  25 
outcroppings  may  be  basis  of,  591,  n.  2 

mineralized  may  aid,  618,  n.  90 
overlapping  claims,  within,  600,  n.  29 
owner  not  estopped,  622,  n.  109 
parity  of  decisions,  595  and  n.  19 
passing  through  center  of  end  line,  593, 

n.  11 
patent  proof  of,  617,  n.  89 
patent,  basis  for  issuance  lacking,  620 
and  n.  Ill 
conclusive  as  to,  618,  n.  89 
conclusive  in  absence  of  fraud,  mis- 
take or  imposition,  618  and  n.  104 
evidences  that  all  proper  steps  were 
taken  in  issuance,  623  and  n.  110 
exclusion  of  discovery  and  improve- 
ments, 623  and  n.  112 
incontiguous  claims,  604,  n.  46 
nonmineral,  subsequent  to,  610,  n.  77 
paying  ore  not  essential  to,  594,  n.  13, 
17;  596,  n.  22;  598,  n.  25;  618, 
n.  89 
pedis  possessio  not  limit  of  possession, 

616,  n.  86 
placer  claims,  character  of  land,  court's 
ruling  as  to,  618,  n.  89 
character  of  land,  land  office  ruling 

as  to,  606,  n.  69 
character    of    land    within    ten    acre 

tracts,  606,  n.  68 
collateral  attack  upon  patent  within, 
607,  n.  70 
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Discovery — Continued 
placer  claims — continued 

Costigan's  views  on,  607,  n.  70 

defined,  607,  n.  70 

deposits  of  two  classes  within,  607 

and  n.  70 
difference  between,  and  lode  locations, 

607,  n.  70 
discovery    not    invalidated    by    well 

bisecting,  593,  n.  11 
discovery,  one  suflRcient,  irrespective 

of  area,  606  and  n.  68 
entry,   location    and   patent   proceed- 
ings, 592,  n.  6 
existence  of  vein  or  lode  within,  ques- 
tion of  fact,  618  and  n.  102 
known  lode  defined,  607,  n.  70 
known  lode,  evidence  insufficient,  607, 
n.  70 

insufficiency  of  proof  of,  607,  n.  70 
location   after  placer  patent,   607, 

n.  70 
not  included  in  patent  application, 

607,  n.  70 
placer  patent  may  not  convey  title 

to,  607,  n.  70 
subsequent    location    of,    607    and 

n.  70 
testimony  must  be  clear  and  con- 
vincing of  character,  607,  n.  70 
trespass     by     subsequent     locator 

upon,  607,  n.  70 
within,  600,  n.  30 ;  606  and  n.  68, 
69;  607,  n.  70 
legal  subdivision  not  containing  min- 
eral deposits,  605,  n.  68 
location    does   not    establish    mineral 
character  of  all  land  within,  606, 
n.  68 

justified,  606,  n.  68 
must  present  reasonable  evidence  of 

value,  606,  n.  68 
of  oil  land  within,  605,  n.  87 
two  different  classes  of,  may  exist 

within,  607  and  n.  70 
void,  607,  n.  70 

within,  of  two  classes,  607,  n.  70 
lode  claims  and,  within   same  area, 
607  and  n.  70 

within,  605  and  n.  51  to  57;  607 
and  n.  70 
lode  claimant,  burden  of  proof,  607, 

n.  70 
lode  location  against,  in  adverse  pro- 
ceedings, 607,  n.  70 
lo<le  locations  and,  607  and  n.  70 
discovery  within,  607  and  n.  70 
location    prevails   over   void   loca- 
tion of,  607,  n.  70 
not    presumed    to    extend    within, 

607,  n.  70 
within,  607  and  n.  70 
nature  of  deposits,  698,  n.  25 


nature  of  location,  606,  n.  69 
nonmineral  land  within,  606,  n.  68 
oil  discussed,  594  and  n.  16 :  599  and 

n.  26,  27;  605,  n.  68 
pay  streak  within,  598,  n.  25 
ten-acre  tracts  unit  for  examination 
of    nonmineral    land    within,    606, 
n.  69 
town  site  patents,  607,  n.  70 
trespass,   posting   notice   to  prospec- 
tors to  keep  off,  607,  n.  70 
upon,  607,  n.  70 

stranger  cannot  enter,  as  a  pros- 
pector, 606,  n.  69 
warning  intruder  from  trespassing, 
622,  n.  109 
possession,   diligence   in    seeking,   gives 
right  of,  616  and  n.  86 
general   rule  as   to  party   in  lawful, 

616,  n.  86 
no  right  of,  600,  n.  28 
priority  of,  determines  right  of,  600 

and  n.  28 
under  Californian  rule,  616,  n.  86 
posted  notice  without,  absolute  nullity, 
616  and  n.  84 
and  marking  location  is  invalid,  616 

and  n.  85 
invalid,  616  and  n.  85 
porphyry  or  limestone  is  not,  594,  n.  17 
preliminary  work  upon,  601  and  n.  33 

to  36 ;  601  and  n.  33  to  36 
presumption  of,  592,  n.  10 

from  recital  in  location  notice,  592, 
n.  10 
priority  of,  600  and  n.  28  to  32 

determines  right  of  possession,  600, 
n.  28 
prior  right  in  junior  locator,  600,  n.  30 
profit  immaterial,  592,  n.  8,  10;  596, 

n.  21,  22 
proof  of,  617,  n.  88;  618,  n.  89;  591, 

n.  1,  5 
protection  of  claim,  601  and  n.  36 
prudent    man    not    necessarily    skilled 

miner,  595,  n.  19 
pursuing  work  of,  600,  n.  29 
qualification  of  rule  of  law  as  to,  616 

and  n.  86 
question    of,    before    land    department, 
618,  n.  89  to  104 
may  be  raised  between  mineral  claim- 
ants, 618,  n.  89 
question  of,  not  barred,  618  and  n.  91 
question   of   fact,    whether  land,    valu- 
able for  mining,  618  and  n.  104 
questions  of  fact,   finding  by   court  of 
no,  618,  n.  92 
instances,  618  and  n.  94,  95,  96,  97 
open   question   as  character  of,   618 

and  n.  90 
peculiar  province  of  land  department, 
618  and  n.  104 
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railroad  lands  discussed,  611  and  n.  78 

within,  611  and  n.  78 
reasonable  belief  in  existence,  593,  n. 

11 ;  594,  n.  18 
relocation,    absence    of    markings    lays 
claim  open  to,  616,  n.  84 
after  prior  right  abandoned,  616,  n. 

87 
entry  by  adverse  relocator,  600  and 

n.  30 
loss  of  prior  right,  616,  n.  87 
mere  marking  does  not  prevent,  616, 

n.  85 
protection  against,  617,  n.  88 
unmarked  claim,  616,  n.  85 
relocator  is  appropriator  not  discoverer, 
614,  n.  81 
failure  to  adopt,  fatal  to  right,  614, 
n.  81 
rock    in    place    and    float    rock    distin- 
guished as,  605,  n.  66 
sale  before  or  after  discovery,  606,  n. 
68;  619,  n.  105,  106;  620  and  n. 
107 
does  not  invalidate  location,  620  and 

n.  107 
oil  and  gas  lands  before,  619,  n.  106 
part  of  association  placer  claim,  619, 

B.  105 
unaccompanied  by  vrriting,  619  and 
n.  105 
seams  constituting,  594,  n.  13,  18 

leading  to  ore,  594,  n.  13,  18 
secret  underground,  592,  n.  10 
severance  of,  before,  606,  n.  68 
shaft,  bisecting  boundary  line,  593,  n. 
11 
disclosing   no   ore   showing   in   other 
workings    within    claim    suflScient, 
603,  n.  41 
distinguished  from,  602,  n.  37 
need   not   be   at  point  of  discovery, 

603,  n.  41 
need   not  be  first  shaft  or  Opening, 

603,  n.  41 

not  necessarily  first,  603,  n.  41 

or  cut  loss  of,  may  defeat  location, 

604,  n.  48 

or  cut  may  be  anywhere  along  course 
of  vein,  601,  n.  33 

or  its  equivalent  must  disclose  min- 
eral rock  therein,  603  and  n.  40 

partly  within  adjoining  ground,  602, 
n.  37 ;  605,  n.  51 

sinking,  'one  act  of  location,  602,  n. 
37 

sunk  upon  vein,  616,  n.  87 

valid  if  not  made  in,  or  its  equiva- 
lent, 603  and  n.  41 
small  seams  of  iron  oxide  and  carbon- 
ate of  lead  sufficient,  594,  n.  18 
same  rule  does  not  apply  to  lode  and 
placer  claims  as  to,  598,  n.  25 


state  lands,  discovery  within,  610  and 
n.  76,  77 
discussed,  610  and  n.  76,  77 
known  mineral  lands  within,  610,  n. 

76 
mineral  character,  610  and  n.  77 
subsequent  discovery  does  not  defeat 

title,  616  aud  n.  77 
title  discussed,  610,  n.  76,  77 
title  passes  upon  completion  of  sur- 
vey, 610  and  n.  76 
title,   subsequent  discovery  does  not 

divest,  610  and  n.  77 
survey  completion  of,  effect,  610  and 

n.  76 
survey  discussed,  610,  n.  76 
vacation  of  selection,  610,  n.  77 
statutory    tunnel,    possession    not    de- 
pendent on,  608  and  n.  71 
right  to  veins  or  lodes,  608,  n.  71,  73, 

74 
within,  608  and  n.  61  to  74 
subsequent,  does  not  require  relocation, 
617,  n.  88 
in  absence  of  intervening  right,  617 

and  n.  88 
no  new  relocation  necessary,  617,  n. 

88 
relates  back,  617  and  n.  88 
to  marking  and  recording  valid,  617 

and  n.  88 
to  nonmineral  patent,  610,  n.  77 
sufficient,  example,  594,  n.  18 

if  of  present  or  prospective  commer- 
cial value,  596,  n.  20 
to  justify  expenditure,  615,  n.  82 
sufficiency  of,  596  and  n.  20,  21;  597 
and  n.  23 ;  598,  n.  24,  25 ;  606,  n. 
68 ;  615,  n.  82 ;  618,  n.  89 
supplemental  proof  of,  618,  n.  90 
surveyor  may  prove,  618,  n.  90 
surveyor  general  return  of,  611  and  n. 

78 
swamp    lands,    not    affected    by    subse- 
quent, 610  and  n.  77 
grants  containing  no  reservation  of 
mineral,  610,  n.  77 
technical  meaning  in  mining,  591  and 

n.  1 
ten-acre    tracts    units   of    investigation 

and  determination,  606,  n.  69 
title,  estoppel  of  lessee,  622,  n.  109 
townsite     patent,     and     mining     claim 
patent,  conflict  between,  612,  n.  79 
conflict  with  mining  patent,  612,  n. 

79 
evidence  of  abandoned  work  on  vein 
will  not  prevent  issuance  of,  607, 
n.  70 
inoperative,  6l2,  n.  79 
mineral  right  initiated  after,  613  and 
n.  80 
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Discovery — Continued 
townsite  patent — continued 

within,  direct  attack  upon,  613  and 

n.  80 
trespass,    no   rights   initiated   by,   600, 

n.  29 
two  locations  upon  one,   invalid,   593, 

n.  11 ;  600,  n.  39 
within     townsites,    location     not    per- 
mitted, 612  and  n.  78,  79 
owner's    acquiescence    in    continued, 

622,  n.  109 
upon  surface  or  underground,  592,  n. 

10 
upon  unappropriated  land,  592,  n.  10; 

593,  n.  11;  594,  n.  17;  605,  n.  51, 

55 
valid,  discussed,  591,  n.  2;  592,  n.  6 
valid  though  no  prospect  for  immediate 

profit,  596,  n.  20 
valuable  for  mineral,  592,  n.  10;  594, 

n.  18 
vein  or  lode,  character  of,  594,  n.  13 
has  no  fixed  meaning,  592,  n.  10 
insufficient  evidence  of  existence,  610, 

n.  82 
need    not    necessarily    outcrop,    591, 

n.  2 
upon  dip  of,  605,  n.  55 
vital  time  of,  598  and  n.  25 
when  additional,  must  be  made,  603,  n. 

43 ;  623  and  n.  112 
where  no  intervening  rights,  592,  n.  7 
who  may  not  question,  618  and  n.  89 
without,   mere  acts  of  location  futile, 

600,  n.  28 
work  defined,  615,  n.  82 

District  Rules 

See  Local  Rules,  Regulations  and 
Customs 

Ditches  and  Canals 
See  Public  Domain 

Drainage 

absence  of  federal  provisions,  624  and 
n.  1 

absence  of  state  constitutions,  625  and 
n.  3 

appropriate  term,  624,  n.  1 

collection  of  cases,  625,  n.  2 

condition  of  sale,  local  provisions,  624 
and  n.  1 

congress  can  not  authorize  state  legis- 
latures regardless  of  state  consti- 
tutions, 624  and  n.  2 

drainage  appropriate  term  in  case  of 
quartz  mines,  624,  n.  1 

easements,  drainage  and  other  neces- 
sary means.  624  and  n.  1 

federal  provision,  624  and  n.  1 

patent,  contents  of,  624  and  n.  1 


private  property  can  not  be  taken  for 
mining  purposes,  625  and  n.  3 

rules  and  customs,  624  and  n.  2 

state  constitution  must  authorize  legis- 
lature, 625  and  n.  3 
can  not  be  ignored  by  congress,  625 
and  n.  2 

state  has  no  power  to  authorize  tak- 
ing private  property  for  mining 
purposes,  625  and  n.  3 

state  legislation,  625  and  n.  2 

state  or  territorial  provisions,  624  and 
n.  1 

statutes  affecting,  625,  n.  3 

working  mines,  624  and  n.  1 ;  625,  n.  2 

Dump 
See  Mining  Terms  and  Phrases 

Dyke 
See  Vein,  Lode  and  Ledge 

Easements 

See,  also.  Flooding  of  Mines ;  Eminent 

Domain 
California,  no  condemnation  of  mining 

property,  627,  n.  2 
collection  of  state  statutes,  626,  n.  1 
conflicting  rights  as  to  tunnel,  627,  n.  2 
conflict  of  grants,  626,  n.  1 
court's    jurisdiction    limited,    627    and 

n.  2 
ditch,    enlargement   of,    unlawful,    627, 

n.  1 
from  hydraulic  mine,  626,  n.  1 
right,    limitation    of   rights   in,    627, 

n.  1 
subsequent    patentees'     rights,     627, 

n.  1 
federal  grant  of,  626  and  n.  1 

right  to  grant,  ceases,  626  and  n.  1 
general    principles    well    settled,    626, 

n.  1 
granted  by  United  States  over  public 

lands,  626  and  n.  1 
implied    ways   of   necessity,   626a   and 

n.  la 
land  department's  rulings,  616,  n.  Id 
miners,  rights  of,  626,  n.  1 

rights  recognized,  626,  n.  1 
mining  claim  subject  to,  626,  n.  1 
patentee  subject  to,  626,  n.  1 
patent  subject  to,  627,  n.  1 

water    appropriation    prior    to,    626, 

n.  1 
railroad    company    against    homestead 

claimant,  626,  n.  1 
company  within  its  rights,  626,  n.  1 
right  of  way,  626,  n.  1 
right  of  way  for  flume,  626,  n.  1 
rights  adversely  acquired,  62^,  n.  1 
state  constitution  must  authorise  state 

legislation,  627  and  n.  2 
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legislation,    constitutional    provision 

necessary,  627  and  n.  2 
legislation,  federal  provision  for,  626a 

and  n.  3b 
statutes,  627  and  n.  2 
statutes,  collection  of,  627,  n.  2 
subsequent    purchasers    burdened     by, 

626  and  n.  1 
;  trespass  instances  of,  626,  n.  1 

general  principles  well  settled,  626, 

n.  1 
United  States  grants,  in  public  lands, 

626  and  n.  1 
Utah,  mining  property  in  may  be  con- 
demned for  private  use,  627,  n.  2 
water,  appropriation  of,  under  acts  of 

1866  and  1870,  626,  n.  1 
way  of  necessity,  626a  and  n.  la  to  Id 
arises,  626a  and  n.  lb 
defined,  626a  and  n.  lb 
doctrine  of  implied,  as  to  grants  un- 
der   public    land    laws,    626a    and 

n.  la 
doctrine   of   implied,   doubtful,   626a 

and  n.  la 
epitome  of  land  department  rulings, 

626,  n.  Id 
epitome  of  land  ofBce  rulings,  628a 

and  n.  3c 
federal  provisions  for,  626  and  n.  Id 
provision  by  state  for,  626a  and  n.  3a 
tunnels,  627,  n.  2 
vested    as    appurtenance,    626a    and 

n.  Ic 


Ejectment 
See  Adverse  Suits,  Possessory  Actions 


Ejectment,  Complaint  in 

Appendix  B,  Form  41 

owner's  rights  and  limitations  in, 

n.  59 
pleadings  in,  387,  and  n.  21,  23 


390, 


Eminent  Domain 
Alaskan  provision  permits,  miner's  ex- 
ercise of,  637  and  n.  39 
what  subject  to,  637  and  n.  38,  39 
burden  of  proof  to  show  asserted  use  is 

public  use,  635  and  n.  34 
California  constitution  does  not  provide 

for,  by  miner,  629,  n.  3 
cases  denying  eminent  domain  to  miner, 

629,  n.  2 
compensation,  636  and  n.  25,  36,  37 
condemnation  of  right  of  way,  634  and 

n.  33 
for  more  necessary   public  use,  633 

and  n.  32 
constitutional  provision,  629  and  n.  2,  3 
constitutions    declaring    mining    to    be 

public  use,  621  and  n.  11  to  20 


damages,  for  appropriation  by  railroad 
company,  636,  n.  37 
measure  of,  636  and  n.  35,  36,  37; 
640,  n.  42 
distinction  between  public  and  private 

use,  639  and  n.  41 
doctrine  of  necessity  inapplicable,  632 

and  n.  31 
electric  power,  638  and  n.  40 
a  public  use,  638  and  n.  40 
distinction   between   public  and   pri- 
vate use,  639  and  n.  41 
equity  will  not  restrain  public  service 

corporation,  640,  n.  42 
extended  to  industry  not  to  individual, 

633,  n.  32 
implied  contract  to  make  just  compen- 
sation, 632  and  n.  27 
instances  of,  in  miner,  631  and  n.  21  to 

24 
invasion  of  neighboring  property,  632 

and  n.  25  to  31 
legislature  without  power  to  authorize, 

632  and  n.  3 
miner  has  right  of,  in  Alaska,  637  and 
n.  39 
must  not  cover  another's  land  with 
debris  or  other  material,  632  and 
n.  25 
responsible  for  injury  although  work- 
ing mine  carefully,  632  and  n.  30 
miner's  lawful  use  of  claim,  632  and 
n.  25 
power   to   exercise   right  of  depends 
upon   state   constitution,   629   and 
n.  2 
unlawful  use  of  claim,  632  and  n.  25 
mining  a  public  use,  631  and  n.  11  to 

29 
no  ouster,  640  and  n.  42 

occupancy  of  land  by  public  service 

corporation,  640  and  n.  42 
owner's  rights  limited,  640  and  n.  42 
private  property  can  not  be  taken  for 

mining  purposes,  629  and  n.  3 
public  service  corporation  may  not  have 

power  of,  640,  n.  42 
public  use  and  public  welfare  discussed, 

630  and  n.  4  to  10 
public  use  defined,  630,  n.  5 

discussed,  630  and  n.  4  to  10 
right  of  way,  629,  n.  3 ;  634  and  n.  33 
passage  under,  634,  n.  33 
power  transmission  lines,  634,  n.  33 
through  another's  mine  in  California, 
629,  n.  3 
"taking"  defined,  632  and  n.  25 
taking  for  public  use,  631  and  n.  21  to 

24 
United  States  land  subject  to,  628,  n.  1 
vested  in  state,  628  and  n.  1    - 

End  LinM,  542 
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Entry,    Mineral 

Appendix  B,  Form  65 

Equitable  Ajudication 
See  Land  department 

Equivalent  to  Location 
See  Locations 

Escrow  Holder,  Instructions  to 
Appendix  B,  Form  28 

Escrows 

See  Deeds,  Options 

Estoppel 

asserting  statute  of  frauds,  1138 

co-owner  not  estopped,  422 

essence  of,  420 

equitable,  1138 

no  proper  location,  735 

original  owner  estopped,  538,  621,  622 

pleading,  425 

record  operates  as  an,  710 

Evidence 

experts,  1  subd.  LXI  and  n.  118;  578 

and  n.  7 
extralateral  rights  in  placer  claim,  618 

and  n.  100,  101,  102 
fraud,  338  and  n.  27 
good  faith,  69  and  n.  103 
invasion  of  placer  claim,  805  and  n.  22 
judicial  notice,  388a  and  n.  27a  to  278 
maps,  1  subd.  LXXXIX 
no  known  lode  within  placer  claim,  795 

and  n.  6 
parallelism  of  end  lines,  618  and  n.  97 
photographs,  1  subd.  CXXXVI 
sufficiency  of  marking,  618  and  n.  84 
statutory  expenditure,  257  and  n.  66 
under  local  laws,  303,  495  and  n.  92  to 

90 ;  496  and  n.  100,  100a ;  733,  753 

and   n.   137 
use  of  land  as  mill  site,  618  and  n.  103 
validity  of  location,  618  and  n.  90,  99, 

104 

Excessive  Locations 
See  Boundaries,  Locations 

Expenditure,  Affidavit  of,  on  Placer 
Claim 
Appendix  B,  Form  60 

Extralateral   Right 
See,  also.  Boundaries ;  Intralimital  and 
Extralateral  Rights ;  Mining  Terms 
and    Phrases;    Vein,    Lode,    and 
Ledge 

Federal  and  State  Courts 
See,   aUo,    Adverse    Suits,    Posseaaory 
Actiona 


actions,  congress  can  not  regulate  pra< 
tice    nor    prescribe    form    of,    295J 
n.  17 
dismissal  of  by  motion  or  by  coui 

291  and  n.  8,  9 
adverse  suit,  determines  superior  righl 

of  possession,  295,  n.  17 

effect    of    judgment    or    decree,    295, 
n.  17 

facts  presented  by,  289,  n.  5 

may  be  ejectment  or  action  to  quiet 
title,  295,  n.  17 

no   additional    jurisdiction   conferred 
upon  state  court,  285,  n.  17 

right    of    possession    determined    in, 
295,  n.  17 

state  courts  may  adopt  form  of  ac- 
tion, 295,  n.  17 
appeal  in  federal  courts,  grounds  for, 

292  and  n.  12 

certiorari    or    otherwise    by     supreme 

court   of   United    States,   293   and 

n.  1 
character  of  land  or  party  entitled  to 

purchase,  289,  n.  5 
citizenship  of  representatives,  289,  n.  3 
concllisive    decisions    in  .mining    cases, 

294  and  n.  16 
contracts,    power    of    court    to    enforce 

when  title  in  government,  297  and 

n.  20 
controlling  decisions,  294  and  n.  15,  16 
court  of  competent  jurisdiction  defined, 

289  and  n.  2  to  5 
adverse  suit  must  be  commenced  in, 

289  and  n.  1 ;  295,  n.  17 
adverse  suit  of  itself  does  not  confer 

jurisdiction     upon     federal    court, 

289,  n.  1,  5 
limitations  of  federal  court,  298  and 

n.  3,  4,  5 
court  of  equity  will  grant  relief  from 

erroneous  decisions  of  land  depart- 
ment, 297,  n.  19 
courts  always  open  to  private  litigants 

to  determine  possessory   rights   to 

public  land,  33,  n.  43 
can    not    review    decisions    of    land 

department,  297,  n.  19 
have   jurisdiction    to   determine   con- 
flicting    claims     after     homestead 

entry,  297,  n.  19 
will  intervene,  297,  n.  19 
will  not  interfere  with  land  depart- 
ment   nor    entertain    actions,    297 

and  n.  19,  20 
decision  of  land  department  on  matters 

of  law,  289,  n.  5 
of  lower  federal  courts  determining 

federal  questions,  294  and  n.  16 
dismissal  of  cause,  291  and  n.  8,  9 
district    court    of     Columbia     appeals 

restricted,  292,  n.  12 
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diversity    of   citizenship    immaterial    if 
federal  question  involved,  289,  n.  5 
effect  of  patent,  298  and  n.  21 
federal   courts,    regulation    of   proceed- 
ings, 295,  n.  17 
federal    question    does    not   necessarily 
arise  under  mining  act,  289,  n.  5 
conflict    between    federal    and    state 
courts,  293,  n.  14 
injunction,     instances     of     mandatory, 
296,  n.  18 
will  not  lie,  296  and  n.  18 
jurisdiction  at  law  and  in  equity,  289, 

n.  2 
land  department  jurisdiction,  289,  n.  5 
jurisdiction    ends    with    issuance    of 
patent,  298  and  n.  21 
law  and  equity  commingled  suit  tried 
in  equity,  289,  n.  2 
transference  of  suit,  289,  n.  2 
mandamus,  collection  of  cases  discuss- 
ing   discretion    and    performance, 
296,  n.  18 
compelling  inferior  ofl^cer  to  act,  296, 

n.  18 
duty  purely  ministerial,  296,  n.  18 
exception  to  rule,  296,  n.  18 
liberally  construed,  296,  n.  18 
may    be   issued    to   enforce    perform- 
ance, 296,  n.  18 
not  writ  of  right,  296,  n.  18 
secretary  of  interior,'  discretion  can 

not  be  controlled  by,  296,  n.  18 
will   not   control   judicial   discretion, 

296,  n.  18 
will  not  issue,  296,  n.  18 
mandamus    and    injunction,    296    and 
n.  18 
distinction  between,  296,  n.  18 
mandate  a  flexible  writ,  296,  n.  18 
patent,  instances  of  mandatory  injunc- 
tion   to   compel   issuance   of,   296, 
n.  18 
patent,  is  final  judgment  of  land  depart- 
ment, 298  and  n.  21 
pleading,  alteration  of,  289,  n.  2 

technical  forms  of,  abolished,  289,  n.  2 
practice,  289  and  n.  2 

state  courts,  295  and  n.  17 
quiet  title  suit,  defendant  in  possession, 

295,  n.  17 
removal  of  cause,  290  and  n.  6,  7 
bond  must  be  filed  and  notice  given, 

290  and  n.  7 
filing  bond  essential,  290,  n.  7 
if   jurisdictional    facts   do   not   exist 
and  appear  of  record,  290  and  n.  6 
irregularity  may  be  waived,  290,  n.  7 
mandatory  provisions,  290,  n,  7 
suflBciency  of  notice,  290,  n.  7 
written  notice  of  petition  and  bond 
prior  to  filing,  290,  n.  7 


state  courts,  decisions  of  supreme  court 
in  mining  cases,  294  and  n.  15 
mining  cases  in,  295  and  n.  17 
relief  afforded  by,  295  and  n.  17 
title  not  affected  by  adverse  suit,  294, 

n.  17 
writ  of  error,  293  and  n.  13,  14 
federal  question,  293  and  n.  14 
from  final  decision  of  highest  court 
of  state,  293  and  n.  13 

Federal  Mining  Laws 

See  Public  Domain 

actions  involving  issuing  of  injunction 
and  appointment  of  receiver,  315, 
n.  42 
time  of  accrual,  325  and  n.  68,  69 
title  not  established  by  either  party, 
effect,  312,  n.  9 
adverse  proceedings,  312  and  n,  11 

judgment  in,  312  and  n.  12 
adverse  suits,  judgment  in,  312,  n.  10 
agricultural  entry  of  lands  withdrawn, 
classified  or  reported  as  to  certain 
placer  deposits,  317,  n.  50 
Alaskan  act  of  1912,  311  and  n.  5 
amended,  311  and  n.  6 
provisions,  311  and  n.  6 
amendments  and  supplemental  legisla- 
tion, 312  and  n.  9,  10,  12 
affecting  mineral,  lands,  311  and  n.  1 
to  8;   315  and  n.  33   to  45;   317 
and  n.  50  to  54 
carried  into  Rev.  Stats,  as  §§  2318 

et  seq.,  311,  n.  4 
existing  act,  3J.1  and  n.  4 
foundation   of  existing   system,   311, 

n.  4 
history  of  legislation,  311,  n.  4 
assessment  work,  312  and  n.  10,  12 
changing  period  for,  312  and  n.  12 
not    required    on    land    leased    from 

United  States,  316 
on  petroleum  oil  locations,  313,  n.  12, 

17 
tunnel  work  as,  312  and  n.  9 
Caminetti  act,  circumstances  and  con- 
ditions leading  to  enactment,  313, 
n.  14 
character  of  land  determination  of,  320 

and  n.  57 
courts,  in  conflicts  pertaining  to  actual 
physical  possession,  318,  n.  55 
jurisdiction  of,  119  and  n.  56 
sustain  rights  arising  under  district 
rules,  311,  n.  4 
desert  lands,  314,  n.  31,  41 
ditches  and  canals,  314  and  n.  29  to  32 

purpose  of,  314,  n.  29,  31 
excluded  mineral  land,  315,  n.  41 
implied  license,  311  and  n.  1 
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Federal  Mining  Laws — Continued 

Indian     reservation    when     withdrawn 
subject  to  mineral  location,  315,  n. 

3d 

initial,  passed  in  1866,  311  and  n.  1 
certain   sections  repealed  by  Act  of 

1872,  311,  n.  4 
remained  in  force  until  1872,  311  and 

n.  2 
superseded  by  Act  of  1872,  311  and 
n.  4 
land  department,  court's  rulings  bind- 
ing upon,  320,  n.  58 
jurisdiction  of,  319  and  n.  56;  320, 

and  n.  56a -to  58 
without  jurisdiction,  319  and  n.  56 
lands  valuable  for  mineral,  subject  to 
limited  reservation  from  sale,  311, 
n.  4 
leasing    of   gold,    silver   or    quicksilver 
deposits  under  act  of  June  8,  1926, 
317  and  n.  53 
leasing  act,  discussed,  317,  n.  52 

miner's  rights  under,  316  and  n.  43, 

44,  45 
purpose  of,  317,  n.  52 
valid   mining   locations,   316   and    n. 
43,  44,  45 
locatable  mineral  deposits,  311,  n.  4 
locations  not  defeated,  316  and  n.  43 
of  mineral  lands  prior  to  title  pass- 
ing from  United  States,  316  and  n. 
46  to  49 
locators  defined,  311,  n.  4 ;  773  to  778, 
and  n.  1  to  21 
who  can  not  be,  773  and  779 
who  may  be,  311,  n.  4 
military    reservation    when    abandoned 
subject   to   mineral   location,   315, 
n.  35 
miners  not  trespassers,  311,  n.  1 
miner's  rights,  313  and  n.  22,  23 ;  314 
and  n.  29  to  32 ;  315  and  n.  35,  36 ; 
316  and  n.  29  to  32 ;  317  and  n.  50 
to  54 
within  Indian  reservation,  315,  n.  36 
within  national  forest,  316  and  n.  46 
miner's  rules  and  regulations  can  not 
determine  title,  311,  n.  4 
not  to  conflict  with  federal  law,  311, 

n.  4 
miners  authorized  to  make,  311,  n.  4 
mining  laws,  placer,  collation  of,  313 
and  n.  13  to  28 
repealed,    as    to   certain    placer    de- 
posits, 817,  n.  52 
restricted  patents  modify  placer,  317, 
n.  51 
mining  districts   recognised   and   sanc- 
tioned, 311,  n.  4 
mining  rights  carved  from  operation  of 
excluding,  316  and  n.  45 
preserved,  316  and  n.  44 


national    forests,    miner's    rights    pro- 
tected, 316,  n.  46 
use     of     timber     on     mining     claim 
therein,  316,  n.  46 
national    monument    within    forest    re- 
serve, 315,  n.  33 
patent  proceedings  fall,  312,  n.  9 
patents  issued  for  surface  and  also  for 
reserved  deposits  under,  317,  n.  51 
preemption   and   homesteads   allowed 
are  subject  to  vested  and  accrued 
water  rights,  314,  n.  31 
Philippine  Act  of  1902,  311  and  n.  7 
amended  in  1905,  311  and  n.  8 
provisions  of,  311  and  n.  7 
Pickett  Act,  313,  n.  18 
discussed,  313,  n.  18 
placer  act,  311  and  n.  2 
placer  claims  defined,  311,  n.  2 
policy  of  government,  311  and  n.  1,  4 
possession,    neither    party    entitled    to, 

312,  n.  9 

potash,  purpose  of,  act  of  February  7, 
1927,  317  and  n.  54 

President's  authority  to  withdraw  oil 
lands  upheld,  315,  n.  42 

prospecting  permits  for  different  min- 
erals concurrently  upon  same  area, 

313,  n.  23 

reserved  and  withdrawn  lands  enumer- 
ated, 315  and  n.  33  to  42 ;  316  and 
n.  46  to  49 
reserved  mineral  deposits,  315,  n.  33  to 

42 
restricted  patents  conditions  affecting, 
318  and  n.  50,  55 
consent  to  accept,  318,  n.  55 
right  to  prospect  for,  mine  and  re- 
move minerals,  318  and  n.  55 
severance  of  mineral   and   agricultural 

rights,  317  and  n.  50  to  54 
stock-raising  homestead,   modifies,  317, 
n.  17 
rights  of  miners  under,  313  and  n.  22 
statutes,  regulations  and  forms,  313, 
n.  22 
stone  land  entries  subject  to  limitations 

of  surface,  317,  n.  50 
surface,  protection  of,  321  and  n.  59  to 

62 
supplemental  legislation,  312  and  n.  9 

to  12 
surface,    did    not    suspend    or    repeal 
mining    laws    where    such    could 
operate,  317,  n.  50 
surface  support,  absolute  right  to,  821, 
n.  61 
agreement  to  waive  liability,  321,  n. 

61;  323  and  n.  64,  65,  66 
cases  involving  waiver  by  contract, 

323,  n.  66 
damages,  322,  n.  63 
injunction  refused,  321,  n.  61 
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Federal  Mining  Statutes 
act    enabling    the    President    to    make 
withdrawals,  313,  n.  18 

Federal  Question 
See  Federal  and  State  Courts,  Adverse 
Suits 

Federal  Statutes 
See  Appendix  A 

Federal  Statutes  of  Limitations 
See,  also,  State  Statutes  of  Limitations 
actual  possession  defined,  326,  n.  1 
additional  mode  of  acquiring  a  mining 

claim,  326,  n.  1 
adverse    claim    by    judgment    creditor, 

335,  n.  21 

determined    by    court    of    competent 

jurisdiction,  334  and  n.  20 
discussed,  334  and  n.  18,  19,  20 

i  meaning  and  effect,  334  and  n.  18, 
19,  20 
dverse  claims,  333  and  n.  17 ;  334  and 
n.  18,  19,  20 
dverse  possession  between  individuals, 
326,  n.  1 ;  331  and  n.  13 
need  not  be  continuous  in  one  per- 
son, 332  and  n.  14 
under    state    statute    of    limitations, 
331  and  n.  13 
application  to  sue,  339  and  n.  28 
to   annul   or   limit   patent,   339   and 
n.  28 
appropriate    use   must   be   shown,   331 

and  n.  13 
available    in    courts   and   land   depart- 
ment, 329  and  n.  10 
basis  of  statute,  328,  n.  8 
bona  fide  purchaser,  340  and  n.  29,  30 
action  barred,  340  and  n.  29 
fraudulent    patentee's    liability,    340 

and  n.  30 
recovery  of  price  to,  from  fraudulent 

patentee,  340  and  n.  30 
what  constitutes,  340,  n.  29 
burden  of  proof,  338  and  n.  26,  27 
complaint,  allegations  in  cases  of  fraud, 

336,  n.  24,  25 

concealed  fraud,   335   and   n.  23;   337 
and  n.  25 
when  limiting  period  commences  to 
run,  337  and  n.  25 

conflict  between  placer  and  lode  claim- 
ants, 328,  n.  9 

constructive    trust,    discussion    of,    341 
and  n.  31 

cooperation  as  innocent  purchaser,  340, 
n.  29 

damages  in  case  of  fraud,  336,  n.  23,  25 

does  not  enlarge  class  which  may  ac- 
quire a  mining  claim,  326,  n.  1 


does  not  run  against  claimant  of  un- 
patented claim,  326,  n.  1 
against   United   States  until  patent 

issues,  326,  n.  1 
effect  on  possessory  title,  334  and  n.  18, 

19,20 
election  of  remedies,  326,  n.  23,  25 
essential  elements  under,  326  and  n.  3 

to  6 
fraud,  action  after  six  years,  336,  n.  24 
agreements  to  buy  public  lands  not 

necessarily  a,  340,  n.  29 
burden    of   proof   upon   government, 

338  and  n.  26,  29 
burden  of  proof  upon  party  alleging, 

338,  n.  26 
can  not  be  proved  by  bare  prepon- 
derance of  evidence,  338,  n.  26 
character  of  proof,  338,  n.  36 
charges  of  must  be  specific  and  show 

effect  on  land  department,  338  and 

n.  27 
collection  of  cases,  338,  n.  27 
damages,  336,  n.  23 
differentiation    between    secret    and 

concealed  and  patent  and  known, 

336,  n.  25 
evidence  to  establish,  337,  n.  26 
failure  of  government  to  prove,  336, 

n.  24 
government  must  offer  same  evidence 

as  individual,  336,  n.  24 
intention  of,  statute,  336,  n.  25 
is  not  to  be  presumed,  336,  n.  26 
mining  patent  voidable,  340,  n.  29 
precludes  defense  of,  336,  n.  23 
property    taken    only    according    to 

rules  and  forms  of  law,  336,  n.  24 
purchaser  for  value  without  notice, 

340  and  n.  29 
purchaser  with  notice  of,  340,  n.  29 
recovering  value  of  land,  336,  n.  24, 

25 
rule  in  federal  courts,  338,  n.  26 
test  of,  338,  n.  26 
United  States  subject  to  same  rules 

as  private  litigant,  336,  n.  25 
want  of  knowledge  suspends  statute 

of  limitations,  336,  n.  25 
what    complainant    must    set    forth, 

336,  n.  24,  25 
when  court  of  equity  will  act,  338, 

n.  27 
fraudulent   patent   not   void   but   void- 
able, 340,  n.  29 
how  construed,  328  and  n.  7,  8,  9 
injunction  proceedings  applicable,  326, 

n.  1 
knowledge,  means  of,  336,  n.  23,  25 
lien,   judgment   creditor   must   file   ad- 
verse  claim   after   sale   and   deed, 

335,  n.  21 
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Faderai  Statutes  of  Limitations — Cent, 
lien — continued 

judgment  creditor  need   not  file  ad- 
verse   claim    before    sale    or    deed, 
335,  n.  21 
patent  does  not  affect,  335  and  n.  21 
not  separate  and  independent  provision, 

328  and  n.  8 
object  of  statute,  327  and  n.  7 
ouster,  what  operates  as  an,  333  and 

n.  17 
patent  exception  of  time  limit  to  vacate 
or  annul,  336  and  n.  23,  24 
not   defeated   by   false   testimony   or 

forged  documents,  338,  n.  27 
right  to  in  absence  of  adverse  claim, 

326,  n.  1 
time    within    which    suit    must    be 
brought   to   vacate   or   annul,   33G 
and  n.  22,  23,  24 
will  issue  to  transferee,  332,  n.  16 
patent  proceedings  adverse  claim  may 
bar,  334  and  n.  18 
construction  of  statute,  328  and  n.  8, 

9,  10 
discovery   indispensable,   326  and   n. 

3  ;  328,  n.  9 
essential  elements,  326  and  n.  3  to  6 
object  of  law  affecting,  327  and  n.  7 
proofs  dispensed  with,  330  and  n.  12 
statute  available  in  courts  and  land 
department,  329,  n.  10 
patentee  as  trustee,  341  and  n.  31 
perjury  must  be  extrinsic  or  collateral, 

338,  n.  27 
possession  defined,  326,  n.  1 

and     working     for     state     statutory 
period  of  limitation,  326  and  n.  1 
to  6 
possessory   title  discussed,  334  and   n. 

18,  19,  20 
procedure,  330  and  n.  11,  12 
provisions    of    act    relating    to    patent 

proceedings,  326  and  n.  1 
sale    of    mining    claim    not    proof    of 

abandonment,  332  and  n.  15,  16 
statute  of  limitations  running  of  ar- 
rested, 336,  n.  25 
suit  to  annul  or  limit  patent  only  by 
and  in  name  of  United  States,  339 
and  n.  28 
transferees   protected,   332  and   n.   14, 

15,  16 
trespassed  can  not  take  advantage  of, 

326,  n.  1,  8 
vacation    and    annullraent   of   patents, 
burden  of  proof  upon  government, 
338  and  n.  26 
charges  of  fraud,  338  and  n.  27 
collection  of  cases,  338,  n.  27 
concealed  fraud,  387  and  n.  25,  26 
courU  of  equity,  action  by,  338,  n.  27 


discussed,  336,  n.  22,  23,  24 :  337,  n 
25 

election  of  remedies,  337,  n.  25 

false  testimony  and  forged  instru- 
ments, 338,  n.  27 

fraud  must  be  established  by  compe- 
tent evidence,  338,  n.  26 

fraud  must  be  proved  by  party  al- 
leging, 338,  n.  26  j 

fraud  not  presumed,  337,  n.  24 ;  338, 
n.  26 

government  may  be  barred  by  laches, 
336  and  n.  24 

limitation  for,  336  and  n.  23 

object  of  statute,  336,  n.  22 

patentee  liable  for  values  derived  for 
improper  use  of  patented  property, 
337,  n.  25 

proviso  as  to  limitation  to,  336  and 
n.  23,  24 
working  the  claim,  326  and  n.  1  to  6; 
332  and  n.  14 

Federal  Water  Power  Act 
See  Public  Domain 

Fencing  Abandoned  Shafts 
Appendix  A,  p.  665 

Fictitious  Person 

See  Patent  Proceedings 

Fiduciaries 

See  Locations,  Mining  Partnerships, 
Suits  Affecting  Mining  Patents, 
Tenancy  in  Common 

Fixtures 

Californian  law  as  to  what  constitutes, 

on  mining  claim,  641,  n.  1 
chattel  mortgage,  effect,  641,  n.  1 
chattel  or  realty,  641,  n.  1 ;  643,  n.  3 
conditional    sales    affect    character    of, 

641,  n.  1 
conditional  vendor,  rights  of,  641,  n.  1 
defined,  641  and  n.  1 
improvements  and,  distinction  between, 

641,  n.  1 
improvements  on  mining  claim,  641,  n. 

1 ;  646  and  n.  6 
improvements    upon    withdrawn    lands, 

646  and  n.  6 
intention  of  parties,  642  and  n.  2 
landlord's  rights,  641,  n.  1 
lessee's  rights,  644  and  n.  4 
locator  has  no  right  to  remove,  after 

adverse  relocation,  643,  n.  3 
locator  not  mere  licensee,  642,  n.  2 
locator's  right  of  removal,  6i41,  n.  1 ; 

751  and  n.  134 
oil  and  gas  cases,  general  rule,  645  and 

n.  5 
oil  claims  Californian  law  as  to,  does 

not  apply,  641,  n.  1 
oil  well  instrumentalities  are,  641,  n.  1 
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oil  well,  trade,  defined,  641,  n.  1 
ordinarily  belong  to  owner  of  soil,  642, 

n.  2 ;  646  and  n.  6 
part  of  realty,  641  and  n.  1 ;  751  and 

n.  134 
personal  property  tests,  641,  n.  1 
personalty  attached  to  real  estate,  642, 

n.  2 
real  property  or  chattel,  641,  n.  1 ;  643, 

n.  8 
relocator's  rights,  641,  n.  1 ;  643  and 

n.  3 ;  751  and  n.  135 
right  of  removal,  644  and  n,  4 
right  of  removal  implied,  642,  n.  2 
three  general  tests,  641,  n,  1 
vendee's   rights    superior   to   landlords. 

641,  n.  1 
vendor's  rights,  641,  n.  1 
withdrawn  lands,  improvements  are  ap- 
purtenant   to    mining    rights,    646 

and  n.  6 
no  right  to,  in  surface  claimant,  646 

and  n.  6 
status  of,  646  and  n.  6 
upon  abandonment  of  mining  claim, 

belong  to  government,  646,  n.  6 

Forest  Reserves 
See  Public  Domain 

Forfeiture 

See    also    Abandonment,    Annual    Ex- 
penditure,   Locations,   Tenancy  in 
Common 
abandonment  different  from  forfeiture, 
650,  n.  1 
distinction  between  and,  650,  n.  1 
actual  possession  after,  652  and  n.  7 
adverse  entry,  652  and  n.  6  to  13 
adverse    relocation,    defective,    no    bar, 

652  and  n.  6 
adverse  suit,  does  not  suspend  annual 
expenditure,  663  and  n.  31 
pleading  in,  660,  n.  26 
rule  as  to,  659,  n.  25 
aflSdavit  of  annual  expenditure,  failure 
to  record,  655  and  n.  19 
overcome  by  evidence,  655,  n.  19 
prima  facie  evidence,  655,  n.  19 
Alaska,  title  defeated  in,  650,  n.  3 ;  654, 
n.  17 ;  655,  n.  19 
no  resumption  of  work  in,  650,  n.  3 
statute  void,  655,  n.  19 
annual    expenditure    by    contract,    662 
and  n.  30 
by  lessee,  662,  n.  30 
continues   right  of  exclusive   posses- 
sion, 661  and  n.  29 
contractor   can   not   take   advantage, 

662  and  n.  30 
fail  to  perform,  does  not  constitute, 
650,  n.  3 


jumper  excuses,  performance  of,  652, 

n.  11 
no  assumption  that  relocation  made 

to  avoid,  650,  n.  2 
not  suspended  by  patent  proceedings 

nor  adverse  suit,  663,  n.  31 
one  or  more  may  make,  661  and  n.  29 
assessment  work  by  contractor,  662  and 
n.  30 
by  co-owner,  661  and  n.  29 
failure  to  perform  not,  650,  n.  2 
complete  and  final,  650,  n.  3 
conditions,  implied,  breach  of,  665  and 
n.  33 
term  not  necessary,  666,  n.  34 
construction  of,  should  be  fair,  656  and 

n.  20 ;  658,  n.  24 
contract  not  to  be  construed  to  provide 

a,  658,  n.  24 
contribution    co-owner    alone   can   give 
notice,  657  and  n.  22 
entire  work  must  be  done,  657,  n.  22 
failure  to  make,  661  and  n.  29 
forfeiting  interest  of  co-owner,  657, 

n.  22 
ineffectual  attempt  at,  657,  n.  22 
law  requires,  661  and  n.  29 
no  right  of  accrues,  661,  n.  29 
notice  not  given  to  co-owner,  657,  n. 

22 
preponderance  of  evidence  suflScient, 
658,  n.  23 
co-owners,  assessment  work  by,  661  and 
n.  29 
contribution,  657  and  n.  22 
defined,  661  and  n.  29 
interest  subject  to,  661  and  n.  29 
court  must  construe  question  of,  657,  n. 
22 
construction  of  mining  regulation  or 
custom,  658,  n.  24 
defined,  650  and  n.  1,  2 ;  652,  n.  11 
distinction  between,  and  abandonment, 

650,  n.  1 
entry,   no  right  to  make  forcible,  652 
and  n.  7 
peaceable    may    be    made,    652    and 
n.  8 
evidence,   affidavit  of  annual   expendi- 
ture, prima  facie,  655,  n.  19 
law    requires    clear   and    convincing, 

to  support,  658,  n.  23 
less    necessary    to    establish    waiver 

than,  666  and  n.  34 
may  overcome  aflSdavit  of  annual  ex- 
penditure, 655,  n.  19 
mining  laws  in,  657,  n.  22 
preponderance  of,  658,  n.  23 
preponderance    of,    all    that    is    re- 
quired, 658,  n.  23 
facts  constituting,  must  exist,  657  and 
n.  21 
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Forfeiture — Continued 

failure  to  record  affidavit  of  labor,  655 

and  \i.  19 
to    record    location    notice,    655    and 

n.  18 
Forfeiture  of  Lease,  Notice  of — Appen- 
dix B,  Form  23 
general  rule  of,  650  and  n.  1  to  3 
intervening  right,  absence  of,  651  and 

n.  4 ;  655,  n.  18 
jumper  excuses  performance  of  assess- 
ment work,  652,  n.  11 
jury,  improper  to  submit  mining  laws 

to,  657,  n.  22 
instruction  to,  657,  n.  22 
lapse  of  years  does  not  work,  651  and 

n.  4 
laying  foundation  for,  657  and  n.  21 
leasing  act,   provisions  of  mining   law 

control,  650,  n.  3 
lessee,  fraudulent  relocation  by,  662,  n. 

29 
local  customs  affecting  record,  655  and 

n.  18 
local  statutes  affecting  record,  655  and 

n.  18,  19 
location  notice,  failure  to  record,  655 

and  n.  18 
locators,  joint,  are  co-owners,  661  and 

n.  29 
made  effectual  by  third  party,  650  and 

n.  1 
mining  laws  to  be  construed  by  court, 

657,  n.  22 
naked  possession  guarantees  no  rights, 

660,  n.  26 
not  favored,  656  and  n.  20 
no  governmental,  652  and  n.  11,  12,  13 
notice    of    contribution    not    given    to 

proper  party,  657,  n.  22 
Notice  of  Forfeiture — Personal  Service 

— Appendix  B,  Form  34 
Notice  of  Forfeiture — Publication — Ap- 
pendix B,  Form  33 
occupancy    by    delinquent    owner,    652 

and  n.  8 
oil  and  gas  leases,  breach   of  implied 

conditions,  665  and  n.  33 
lessor  must  give  notice  of,  664  and 

n.  31 
purpose  of  notice  of,  664,  n.  32 
rule  as  to,  656,  n.  20 
ownership,  termination  of,  660,  n.  26 
patent  proceedings,  663  and  n.  31 
do  not  suspend  annual   expenditure, 

663  and  n.  31 
pleading,  660  and  n.  26  to  28 

admission  of  prior  valid  location,  660 

and  n.  27 
allegation  in  complaint  and  answer, 

660,  n.  26 
coarts  divided  upon  660  and  n.  26 
in  adverse  suits,  659,  n.  25 


issue  of  ownership,  660,  n.  26 
not  necessary  to  plead  forfeiture  or 
abandonment,  660,  n.  26 
possession,  naked,  rights  of  valid  loca- 
tion, 660,  n.  26 
proof,  burden  of,  659  and  n.  25 

burden  of,  upon  party  asserting,  659 

and  n.  25 
law  requires  clear  and  convincing  of, 

389,  n.  33 ;  658  and  n.  23,  24 
to  establish,  658  and  n.  23,  24 
question  of  can  not  be  raised  by  claim- 
ant of  void  location,  660,  n.  28 
reasonable  doubt  against  assertion  of, 

658  and  n.  24 
record,  failure  to,  affidavit  of  labor,  655 
and  n.  18,  19 
of  location,  failure  to,  655  and  n.  18 
relocation  before  resumption  of  labor, 
650  and  n.  1 
by  delinquent  owner,  650  and  n.  2,  3 
by  lessee,  662,  n.  30 
defective   adverse,   not  bar,   652  and 

n.  6 
or   right   to   resume   work,   650   and 
n.  3 
relocator.  United  States  can  not  act  as 

a,  652,  n.  8 
requires    intervention    of    third    party, 

476,  n.  16 ;  652  and  n.  12 
resumption    of    labor,    reserved    lands, 
652  and  n.  8 
within  withdrawn  areas,  650,  n.  3 ; 
652,  n.  9  to  13 
resumption  of  work  avoids,  650,  n.  3 
ineffective,  654  and  n.  16,  17 
of  work  defined,  653  and  n.  14,  15 
or  relocation,  right  to,  650  and  n.  3 
performance  of,  question  of  fact,  653 

and  n.  15 
question  of  fact,  653  and  n.  15 
revival  of  rights,  651  and  n.  5 
Rohn  V.  Iron  Chief  Co.,  case  not  au- 
thority, 650,  n.  2 
royalty  as  purchase  price,  666  and  n. 

34 
statute  strictly  construed,  657  and  n.  21 
title,  each  party  must  prove,  in  adverse 
suits,  659,  n.  25 
lapse  of  years  will   not  defeat,  651 

and  n.  4 
not  defeated,  651  and  n.  4 
revival  of,  651  and  n.  5 
void    location,    can    not    be    claime<l 
under,  660  and  n.  28 
United   States  can  not  act  as  a  relo- 
cator, 652,  n.  8 
waiver  of,  666  and  n.  34 
when  location  subject  to,  478  and  n.  20 
withdrawal,  effect  of,  654  and  n.  16 
withdrawn  areas,  resumption  of  labor, 
650,   n.   3;   652  and   n.  9   to   13; 
654  and  n.  16 
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working   clnira,    implied    obligation    to, 
666,  n.  33 
property    restored    to    seller,   666,   n. 
34 

Form  of  Lode  Locations 

S!ee  Tvocators,  Intralimital  and  Extra- 
lateral  Rights 

Forms  (Appendix  B) 

55.  Adverse  Claim 

1.  Affidavit  of  Annual  Expenditure 

57.  Affidavit  of  Charges  and  Fees 

56.  Affidavit  of  Citizenship 

60.  Affidavit  of  Expenditure  on  Placer 

Claim 
78.  Affidavit  of  Loss  of  Register's  Final 

Certificate 

62.  Affidavit  of  Publication 

58.  Affidavit    That    No    Known    Vein 
Exists  Within  Placer  Location 

63.  Agreement  of  Publisher 

5.  Agreement  to  Sell 
51.  Amended  Notice  of  Lode  Location 

35.  Answer — Adverse  Suit 

36.  Answer — Known  Lode  Within 
Placer  Claim 

38.  Answer — Negligence 

37.  Answer — Underground  Trespass 

64.  Application  for  Patent 

66.  Application  for  Repayment 
67a.  Application  for  Repayment  of  Ex- 
cess   or    Unused    Mining    Survey 
Deposit 
69.  Appointment  of  Attorney  in  Fact 
68.  Application    to    District   Cadastral 
Engineer    for    Survey    of    Mining 
Claim — Public  Survey  Office 
4.  Appointment  of  Statutory  Agent 
3.  A,rticles  of  Incorporation 
16.  Assignment  of  Lease  and  Option 

20.  Assignment  of  Lease — Oil  and  Gas 

72.  Certificate  that  No  Suit  is  Pending 
(State  Court) 

71.  Certificate  that  No  Suit  is  Pending 
(U.  S.  Dist.  Court) 

73.  Clerk's   Certificate  of  Final  Judg- 
ment 

39.  Complaint — Adverse  Suit 

40.  Complaint — Adverse  Suit  (Federal 
Court) 

41.  Complaint  in  Ejectment 
43.  Complaint— Quieting  Title 

42.  Complaint — Underground   Trespass 

6.  Compromise  of  Adverse  Claim 

21.  Conjoint  Deed  and  Lease 

10.  Contract    with    Independent    Con- 
tractor 
8.  Contract  with  Mining  Engineer 

26.  Conveyance    and    Consignment    of 
Royalty  Interest 

31.  Deed  for  Trustees  for  Corporation 

27.  Escrow  Agreement 


22.  Extension  of  Lease 

59.  Final  Affidavit  of  Posting 

44.  Findings  of  Fact  and  Conclusion  j 
of  Law 

25.  Gas  Agreement 
30.  Grant  Deed 
7.  Grub  Stake  Contract 

45.  Instructions  to  Juries 

28.  Instructions  to  Escrow  Holder 

17.  Lease  (Colorado  Form) 

18.  Lease  with  Privilege  of  Purchase 
67.  Letter  of  Attorney 

65.  Mineral  Entry 
2.  Nonmineral  Affidavit 

76.  Notice  of  Filing  of  Adverse  Claim 
34.  Notice   of   Forfeiture   —   Personal 

Service 
24.  Notice  of  Forfeiture  and  Termina- 
tion 

23.  Notice  of  Forfeiture  of  Lease 

33.  Notice  of  Forfeiture — Publication 
50.  Notice  of  Lode  Location 

52.  Notice  of  Mill-Site  Location 

12.  Notice  of  Non-Liability  for  Labor 
or  Materials  Furnished 

53.  Notice  of  Placer  Location 

74.  Notice  of  Posting  of  Application 
for  Patent 

54.  Notice  of  Tunnel-Site  Location 
9.  Oil  Well  Drilling  Contract 

19.  Oil  and  Gas  Lease 
11.  Option 

13.  Option  and  Lease 
15.  Option,  Short  Form 

47.  Order  for  Survey,  etc. — Under- 
ground Trespass 

46.  Order  to  Show  Cause  and  Restrain- 
ing Order 

48.  Petition  for  Survey,  etc. — Under- 
ground Trespass 

29.  Pooling  Agreement 

61.  Preliminary  Affidavit  of  Posting 

77.  Protest 

79.  Publication  Notice  of  Ore  Buyer's 
Application 

75.  Published  Notice  of  Application  for 
Patent 

14.  Ratification  by  Stockholders 
32.  Ratification  of  Deed 

70.  Request  for  Transmission  of  No- 
tices and  Communications  to  Attor- 
ney 

15.  Short  Form  of  Option 

49.  Verdict — Adverse  Suit 

Gas 

See  Mineral  and  Mineral  Lands 
Good  Faith 

See  Discovery,  Location  Notices,  Loca- 
tions, Mill  Sites,  Title 

Group  Claims 

See  Annual  Expenditure,  Locations 
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Grubstake  Contracts,  907 

Gulch  Claims,  204 

Hawaii,  117 

Hepburn  Act 
See  Public  Domain 

High  Grade  Bill 
See  Appendix  A,  p.  659 

Highgrading 

See,  also,  Mining  Terms  and  Phrases 

acquittal  or  conviction  no  bar  to  civil 
suits,  668,  n.  7 

assay  office  as  "fence,"  671,  n.  13 

bona  fide  holder  for  value  takes  title, 
669  and  n.  11 

California  law,  is  a  misdemeanor,  668, 
n.  6 

California  legisl«itive  provision  for  seiz- 
ure of  ore,  668,  n.  8 

common  law  defective,  667  and  n.  2,  4 

common  law  defects  remedied  by  stat- 
ute, 667  and  n.  3,  4 

common  law,  not  larceny  under,  667 
and  n.  1 

definition,  COS  and  n.  7 

difference  between  American  and  Eng- 
lish law,  668,  n.  7 

English  law  requires  criminal  proceed- 
ings before  civil  action,  668,  n.  7 

equity  recognizes  ownership  in  who  was 
defrauded,  669  and  n.  10 

equity  suit  to  restrain  purchase  only 
civil  remedy  in  Nevada,  671,  n.  13 

fiduciary  relationship  not  imperative, 
669  and  n.  9,  10,  11 

injunction  basis  of,  671  and  n.  13 

Nevada  law  provides  no  right  of  recov- 
ery, 671,  n.  13 

not  larceny  under  common  law,  667  and 
n.  1 

perpetrator  constructive  trustee,  668 
and  n.  8 

perpetrator  subjected  to  civil  and  crim- 
inal actions,  668  and  n.  6,  7,  8 

property  reclaimed  from  voluntary 
assignee,  a  depositary  or  one  hold- 
ing in  bad  faith,  689  and  n.  10 

quieting  title  to  bars  of  bullion  proof 
of  ownership,  670,  n.  12 

quieting  title  suit  maintainable  in  Cali- 
fornia, 670  and  n.  12 

traced  through  thief,  669  and  n.  9 

trust  discussed,  069  and  n.  9,  10 

Homestead,  53 

''Horseshoe"  Claims,  674,  n.  16 

Incorporation,  Articles  of 
Appendix  B,  Form  3 


Independent  Contractor 

See  Annual  Expenditure 

Contract  with.  Appendix  B,  Form  10 

Indian   Lands 
See  Public  Domain 

Indian   Leases 

See  Public  Domain 

Instrumentalities  of  Mining 
See  Mining  Terms  and  Phrases 

Insufficient   Location 
See  Locations 

Intersecting  Veins 
See  Vein,  Lode  and  Ledge 

Intralimital   and   Extralateral   Rights 
action  for  trespass,  686  and  n.  56 
angle  of  vein,  673,  n.  2 
apex   burden    to   prove   upon   plaintiff, 
676,  n.  28 

coextensive  with  side  lines  of  blind 
vein,  674,  n.  10 

determines  extralateral  rights,  673, 
n.  2 

discovery  distinguished,  678  and  n. 
30 

extent  of  right  in  adverse  claimant, 
680  and  n.  35.  36,  37 

governs  location,  674,  n.  15;  684,  n. 
48 

in  blanket  vein,  574,  n.  10 

inquiry  by  land  department,  684,  n. 
48 

interrupted  by  end  lines,  675  and  n. 
19 

location  distinguished,  678  and  n.  30 

locator  must  find  and  locate  accord- 
ingly, 674,  n.  15 

no  right  to  enter  upon  surface  ad- 
versely held,  679,  n.  32;  680  and 
n.  35,  36,  37 

right  and  discovery,  rules  of  con- 
struction, 678  and  n.  30 

right  must  be  established  beyond 
reasonable  controversy,  678  and  n. 
30 

rights  of  owner,  673,  n.  4;  680  and 
n.  35,  36,  37;  681  and  n.  40,  42, 
43 ;  683,  n.  45 ;  684,  n.  48 

rights  under  irregularly  shaped  loca- 
tion, 674,  n.  9 

senior  locator  prevails,  673,  n.  4 

veins  within  boundaries  passes  to 
locator,  673,  n.  5 

within  conflicting  locations,  673,  n.  4 

within  two  conflicting  locations,  673, 
n.  5 ;  674  and  n.  7,  8 
assays  from  "fault"  may  establish  want 
of  continuity,  677,  n.  29 
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ABsninption    of    regularity    of   location, 

683  and  n.  47 
blanket  vein  has  no  extralateral  rights, 

674  and  n.  10, 
blind  vein,  apex  coextensive  with  side 

lines,  674^  n.  10 
within  placer  claim,  674  and  n.  11 
broad  lode  bisected  by  side  lines  of  two 

locations,  674  and  n.  7,  8 ;  681  and 

n.  42 
burden  of  proof,  676,  n.  28;  682  and 

n.  44 
defined,  682,  n.  44 
instance,  682,  n.  44 
plaintiff  to  show  continuity,  676,  n. 

28;  678,  n.  30 
shifting  of,  682,  n.  44 
characteristics  of  vein,  676  and  n.  21 

to  26 
collection  of  terms  describing  different 

veins,  673,  n,  4 
conflicting  areas,  672,  n.  1 ;  685  and  n. 

50 
continuity  of  vein  or  lode,  681  and  n. 

43 ;  683  and  n.  45,  46,  47 
continuity  and  identity  of  vein,  676  and 

n.  20  to  28 
broken,  676,  n.  20 
burden    upon    plaintiff    to    establish, 

676,  n.  28 ;  678  and  n.  30 
conflicting  lode  claimants,  678  and  n. 

30 
country  rock  may  be  interjected,  677 

and  n.  29 
defined,  676  and  n.  20 
differs  from  discovery  and  valid  loca- 
tion, 678  and  n.  30,  31 
docs  not  depend  on  mineral  deposits, 

676  and  n.  28 
discussed,  678  and  n.  30,  31 
elements  defined,  676,  n.  20 
elements  of  highest  significance,  676. 

n.  20 
essential    to    extralateral    right,    681 

and  n.  43 
extensive  explorations  may  be  neces- 
sary to  estkblish,  677  and  n.  29 
forms  of  vein  or  lode,  676  and  n.  21 

to  24 
hoped  for  by  miner,  678  and  n.  31 
may  be  broken  by  country  rock,  677 

and  n.  29 
may  be  broken  by  "horse,"  677  and 

n.  29 
may  be  shown  withQut  tracing,  677, 

n.  29 
must  be  continuous,  676,  n.  20 
not  broken,  676  and  n.  27 
pursuit  of  vein,  676  and  n.  20;  680 

and  n.  35  to  39 ;  681  and  n.  41,  42, 

43 
rigid   rule   of  construction,  678   and 


Aeparn-'te  and  distinct  veins,  677,  n.  29 
strike  of  vein  or  lode,  676  and  n,  27 
transverse  veins  do  not  destroy,  676 

and  n.  27 
valid  location  and  apex  distinguished, 

678  and  n.  30 
want  of,  established,  677,  n.  29 
want  of  established  by  assays,  677, 

n.  29 
cross  veins,  excavation  and  removal  of 

ore,  680  and  n.  38,  89 
right  of  way,  680  and  n.  38 
defined,  672  and  n.  1 
definitions  of  different  veins,  673,  n.  4 
different     terms     applied     to     different 

veins,  673,  n.  4 
different    veins    within    same    surface 

boundaries,    their   value   and   rela- 
tion, 673,  n.  4 ;  677,  n.  29 
dip  right  does  not  follow  location  upon 

dip,  674  and  n.  15 
dip,  union  of  veins  on,  674,  n.  6 

exclusion  of  conflicting  areas,  672,  n. 

1 ;  685  and  n.  50 
doctrine    of    United     States    Supreme 

Court,  679,  n.  34 
effect  of  patent,  684  and  n.  49 

excerpts  from  opinions  of  courts,  684, 

n.  48 
exclusion  of  conflicting  areas,  672,  n. 

1 ;  685  and  n.  50 
irregular  boundaries,  684  and  n.  50 
matters    examined     and    considered, 

684  and  n.  49 
no  presumption  except  as  to  surface, 

684  and  n.  48 
no     provision     as     to     subterranean 

rights,  684  and  n.  48 
end  lines  limit  of  rights  to  vein,  675 

and  n.  19 
parallelism  of  end  lines  not  required 

under  act  of  1866,  675,  n.  18 
veins  need  not  extend  to,  673,  n.  5 
extralateral  right,  broadly  includes  all 

veins,  673  and  n.  4,  5 
defined,  672  and  n.  1 ;  673  and  n.  2  to  5 
depends  upon  identity  and  continuity 

of  vein  or  lode,  681  and  n.  43 
determined  by  position  of  apex  upon 

surface,  673,  n.  2 
discovery   distinguished,   678   and   n. 

30,  31 
does  not  depend  upon  priority  of  lo- 
cation, 674  and  n.  6 
exception  to  rule  as  to  priority,  674 

and  n.  6  to  9 
extends    beyond    vertical    side    lines, 

673  and  n.  5 
extends  through  both  side  linies,  673 

and  n.  5 
in  opposite  directions,  685a,  n.  51 
in  prior  patented  nonmineral  ground. 

674,  n.  13 
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Intralimital   and    Extralateral    Rights — 

Continued 
extralateral  right — continued 

in    vein    penetrating    prior   patented 

nonmineral  land,  674  and  n.  13 
limited    by    irregularly    shaped   loca- 
tion, 679  and  n.  34 
limited   by   side  lines  crossing  vein, 

672,  n.  1 
locations  made  prior  to  act  of  1872, 

674  and  n.  18 
lost,  674  and  n.  7,  8,  15 
measurement,  675  and  n.  19 
not  applicable,  672,  n.  1 ;  674  and  n. 

13 
not  lost,  679  and  n.  34 
priority  of  location  governs,  673,  n. 

4 ;  674  and  n.  7,  8,  9 
reason  for  rule  denying,  674,  n.  13 
rule  for  withdrawal   of   extralateral 

right  from  dip  location,  674,  n.  15 
transverse  veins  do  not  destroy  right, 

676  and  n.  20 

subject  to  three  limitations,  673  and 

n.  2  to  5 
union  of  veins,  674,  n.  7 
withdrawn,  674,  n.  15 
form  of  surface  location,  674  and  n.  16, 
17 ;  679  and  n.  33,  34 ;  685  and  n. 
50 
horse  distinguished   from  actual   walls 

of  country  rock,  677  and  n.  29 
horseshoe  location,  674  and  n.  16,  18 
identity  of  orebodies  difficult  to  obtain, 

677  and  n.  29 

intralimital     rights     conflict     between, 

672,  n.  1 
instance  of,  672,  n.  1 

irregular  locations,  674  and  n.  14  to  17 
junior    locator,    underground    conflicts, 

673,  n.  4 ;  674,  n.  9 
limitations,  673  and  n.  2  to  5 ;  674  and 

n.  6  to  18 
apex  coextensive  with  side  lines,  674, 

n.  10 
broad  lode  bisected  by  side  lines,  674 

and  n.  8 
extralateral  right,  not  extended  un- 
der previously  patented  land,  172 

and  n.  106 ;  674  and  n.  13 
extralateral  rights  subject  to  three, 

673  and  n.  2,  3 
of  apex  owner,  673,  n.  4;  678  and 

n.  30.  81 ;  679,  n.  32 ;  680  and  n. 

35,  36;  681  and  n.  40,  42;  684 

and  n.  48 
of  extralateral  right,  673  and  n.  2, 

3 ;  674  and  n.  10  to  17 
original    and    secondary    veins,    675 

and  n.  19 
owner  of  apex  may  not  run  tunnel 

into  an  adjoining  location,  680  and 

n.86 


priority  of  location  gives  priority  of 

title,  674  and  n.  9 
priority  of  location  immaterial,  674 

and  n.  6 
reason  for  rule,  674,  n.  15 
secondary  veins,  675  and  n.  19 
location,  determining  fact,  679,  n.  34 
difference    between    and    apex    and, 

678  and  n.  30 

side  lines  treated  as  end  lines,  679 

and  n.  34 
vein  or  lode  within,  679  and  n.  33 
width  or  extent  of  vein  immaterial, 

679  and  n.  33 

wrongfully    laid    on    strike    of    vein, 
679  and  n.  34 
locator  must  find  top  or  apex,  674,  n. 
15 

not  limited  to  veins  within  his  loca- 
tion, 673,  n.  5 
lode   location   confers   extralateral   and 
intralimital  rights,  672  and  n.  1 

improperly  made  as  placer  claim,  674 
and  n.  14 

irregular  shape,  674  and  n.  9,  16,  17 

open  to,  after  vacation  of  nonmin- 
eral patent,  674,  n.  13 

rights  are  twofold,  672  and  n.  1 

shape  of  isosceles  triangle,  674  and 
n.  17 

upon  dip,  674  and  n.  15 
lode  locator  has  exclusive  right  of  pos- 
session,  679  and  n.  32;   680  and 
n.  35 
nonmineral  patent  carries  no  extralat- 
eral right,  674,  n.  13 

issued  prior  to  lode  location,  674  and 
n.  13 
orebodies,  identity  of,  677  and  n.  20 ; 
683,  n.  45 

overcoming    presumption    of    owner- 
ship, 683  and  n.  46 
original   and   secondary  veins,   rule   as 

to,  675  and  n.  19 
owner  has  no  right  to  veins  or  lodrs 
apexing  outside  of  his  claim,  680 
and  n.  35 

has  right  of  possession  of  surface, 
673,  n.  4;  680  and  n.  35 

has  right  to  all  veins  apexing  within 
location,  673,  n.  4 

has  right  to  everything  within  daim, 
673,  n.  4 ;  680  and  n.  35 

having  apex  may  invade  adjoining 
territory,'  680  and  n.  35 ;  683,  n. 
46 

intruded    upon    may    show    lack    of 
right  in  invader,  681  and  n.  42,  43 
owner  of  apex  has  no  right  of  explor- 
ing adjacent  territory,  680  and  n. 
86,  87 

may  justify  invasion,  681  and  n.  42 
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prima  facie  trespasser,  681  and  n.  40 
owner's  rights  in  apex,  673,  n.  4 ;  680 

and  n.  35,  37 ;  681  and  n.  40,  42 ; 

683  and  n.  45 
ownership   of   veins,   681,   n.   41 ;   683, 

n.  45 
ownership  presumption,  681,  n.  41 
patent,   absence  of  adverse  claim,  684 

and  n.  48 
does     not     determine     subterranean 

rights,  684  and  n.  49 
effect  of,  681,  n.  44 ;  683,  n.  44 ;  684 

and  n.  48,  49 ;  685  and  n.  50 
excerpts    from    court    opinions,    584, 

n.  49 
pleading,  action  for  trespass,  686  and 

n.  56 
form  of,  and  injunction,  685,  n.  51 
should  allege  facts  specifically,   686 

and  n.  56 
suit  to   quiet  title   and   injunctional 

proceedings,  686,  n.  51 
presumption  of  ownership,  681,  n.  41 
presumptions,  683  and  n.  45,  46,  47  ; 

684,  n.  48 
absence   of   adverse   claim,   684   and 

n.  48 
absence  of  evidence,  683  and  n.  47 
courts,  as  to  location,  683  and  n.  47 
jurisdiction  of  land  department,  684, 

n.  84 
land  office  ruling,  684,  n.  48 
matter  of  defense,  683,  n.  46 
mining  experts,  684,  n.  48 
not  overturned,  683,  n.  45 
of  surface  location,  683  and  n.  47 
ownership   of  apex   controlling   fact, 

684,  n.  48 
ownership  of  orebodies,  683  and  n. 

45 ;  684  and  n.  48 
overcome,  683  and  n.  45 
patent  carries  no,  684  and  n.  48 
preponderance  of  evidence,  683  and 

n.  46 
prevail,  684,  n.  48 
quieting  title  to  vein,  684,  n.  48 
suit  to  quiet  title,  684,  n.  48 
priority  of  location  governs  rights,  674 

and  n.  6  to  9 
immaterial,  674  and  n.  6 
pursuit    of    vein    less    than    forty-five 

degrees,  672,  n.  1 
quieting  title,  684  and  n.  48 ;  686,  n.  56 
right  of  way,  defined,  680  and  n.  39 
through    space    of    intersection,    680 

and  n.  38 
rights  conferred  by,  672  and  n.  1;  673 

n.    5;    679    and   n.    32;    680    and 

n.  35 
extralimital   or   extralateral   defined, 

672  and  n.  1 
extralateral   right-instance,   672   and 

n.  1 


intralimital  defined,  672  and  n.  1 
valid  location  confers  twofold  rights. 

672  and  n.  1 
secondary  and  original   veins,   rule  as 

rights,  675  and  n.  19 
secondary  veins,  rights  and  limitations, 

675  and  n.  19 
senior  locator  holds  all  the  underground 

conflict,  674,  n.  9 
intersecting  veins.  674,  n.  7 
rights  of,  674,  n.  7,  9;  678  and  n. 

30 ;  679  and  n.  32 ;  680  and  n.  35 
side  lines  as  end  lines,  679,  n.  34 

bisecting  broad  lode,  674  and  n.  8,  9 
coextensive  with  apex,  674,  n.  10 
extralateral  right  may  extend  beyond 

both,  673  and  n.  5 
veins  need  not  extend  to  both,  673, 

n.  5 
space  of  intersection  in  cross  veins,  680 

and  n.  38 
Stone  (horseshoe)  claim  discussed,  674, 

n.  16 
strike,  determining  fact,  679,  n,  34 
subsurface    rights,    discussed,    680    and 

n.  35  to  39 
apex  owner  not  confined  to  working 

vein  in  adverse  territory,  680  and 

n.  37 
controlled    by    surface   location,    679 

and  n.  33 
rights  of  apex  owner,  680  and  n.  35 
tunnel  may  not  be  driven  through  ad- 
verse territory,  680  and  n.  36 
surface     location     controls     subsurface 

rights,  679  and  n.  33 ;  680,  n.  35 
excavations  for  cross  veins,  680  and 

n.  38,  39 
exclusive  right  to,  679  and  n.  32 ;  680 

and  n.  35 ;  684  and  n.  48 
form  of  location  upon,  679  and  n.  32, 

33,  34 
irregular,  679  and  n.  34 
no  right  of  invasion  by  adverse  apex 

owner,  680  and  n.  35 
not  dependent  upon  width  or  extent 

of  vein,  679  and  n.  32 
restricted  dip  right,  679  and  n.  34 
rights  of  owner,  679  and  n.  32,  34; 

680  and  n.  35,  37 ;  683  and  n.  45, 

47 :  684  and  n.  48,  49 


terms     "principal,"     "original. 


•pri- 


mary,"   "secondary,"    "accidental," 
and    "incidental"    discussed,    673, 
n.  4 
used    to    distinguish   discovery    vein, 
673,  n.  4 

transverse  veins  do  not  destroy  con- 
tinuity nor  right  to  follow  dip, 
676  and  n.  26 

trespass,  approved  rule,  681,  n.  40 
hands    off    until    ownership    proved, 
681,  n.  40 
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Intralimital    and    Extraiateral    Rights — 

Continued 
trespass — continued 

not  part  of  vein  within  other  loca- 
tion, 681  and  n.  43 
part  of  vein  within  adverse  location, 

683  and  n.  46 
presumptive,  justified,  681  and  n.  41 
prima  facie  trespass,  681  and  n.  40 
rights  of  owner,  673,  n.  4;  679  and 

n.  32,  33,  34;  680  and  n.  35,  37; 

681  and  n.  42,  43 ;  683  and  n.  45, 

47;  684  and  n.  48,  49 
showing  of  owner  of  intruded  land, 

681  and  n.  42.  43 
upon  surface,  679,  n.  32 
united  veins,  674  and  n.  7 ;  681  and  n. 

42 
veins,  different  names,  673,  n.  4 

equal  dignity,  measurement,  675  and 

n.  19 
need  not  extend  from  one  line  of  any 

kind  within  surface  location,  673, 

n.  5 
need   not  extend   to  both  side  lines, 

673,  n.  5 
need  not  extend  to  each  end  line,  673, 

n.  5 
or  lode,   can  not  be  pursued  unless 

apex  within  location,  676  and  n.  20 
or  lode  not  in  place,  674  and  n.  12 
terminology.  673.   n.  4 
uniting  on  dip,  674,  n.  7 
want  of  identity,  separate  and  distinct 

veins,  677,  n.  29 
way  of  necessity  through  space  of  in- 
tersection does  not  affect  surface, 

680  and  n.  39 
of  cross  veins,  680  and  n.  38 

Joint  Adventure 

See  Mining  Partnei'ships 
Joint  Locators 

See  Locators 
Joint  Tenancy 

See  Tenancy  in  Common 

conveyance  and  lease,  1175d  and  n.  5, 
6,  7 

creation  of  estate,  1172a  and  n.  1 

possession,  1174c  and  n.  4 

severance  of  estate,  1173b  and  n.  3 

Juries,  Instructions  to — 
Appendix  B,  Form  45. 
Klamath  River,  p.  (i67 
Known  Vein  or  Lode 

See  Character  of  Land 
Land  Department 
See    Adverse    Claims,    Adverse    Suits, 
MiBinr   Patents.   Patent   Proceed- 
infi 


adjustment  of  controversy  between 
mining  and  agricultural  claimants, 
284  and  n.  65,  66 
adverse  claim,  failure  to  file,  781,  n.  7 
appeal,  262,  n.  13 ;  265  and  n.  18 ;  274 
and  n.  46;  276  and  n.  48  to  51 ; 
280  and  n.  58 

decision    of   cadastral    engineer,    276 
and  n.  48  to  51 

denied,  276,  n.  48;  280,  n.  58 

generally,  276  and  n.  48  to  51 

no    right    of,    in    protestant    without 
interest,  280  and  n.  58 

register's  decision,  274  and  n.  46 

to   commissioner,   must   be  based  on 
appeal  to  register,  276,  n.  48 

within,  262,  n.  13 
apex  defined,  784  and  n,  10 

within  location,  784  and  n.  10 
binding  effect  of  rules  of  law  as  ad- 
ministered by  courts  upon,  261  and 
n.  2 
board  of  equitable  jurisdiction  composi- 
tion and  jurisdiction,  264  and  n. 
16 ;  265  and  n.  17  to  20 

appeal  from  its  decisions,  265  and  n. 
19 

decisions   may   not   bind   courts,  265 
and  n.  20 

divested  title  of  United   States,  264 
and  n.  16 

limitation,  264  and  n.  16 

may  save  entry,  265  and  n.  17 

officers  of,  264  and  n.  16 

operates  without  prejudice,  264  and 
n.  16 

reformation     of    restricted     patents, 
264,  n.  16 

restricted  patents,  264,  n.  16 

valid  and  void  patents,  265  and  n.  18 

when  case  referred  to,  264,  n.  16 
burden  of  proof,  agricultural  claimant, 
282,  n.  62 ;  286,  n.  68 

rests   upon  attacking  party,  286,  n. 
68 

upon  mineral  claimant,  282,  n.  62 ; 
286,  n.  68 
cadastral  engineer  can  not  decide  con- 
flicting claims,  272  and  n.  39 

certificate,  273  and  n.  41,  42,  43 
aflUdavits  in  place  of,  273  and  n.  42 
must  bo  filed,  273  and  n.  41 
time  of  filing.  273  and  n.  41 
when  conclusive,  374  and  n.  43 

information    of    value    of    improve- 
ments, 273,  n.  41 

foundation,  271  and  n.  37 

jurisdiction,  272  and  n.  39,  40 

not  required,  273,  n.  42 

riftrht  to  reform  location,  272  and  n. 
31 
cancellation     of     application     destroys 
right  to  location,  261,  n.  4 
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for  patent,  261,  n.  4 

of  entry,  burden  of  proof  upon  claim- 
ant, 260,  n.  31 

by  commissioner,  269  and  n.  30 

conclusive,  269,  n.  30 

decision  by,  269,  n.  30 

discussed,  261,  n.  4 

entryman's  rights  after,  269,  n.  31 

erroneous,  269,  n.  31 

not  conclusive,  261,  n.  4 

of  homestead,  282  and  n.  62 

patent  by  court,  269,  n.  31 

power  limited,  269,  n.  31 

rights  protected,  268,  n.  25;  269,  n. 
31 

rights  lost,  261,  n.  4 ;  265,  n.  20 

subject  to  review  by  court,  269,  n.  31 

character  of  land,  261  and  n.  24;  277, 

n.  56;  281  and  n.  59;  282  and  n. 

61,   62;   285  and  n.  67;  286  and 

n.  68,  69 

adverse  report  of  forest  ranger's  may 
cancel  patent,  286,  n.  68 

burden  of  proof,  281,  n.  59;  282,  n. 
62 

burden  rests  upon  attacking  party, 
281,  n.  59 ;  286,  n.  68 

cadastral  engineer's  report  easily 
overcome,  281,  n.  59 

cadastral  engineer's  «eport  not  con- 
clusive, 281,  n.  59 

conclusively  determined  in  contest  or 
protest  proceedings,  286,  n.  68 

decision  upon,  286,  n.  68 

decision  upon,  does  not  necessarily 
preclude  exploration  and  develop- 
ment, 286,  n.  68 

decision  upon,  does  not  preclude  fur- 
ther consideration,  286,  n.  68 

decision  upon  is  not  an  award  to 
the  miner,  287  and  n.  70 

doctrine  of  Lawson  v.  U.  S.  Co., 
207  U.  S.  1,  281,  n.  59 

examination  as  to,  before  patent  ap- 
plication, 261,  n.  4 

failure  to  order  hearing  upon  forest 
ranger's  report,  286,  n.  68 

hearing,  conclusively  determines,  286 
and  n.  68 

judgment  of,  not  equivalent  to 
patent,  287  and  n.  70 

mineral  character  established,  281,  n. 
59 

not  affected  bv  subsequent  discovery, 
281,  n.  59 

principles  of  law  governing  the,  265 
n.  67 

question  of  fact,  282,  n.  62 

question  reopened,  286,  n.  68 

report  of  supervisor  of  surveys,  281, 
n.  59 

res  adjudicata,  285,  n.  67 


rule  between  adverse  mineral  claim- 
ants, 281,  n.  59 
rule  of  courts,  281,  n.  59 
rule  of  land  department,  281  and  n. 

59 
segregation  survey  ordered,  286  and 

n.  69 
subsequent  consideration   of,  28G,  ii. 

68 
use  of  land  not  conclusive,  282,  n.  61 
claimant  not  remediless,  262,  n,  9 
collateral   attack,   262,   n.   9;   288   and 

n.  71 
commissioner's    cancellation    of    entry, 

269  and  n.  ?,() 
decision  not  fatal,  261,  n.  4 
decision  not  subject  to  rehearing,  277 

and  n.  52 
decisions  of,  as  to  mineral  character 

of    land    conclusive    up    to    period 

covered  by  hearing,  286,  n.  68 
may    make    aporopriate    regulations, 

267  and  n.'25 

must    not    be    repugnant    to    para- 
mount law,  267  and  n.  26 

not  in  excess  of  powers  have  force 
of  law,  267  and  n.  27,  28 

upon  suspended  entries,  205  and  n. 
29 
powers   and    duties,   260   and    n.    23, 

24 ;  267  and  n.  25  to  28 ;  268  and 

n.  29 ;  269  and  n.  30,  31 
subsequent   to  lawful   entrv,   267,   n. 

25 
within    scope    of    authority,    262,    n. 

13;  288  and  n.  71 
compliance  with  statutory  law,  780  and 

n.  2 
composition    and    jurisdiction    of,    201 

and  n.  1  to  7 
composition  and  jurisdiction,  limitation 

of  discretionary  power,  261,  n.  7 
no  deprivation  of  right  vested,  261, 

n.  7 
power  ceases  when  legal  title  passes, 

261,  n.  1 
validity    of    mining    location    before 

patent  application,  201,  n.  4 
conclusiveness    of    judgment    discussed, 

263,  n.  14 
contests  action  upon,  283  and  n.  64 
adjustment  of,  284  and  n.  65 
initiated  by  any  person,  283  and  n. 

64 
land  department  rules,  283,  n.  64 
limited,  283,  n.  64 
no  application  to  mining  claims,  283, 

n.  64 
protest  may  be  filed  by  any  person, 

283  and  n.  64 
specific  performance,  284  and  n.  66 
contests  between  different  claimants  as 

to,  submitted  to,  285  and  n.  67 
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controversy  between  rival  claimants  as 

to,  282  and  n.  62 ;  285  and  n.  67 
courts,    action    in    relation    to,   regula- 
tions, 261  and  n.  2 
enforcement  of  contracts,  161  and  n.  1 
have   no   revisory   power   over  ques- 
tions   of    fact   or    mixed   law   and 
fact,  261  and  n.  5,  6 
have    restricted    supervisory    power 

over,  261  and  n.  5 ;  263,  n.  14 
interference    authorized,    261,    n.    5 ; 

263,  n.  14 
jurisdiction  over,  261  and  n.  7;  262, 

n.  13 
of  equity  give  appropriate  relief,  263, 

n.  14 
relitigation  in,  262  and  n.  8  to  13; 

268  and  n.  71 
rulings  binding  upon,  261,  n.  2 
will  interfere  where  misconstruction 

of  law  by,  261,  n.  5 ;  262,  n.  9 
will    interfere    where    patent    iesued 
through  fraud,  262,  n.  9 ;  263,  n.  14 
will   not   interfere   by   mandamus   or 
injunction,  261  and  n.  1,  7 
direct  attack,  262,  n.  9 
discretion  of  officers  limited,  281,  n.  7 
duty  of,  administration  of  statute,  261 

and  n.  2,  7 
effect  of  judgment  and  convevance  bv. 

262,  n.  9 
equitable  title  to  land  can  not  be  af- 
fected   by    subsequent   decision    of 
the,  267,  n.  25 
error  in  law,  288  and  n.  71 
errors  of,  262,  n.  13 
forest     ranger's     report     may     effect, 

patent,  286,  n.  68 
form  of  location,  787  and  n.  15  to  18 
hearing,  result  of,  limitation  of  segre- 
gation survey,  286,  n.  69 
result,  286  and  n.  68 
segregation    survey    may   result,   286 

and  n.  69 
to  determine  character  of  land,  285 
and  n.  67 

adjudication  of  character  res  judi- 
cata, 285,  n.  67 
showing     subsequent     to     hearing, 
285,  n.  67 
homesteads,    discovery    subsequent    to 

final  certificate,  282  and  n.  63 
injunction,  261  and  n.  1,  6 
can  not  control,  261,  n.  6 
judgment  and  conveyance  by,  discussed, 
262,  n.  9,  13 
conclusive,  262  n.  13 
not  conclusive,  262  and  n.  8  to  13 ; 

288  and  n.  71 
not    equivalent   to   patent,   287   and 

n.  70 
open  to  relitigation,  262,  n.  5,  8 


judgment  roll,  effect  of  demurrer,  367, 
n.  78 

effect  of  separate  suits,  367,  n.  78 
judicial    notice    taken    of    regulations, 

267  n.  28 
jurisdiction,  261   and  n.   1,  2,  7;   262, 
n.  9,  13;  263  and  n.  14,  15;  265 
and   n.   18;   270,   n.   33;   288   and 
n.  71 

discussed,  261,  n.  7 

not  arbitrary,  capricious  nor  unlim- 
ited, 261  and  n.  7 

of  courts  of  equity  to  correct  errors 
of,  262,  n.  13 

termination   of,   262,  n.  4;   263  and 
n.  14,  15 

tost  of,  261  and  n.  1 ;  288  and  n.  71 
land  not  subject  to  disposal  except  to 
entryman,  269,  n.  21 

not  subject  to  further  disposal,  269, 
n.  21 
legal  proceedings  subsequent  to  patent, 
262,   n.   9;    263,   n.    14;    288   and 
n.  71 
miner  can  not  secure  patent  upon  mere 
adjudication  of  mineral  character, 
287,  n.  70 
miner  not  awarded  patent  on  determi- 
nation  of   character  of  land,   287 
and  n.  70 
mineral    character,    not    foreclosed    by 
patent,  261  and  n.  3,  4 

subject  to  contrary  rulings  by,  285, 
n.  67 
mineral  surveyors  act  only  at  solicita- 
tion of  owner  of  mining  claim,  271 
and  n.  37 

act  only  at  request  of  mine  owner, 
271  and  n.  37 

appointment  of,  271  and  n.  34 

are  paid  by  owner  of  claim,  271  and 
n.  37 

deputies   of   cadastral   engineer,    271 
and  n.  36 

district  defined,  271,  n.  34 

field  of  operations,  271  and  n.  36 

interference    with,    criminal    offense, 
271,  n.  34 

limitations   and    duties,    271   and    n. 
36,  37,  38 ;  286,  n.  68 

must     specifically     report     improve- 
ments, 273,  n.  41 

need  not  be  resident  of  district,  271, 
n.  34 

paid  by  mine  owners  only,  271  and 
n.  37 

protected  by  United  States  marshal, 
271,  n.  34 

report  foundation  of  cadastral  engi- 
neer's certificate,  271  and  n.  37 
mining    location    attempted    relocation 
not  intervening  adverse  right,  28A 
n.  58 
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direct  proceedings  after  notice  to  set 

aside,  261  and  n.  4 
does    not    prevent    investigation    and 
adjudication    as    to    mineral    char- 
acter, 261  and  n.  4 
effect   of  commissioner's   decision   on 

right  of  possession,  261,  n.  4 
restored   to  public  domain,  261   and 

n.  4 
set  aside,  261  and  n.  4 
mining  regulations  govern  in  all  cases, 

282  and  n.  61 
newspaper  publication,  275,  n.  47 

nearest  claim,  defined,  275,  n,  47 
oral  argument  before  secretary,  276,  n. 

49 
officers  of,  261  and  n.  1 ;  266  and  n.  22 

to  24;  270  and  n.  32,  33 
owner's  remedies,  262,  n.  9 
patent,    actual    delivery    not    essential, 
263  and  n.  15 
actual  issuance  defined,  263  and  n. 

15 
actual    issuance    terminates   jurisdic- 
tion, 263  and  n.  14 
allegations  and  proof  in  attack  upon, 

262,  n.  9 
applications  and  adverse  claims  must 
be    filed    with    local    register,    274 
and  n.  45 
application,     grounds    for    rejection, 

276,  n.  49 
applications  rejected,  261,  n.  4 
attack  upon,  when  improperly  issued, 

262,  n.  9;  288,  n.  71 
collateral   and  direct  attack,  262,  n. 

9 ;  288,  n.  71 
conveys  legal  title,  262,  n.  9 
culmination    of   proceedings,   263,   n, 

14,  15;  288  and  n.  71 
discussed,  263,  n.  14 
errors  in  issuance,  262,  n.  9 
execution  and  record  final  acts,  263, 

n.  14 
improvements  must  be  made  by  ap- 
plicant  or   his   grantors,  273   and 
n.  41 
issued  through  fraud  or  mistake,  262, 

n.  9,  10,  11 
issued  through  inadvertance  or  mis 

take,  262  and  n.  12 
issued  to  wrong  party,  262,  n.  9 
issued  under  misconstruction  of  law, 

262  and  n.  9 
issued  without  jurisdiction,  262  and 

n.  8 
law  affecting,  discussed,  288,  n.  71 
legal  proceedings  subsequent  to,  262, 

n.  9 ;  263,  n.  14 ;  288  and  n.  71 
not  open  to  rebuttal  in  action  at  law, 
263,  n.  15 


official  declaration  that  requirements 

have  been  fulfilled,  263,  n.  15 
proceedings  before,  are  interlocutory, 

263,  n.  14 
proof  extrinsic  or  collateral,  262  and 

n.  11 
quiets  possession,  263,  n.  15 
remedy    of    owner    when,    issued    to 

wrong  party,  262,  n.  9 
unassailable  character  is  chief  value, 

263,  n.  15 
value  of,  263,  n.  14 
void  upon  face,  288  and  n.  71 
placer    claim    bases    of    estimation    of 

worth,  282,  n.  62 
pleadings,     regulations     need     not     be 

pleaded,  267,  n,  28 
possession  under  adverse  ruling  of  com- 
missioner, 261,  n.  4 
powers  of,  261  and  n.  1  to  4 ;  262,  n.  7 ; 
283,  n.  71 
can   not  deprive   one   of   rights  con- 
ferred by  congress,  261,  n.  7 
cessation,  261,  n.  1 
discussed,  268,  n.  71 
do    not    cease    until    legal    title    has 
passed  from  government,  261,  n.  1 
not  unlimited,  261  and  n.  7 
of  secretary  discussed,  262,  n.  7 
to  declare  mining  location  null  and 
void,  261,  n.  1,  10 
practice,  282  and  n.  60  to  63 
principal  officers  of,  261  and  n.  1 ;  266 

and  n.  24 
priority  of  discovery,  782  and  n.  8 
protest  or  application   to  contest,  283 

and  n.  64 
protestant  defined,  280,  n.  58 

right  of  appeal,  280  and  n.  58 
register,  appeal  to,  274  and  n.  46 
duty  of,  275  and  n.  47 
duty  to  publish  notice  of  patent  ap- 
plication, 275  and  n.  47 
filing  papers  with,  274  and  n.  46 
findings     reviewed     without     appeal 

taken,  276,  n.  49 
grounds  for  rejecting  application  for 

patent,  274,  n.  46 
limitations   and   duties,   270,   n.   33 ; 

274,  n.  44,  46 ;  275  and  n.  47 
newspaper  publication,  275,  n.  47 
regulations  binding  effect  of,  261  and 
n.  2 
courts  take  judicial  notice  of,  267,  n. 

28 
have  force  of  law  when  not  repug- 
nant to  statutory  law,  261  and  n.  2 
of  commissioner,  261  and  n.  2 
rehearings  filing  of  papers  directly  with 
secretary,  277  and  n.  53 
motion    and    accompanying    papers, 
277  and  n.  54 
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rehoarings — continued 

motion  for  acts  as  siipprsedeas,  277 

and  n.  53 
motion    for,    must    be    filed    within 
thirty  days  after  notice,  277,  n,  53 
none  from  commissioner's  rulings,  277 

and  n,  52 
no     papers     served     upon     opposite 

party,  277  and  n.  53 
procedure,  278  and  n.  55,  56 
rejection  of  application  for  patent,  261 

and  n.  4;  274,  n.  46 
relitigation,  grounds  for,  262  and  n.  8 

to  13 
reserved  lands,  288  and  n.  71 
result  of  hearing,  286  and  n.  68,  69 
resurveys  permissible,  261,  n.  7 

not   permissible,  229  and  n.   10,   11, 
12;  261,  n.  7 
review  or  reversal  of  proceedings,  263, 

n.  14 
rights  to  land  not  concluded,  262.  n.  9 
rival  claimants,  contests  between,  as  to 
character  of  land,  282  and  n.  62 ; 
285  and  n.  67 
rules    of   land    department    in    contest 
cases,  283,  n.  64 
will  not  be  overcome  nor  ignored  by 

courts,  261,  n.  2 
wrong  or  tend  to  confusion  and  con- 
flict, 261,  n.  2 
rules  of  practice.  Appendix  A,  p.  6^58 
govern  in  all  cases,  282  and  n.  60 
rulings  and  acts  interlocutory,  263,  n. 

14 
second  survey  restriction,  262,  n.  7 
secretary  of  the  interior,  charged  with 
supervision  of  mines,  266  and  n.  21 
oral  arguments  before,  276,  n.  49 
powers  and  duties,  261  and  n.  1  to 
4;  266  and  n.  21,  22;  279  and  n. 
57 
rehearings  before,  277  and  n.  54 
rehearings  procedure  on,  278  and  n. 

55 
review  denied,  278  and  n.  56 
supervisory   power,   266   and   n.   21 ; 
279  and  n.  57 
segregation,    within   limits   of   railroad 

grant,  288,  n.  69 
special  agents,  appointment,  266  and  n. 

22 
special  tribunal,  261  and  n.  1 
specific  performance  of  agreement  en- 
forced, 284  and  n.  66 
subsequent  legal  proceedings,  268  and 

n.  71 
subsequent  mineral  discovery,  282  and 

u.  62 
subordinate  officers  of.  261  and  n.  1 ; 
270  and  n.  33 ;  271  and  n.  34,  35 


supervisor  of  surveys  appoints  mineral 
surveyors,  271  and  n.  34,  35 
certified  copies,  270,  n.  32 
depository  of  all  papers,  etc.,  270,  n. 

32 
successor   of    surveyor    general,    270, 
n.  32 
supervisory  power  discussed,  262,  n.  5 

of  courts,  262,  n.  5 
surveyor  general's  office  abolished,  270, 
n.  32 
transfer  of  records,  278,  n.  32 
suspension  of  entry,  268  and  n.  29 
test  of  jurisdiction,  288  and  n.  71 
title  to  land,  288  and  n.  71 
void  patents,  288  and  n.  71 

Land    Department  Officers 
See  Land  Department,  Locators,   Sur- 
veys 

Land  Office  Definitions 
See  Oil  Mining  Terms  and  Phrases 

Lavagnino  Case 

See  Abandonment 

Law  of  Possession 

See  Possessory  Actions 

Lease  and  Option,  Assignment  of 
Appendix  B,  Form  16 

Lease,  Extension  of 
Appendix  B,  Form  22 

Lease,  Notice  of  Forfeiture  of 
Appendix  B,  Form  23 

Lease,  Oil  and  Gas 
Appendix  B,  Form  19 

Lease,  Oil  and  Gas,  Assignment  of 
Appendix  B,  Form  20 

Leases 
See  Mining  Leases 

Leasing  Acts 
See  Federal  Mining  Statutes;  Mining 
Leases;  Placers 

Licenses 
See  Mining  Licenses 

Liens 
See  Miner's  Liens 

Limestone 
See  Minerals  and  Mineral  Lands 

Location  Acts 
See  Discovery ;  IxMiation  Notices 
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Local   Rules,  Regulations  and  Customs 
See,   also.   Annual   Expenditure ;   Loca- 
tion   Notices ;    Locators ;    Supple- 
mental State  legislation 
absence  of,  300,  n.  7 
basic  principles,  299  and  n.  1,  2,  3 
binding  force  recognized,  300  and  n.  5 
binding   only    as    to   possessory    rights, 

300,  n.  8 
California,   not   affected   nor   abolished 

in,  300,  n.  7 
cause  of  establishment,  299  and  n.  3 
common    law    doctrine    as    to    customs 

does  not  prevail,  303  and  n.  19 
common  law  of  mining,  300  and  n.  4  to 

10 
compliance  with  federal  statutes  suflB- 

cient,  300,  n.  7 
compliance  with,  is  grant,  300,  n.  8 
construction  of,  302  and  n.  13,  14,  15 
court  construes  after  admission  in  evi- 
dence, 303  and  n.  21 
courts  do   not   take  judicial  notice  of, 

303  and  n.  16 
courts  sustain  rights  under,  300,  n.  6 
evidence    Californian    statutory    provi- 
sion, 300,  n.  5 
evidence  of  existence,  301,  n.  12;  303 

and  n.  16  to  21 
forfeiture,   must  be  expressly  provided 

for,  305  and  n.  25 
forfeiture  of  title,  305  and  n.  20 
govern  decision,  when,  300,  n.  5 
have  force  and  effect  of  laws,  300,  n. 

4,  10 
instances  of  void,  301,  n,  11 
invalid,  301,  n.  11 

jury  must  decide  existence,  300,  n.  8 
mining  claim  restriction  of  size,  301,  n. 

11 
mining  district,  formation  of,  300,  n.  6 
mining  districts  not  necessary,  300,  n.  7 
must  be  in  force,  301,  n.  12 
must  be  produced  and  admitted  in  evi- 
dence, 300,  n.  8,  10 
must   not   injure   or   destroy    propertv, 

301,  n.  11 
no  distinction  between  written  rule  and 

custom  or  usage,  303  and  n.  18 
no  forfeiture,  305  and  n.  25 
no  forfeiture  of  title,  305  and  n.  25 
noncompliance    not    necessarily    a    for- 
feiture of  title,  305  and  n.  25 
noncompliance  with,  304  and  n.  22,  23, 

24 
no  restriction  as  to  quantity  of  ground 
or  number  of  claims  by  purchase, 
301,  n.  11 
not  affected  nor  abolished  in  California, 

300,  n.  7 
not  necessarily  an  organized  one,  300, 

n.  7 
penalty  for  nonobservance,  300  and  n.  9 


presumption    as   to   holding    in    accord- 
ance with,  300,  n.  9 
pleaded  as  facts,  303,  n.  16 
practically  superseded,  300  and  n.  7 
presumption  of  continuance,  302,  n.  15 
presumption  that  none  exists,  300  and 

n.  10 
priority  of  possessions  and  recognition, 

86  and  n.  144 
proof  of.  303  and  n.  16  to  21 

proved  as  facts,  300  n.  9,  17,  20,  21 ; 

303,  n.  16 
question   of   fact   whether   in   force   or 

not,  303  and  n.  20 
record  not  required  by  federal  statutes, 

304  and  n.  22 
record,  when  inadmissible,  304  and  n. 

24 
record,    when    obligatory,    304    and    n. 

22,  23 
still  permissible,  300  and  n.  7,  8 
subject  to  same  rule  of  construction  as 

statutes,  302  and  n.  15 
unlike  statute  do  not  acquire  validity 

by  mere  enactment,  302  and  n.  14 
validity    depends    upon    obedience    and 

acquiescence    of    miners,    302    and 

n.  15 
vested  rights  in  locations  prior  to  min- 
ing act  of  1866,  305,  n.  25a 
void    when    unreasonable,    in    conflict 

with  higher  law,  fall  into  disuse  or 

generally   disregarded,  301  and  n. 

11,  12 
what  necessary  to  prove.  303,  n.  17 
when   not  in   conflict   with   paramount 

law,  part  of  law  of  land,  300,  n.  8 
when  to  be  complied  with,  300  and  n.  9 
when  void,  301  and  n.  11,  12;  302,  n. 

15 

Location  Notices 

See  also.  Locations ;  Local  Rules,  Reg- 
ulations and  Customs :  Locators  ; 
Lode  Claims ;  Lodes  Within  Placer 
Claims  ;  Mill  Sites  ;  Placers  ;  Rec- 
ords ;  Supplemental  State  Legis- 
lation 

abandonment,  amended,  is  not  an,  699, 
n.  39 

absence  of  date  in,  693  and  n.  25 

absence  of  local  rule,  effect,  687,  n.  3 

action  unaffected  bv  amended  location, 
693,  n.  25 

acts  of  congress,  land  department  must 
take  notice  of,  688,  n.  6 

actual  knowledge  of  location,  690  and 
n.  11 ;  705,  n.  49,  50 
absence  of  record  immaterial,  705,  n. 

55 
cures  failure  to  record,  706,  n.  55 
markings  and  monuments,  690,  n.  11 

actual  notice  of  location  and  bounda- 
ries, 690,  n.  11 


880 


INDEX 


(References  are  to  sections) 


Location  Notices — Continued 
actual    notice    precludes    advantage    of 

technical  defects,  690,  n.  1,  11 
adverse   possession,   color  of   title   suf- 
ficient basis,  709,  n.  66 
agricultural  entries,   all   made  in  land 

department,  713,  n.  75 
Alaskan   provision   for   recording,    705, 

n.  54 
amended,  693,  n.  25;  699  and  n.  36  to 

40 
addition  of  names  to,  699,  n.  41 
after  suit,  702  and  n.  46 
allowed  in  placers  «nd  lodes,  699,  n. 

36 
amendable     character      of     location 

notices,  699,  n.  36 
as  original  notice,  699,  n.  41 
becomes   completed  location,  699,   n. 

41 
by  locator  or  his  grantee,  711,  n.  72 
change  of  name,  699,  n.  37 
changing  boundaries,  699  and  n.  37, 

38 
changing  character  of  original,  699, 

n.  36,  41 
character  of,  699,  n.  36 
completes  location,  699  and  n.  41 
contents  of,  699,  n.  36;  700  and  n. 

42,  43,  44 
correcting  errors  and  defects,  699  and 

n.  36  to  40 
discussion  of  authorities,  699,  n.  36 
distinction    between,    and    relocation, 

703  and  n.  47 
distinguished,  699,  n.  36 
does  not  operate  as  an  abandonment, 

699,  n.  39 
fatally  defective,  699,  n.  41 
filing,  no  time  set  for,  702  and  n.  46 
filing  after  suit  brought,  702  and  n. 

46 
general  rule  as  contents,  700  and  n. 

43 
instance  of  error  in,  699,  n.  39 
intervening  rights,  699,  n.  41 
location   acts   affecting,   699,   n.  41- 

701  and  n.  45 ;  702,  n.  46 
lode  into  placer  claim,  699,  n.  41 
may  be  treated  as  an  original,  700 

and  n.  44 
must  not  interfere  with   intervening 

rights,  699  and  n.  38 
names  added  by,  700  and  n.  44 
new  discovery  not  required,  701  and 

n.  45 
no  Ion  of  rights,  699  and  n.  39 
no  prescribed  time  for  filing,  702  and 

n.  46 
not  relocation,  699,  n.  39 
original,   must   be   valid    though   im- 
perfect, 699,  n.  41 
provision  for,  700  and  n.  42 


purpose  of,  699,  n.  36,  37,  38 
record  of,  711  and  n.  68  to  72 
relates  back  to  original,  699  and 

39;  711,  n.  71 
rights  of  new  locators  added  to,  6£ 

n.  41 
relocation    designated    as    same,    7( 

and  n.  47 
right  to  make,  699,  n.  36 
same  right  in  placers  and  lodes, 

n.  36 
subsequent,  may  be  both  original  an< 

700,  n.  43 
third    party    can    acquire    no    rights" 
subsequent  to,  699,  n.  41 
amended  and  original,  admissible,  699 
and  n.  40 
construed  together,  699,  n.  40 
show  completed  location,  699  and  n. 

41 
validate  record,  699,  n.  40 
amendments,      proper      function      and 

proper  office,  711,  n.  68 
antedating,    with    fraudulent    intent   is 

void,  693,  n.  24 
assessment  work,  failure  to  record  dis- 
cussed, 706,  n.  56 
beginning  point,   failure  to  state,  693, 

n.  21 
boundaries,   ascertainment  of  by   third 
party,  690,  n.  11 
intending  locator,  690,  n.  11 
specified  marking,  688,  n.  5 
statute  accomplished,  690,  n.  11 
sufficiency  of,  question  of  fact,  not  of 
law,  705,  n.  51 
boundary    marks    prevail    over    record, 

705,  n.  51 
Californian  law  as   to   private  survey, 
707,  n.  61 
place  of  posting,  689,  n.  8 
Californian  rule  as  to  posting,  689,  n.  8 
certificate     of,     defined     and     contents 
stated,  705,  n.  52 
separate  and  distinct  from,  687,  n.  2 
color  of  title,  definition,  709,  n.  66 
sufl5cient  basis  for  adverse  possession, 
709,  n.  66 
compass  points  wrongly  stated,  706,  n. 

56 
conflicting  claims,  fraction  of  day,  706, 

n.  55 
construction,  as  to  record,  694,  n.  27 
discussed,  694,  n.  27 
miners'  proceedings,  694,  n.  27 
read  as  a  whole,  694,  n.  27 
should  be  liberal,  694  and  n.  27,  28 
constructive  notice  insufficient,  690,  n. 
11 
land  department  records  not,  713,  n. 

75 
record  is,  of  location,  707,  n.  61 
to  all  the  worid,  688,  n.  7 
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county  recorder,  714  and  n.  76,  77 
courses    and    distances,    conflict    with 

markings  upon  the  ground,  693,  n. 

22 
controlled  by  monuments,  711,  n.  68 
courts  not  inclined  to  defeat  claim,  690, 

n.  11 
croppings  of  vein,  need  not  be  posted 

upon,  691,  n.  12 
posting  near,  691,  n.  12 
declaratory     statement,     beginning     of 

paper  title,  688,  n.  6 
contents  of,  703,  n.  48 ;  705,  n.  54 
defined,  688,  n.  7;  703,  n.  48;  705, 

n.  54 
failure  to  file  verified,  688,  n.  7 
refers  to  record,  703,  n.  48 
term   not   used   in   federal   law,   703, 

n.  48 
default,  all  parties  in.  706,  n.  59 
defective    and    irregular    distinguished, 

699,  n.  41 
defective,  not  fatal,  690,  n,  11 ;  699,  n. 

41 ;  706,  n.  56 
defective  placer  location  cured,  699,  n. 

41 
description,  aided  bv  possession,  693,  n. 

21 
binding  upon  locator  except  where  it 

varies  with  markings,  711,  n.  68 
defective,  discussed,  693  and  n.  17  to 

26 
defective,  not  fatal  to  title,  693  and 

n.  38  to  26 
defective,  not  vitiating  location,  693 

and  n.  17  to  26 
fatally  defective,  692,  n.  14;  697,  n. 

33 
in,  692  and  n.  14,  15,  16 ;  711,  n.  68 
instances  of  defective,  693  and  n.  17 

to  26 
instances  of  liberal  construction,  693, 

n.  17;  695,  n.  30 
is  to  give  notice,  693,  n.  21 
must  be  sufficient  to  identify  claim, 

692,  n.  14,  15,  16 
must  show  precise  location,   705,  n. 

51 
monuments  control,  711,  n.  68 
monuments    control,    exception,    711, 

n.  68 
discovery,  claim  of,  689,  n.  8 

locator's  right  from  date  of  compli- 
ance with  statute,  689,  n.  8 
new  unnecessary,  701  and  n.  45 
point  of,  689,  n.  8 
posting,  at,  689,  n.  8 
recital  of,  in,  not  proof  of,  689,  n.  8 
requirements    of    local    statute,  '689. 

n.  8 
usual  place  for  posting,  691  and  n.  12 
vests  possession,  707,  n.  60 


errors  in,  not  fatal,  instances,  693  and 

n.  17  to  26 ;  694  and  n.  28 
estoppel,   of  later  locator,   704,   n.   49, 
50;  706,  n.  61 
of  original  locator,  710  and  n.  67 
evidence,    both    notices    admissible    as, 
699  and  n.  40;  711,  n.  72 
effect  of,  707,  n.  61 
introduction    of    posted,    preliminary 

step,  708,  n.  64 
original  and  amended  record  in,  699, 

n.  40 ;  711,  n.  72 
prima  facie,  of  compliance  with  law, 

707  and  n.  62 
record  as  prima  facie,  707,  n.  61,  62 
recording  law  is  rule  of,  706  and  n. 

59;  713,  n.  75 
second  notice  admissible  in,   700,  n. 

44 
to  explain  or  supply  defect  or  iden- 
tify tie,  705,  n.  51 
to  explain  or  supply  defects  or  omis- 
sions, 705,  n.  51 
uncertain,  not,  697,  n.  33 
false   dating   of,   is   felony   in   Nevada, 

693,  n.  24 
falsity,  may  be  shown,  697,  n.  33 
federal  law  affecting,  687  and  n.  1  to  4 
filing,  time  of,  702  and  n.  46 
forfeiture,     noncompliance     with     local 
statute  as  to  knowledge,  690,  n.  11 
forfeiture  not  prescribed  by  local  stat- 
ute or  rule,  689,  n.  11 
forfeiture  or  abandoned  ground,  704,  n. 

49 
good  faith  of  locator,  690,  n.  11 ;  694, 

n.  27 
imperfections  in,  693  and  n.  17  to  26; 

694  and  n.  28 
intervening  right,  689,  n.  8 
invalid  location,  posting  of,  689,  n.  8 
jumper,  no  rights  in,  704,  n.  50 
jumping,  instance  of,  704,  n.  50 
knowledge,  actual,  effect  depends  upon 
local  statute,  690,  n.  11 
immaterial,  690,  n.  11 
land    department,    agricultural    entries 
as  distinguished  from  mining  rec- 
ords, 713  and  n.  74,  75 
knowledge  of  location,  713  and  n.  74, 

75 
must  take  notice  of  acts  of  congress 

and  district  rules,  688,  n.  6 
no  lis  pendens  in,  713,  n.  75 
records  not  constructive  notice,  713, 
n.  75 
liberal  construction  of,  694  and  n.  27, 
28 
instances,  693,  n.  17 ;  694  and  n.  27, 
28;  695,  n.  30 
local  law,  688  and  n.  5,  6,  7 
absence  of,  687,  n.  3 
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Location  Notices — Continued 

as  binding  as  federal  law,  688,  n.  5 

general  rule,  688,  n.  6 

governs,  688  and  n.  5 

land  department  must  take  notice  of, 

688,  n.  6 
may  operate  to  defeat  title,  688  and 

n.  7 
requires  additional  recitals,  688  and 

n.  5,  6,  7 
location,  absence  of  corner,  706,  n.  56 
actual  notice  of  prior,  binding,  690, 

n.  11 
certificate,  discussed,  704,  n.  49 
completed,  699  and  n.  41 
correction  of  direction,  706,  n.  56 
defective,  discussed,  699,  n.  36 
defective   notice  of,   binding,   690,   n. 

11 
good  faith  of  locator,  690,  n.  11 
how  made,  705,  n.  54 
incomplete,    no    bar    to    subsequent, 

691,  n.  12 

indefinite  description  cured  by  actual 

knowledge,  690,  n.  11 
in  good  faith,  effect  of,  690,  n.  11 
instance  of,  689,  n.  8 ;  695,  n.  30 
invalid,  691,  n.  12 
invalid,  posting,  689,  n.  8 
liberally  construed,  694  and  n.  27 
must  be  suflicient  to  identify  claim, 

692,  n.  14 

no  advantage  can  be  taken  because 

of  failure  to  post,  690,  n.  11 
no  advantage  can  be  taken  for  failure 

to  record,  705,  n.  55 
notice  controls  when  no  discrepancy, 

690,  n.  11 
notice  not  evidence  of  discovery,  689, 

n.  9 
notice  not  evidence  of  mineral  char- 
acter of  land,  689,  n.  8 
not  impaired  by  mistakes  of  recorder, 

712,  n.  73 
not  insuflScient,  695,  n.  30 
not  made  by  taking  possession,  705, 

n.  54 
object  and  purpose,  690,  n.  11 
oral  proof  of,  706  and  n.  57 
policy  of  the  law  not  to  avoid  a,  711, 

n.  68 
posted,  a  marking,  696  and  n.  32 
posting  and  recording,  not  essential, 

706,  n.  56 
protecting  posted,  examples,  695  and 

n.  29,  30,  31 
recitals  in,  689,  n.  9 
reference  to  ties,  693,  n.  21 
gnbseqnent  locator  bound,  690,  n.  11 ; 

699.  n.  41 
sufBdency  of  information  of,  690,  n. 


void,  insufficient  description,  692,  n. 

14 
without    discovery    confers    no    title, 

687,  n.  1 
without  record,  706,  n.  59 
locator,    junior,    knowledge    of    bound- 
aries, 693,  n.  21 
limitation  of  rights,  693  and  n.  17 
rights  of,   in  forfeited  or  abandoned 

ground,  704,  n.  49 
rights  of,  subsequent,  691,  n.  12 
title,  commencement  of,  689,  n.  8 
lode  claim,  posting  of.  689,  n.  8 
marking,  by  posting,  696  and  n.  32 
markings      and       monuments,       actual 

knowledge  of,  690,  n.  11 
markings  upon  ground  prevail,  693,  n. 

22 
mill  site,  posting  of,  689,  n.  8 
mineral   character  not  shown   by,  689, 

n.  8 
mining  recorder,  705,  n.  54 
mining   recorder,   filing   notice   of  loca- 
tion with,  714  and  n,  77 
mistakes  of  recorder,   705,   n.   54 ;   712 

and  n.  73 
monuments,    control    courses    and    dis- 
tances   when    clearly    ascertained, 
711,  n.  68 
courses  and  distances  doubtful,  711, 

n.  68 
erroneous  tie,  error  disregarded,  693, 

n.  21 
not  proper  reference  to,  705,  n.  51 
objects,  reference  to,  in  record,  705, 

n.  51 
or  conspicuous  place  for  posting,  688, 

n.  7 
stakes  not  certain  means  of  identifi- 
cation, 693,  n.  21 
natural  object  or  permanent  monument, 
essential  in,  687,  n.  4 
insufficient    reference    to,    examples, 

705,  n.  51 
mining  claim  may  be,  687,  n.  4 
presumed,  687,  n.  4 
Nevadan  law  as  to  record  of,  687,  n.  2 
notice,  constructive,  not  given,  690,  n. 
11 
contents  of  record,  687  and  n.  4 
defined  and  contents  stated,  705,  n. 

54 
discussed,  706,  n.  61 
indefinite    in    stating    length    along 

lode,  effect,  693  and  n.  17 
posted    not    evidence    of    unmarked 

claim,  707,  n.  63 
postiug  and   record   not  required   by 
federal  law,  687  and  n.  1 
original  or  amended,  must  be  posted  as 
required  by  local  law,  689  and  n.  8 
patent  proceedings,  official  plat  not  con- 
clusive, 699,  n.  36 


INDEX 


883 


(References  are  to  sections) 


pedis  possessio  as  against  intruder,  691, 
n.  12 

place  of  posting,  080  and  n.  8,  9,  10; 

691,  n.  12 
placer  claim,  posting  of,  689,  n.  8 ;  691, 

n.   12 
placer  location,  unnecessary  acts  of,  601, 
n.  13 
erroneous   description-instances,   601, 
n.  12;  603  and  n.  17  to  26 
policy  of  the  law  not  to  avoid  a  loca- 
tion, 711,  n.  68 
possession  and  monuments  may  aid  un- 
certain, 607  and  n.  34 
possessory  right,  loss  of,  704,  n.  40 
posted,  and  record  copy  of,  602  and  n. 
16 
dated  on  the  ground,  602  and  n.  15 
depends   upon   local    statute   or   rule 
for    sufficiency    of    contents,    680, 
n.  0 
give     no     notice     of     claim     without 

boundaries,  708,  n.  63 
how  lode  line  measured,  603,  n.  17 
no  fraud  appearing,  603,  n.  24 
no  reference  to  natural  object  or  per- 
manent monument,  602  and  n.  14 
one  kind  of  marking,  606  and  n.  32 
place  of  posting,  601  and  n.  12,  13 
sufficiency    depends    upon   local    law, 

680,  n.  9 
temporary  protection,  687,  n.  1 
posting  alone  insufficient,  601,  n.  12 
and    recording    matter   of  local   law, 

687  and  n.  3 
example  of  invalid,  680,  n.  8 
in  California,  680,  n.  8 
insufficient-instance,  691,  n.  12 
in  wrong  place,  689,  n.  8 
may  be  upon  or  off  the  location,  691 

and  n.  13 
must   be   in    conspicuous   place,   689, 

n.  8 
notice  near  vein  sufficient,  691,  n.  12 
place  of,  687,  n.  8 
presumption  of,  689,  n,  9 
without   discovery   confers   no    right, 
687,  n.  1 
precaution  as  to  protecting,  695  and  n. 

29,  30,  31 
priority,  all  parties  in  default,  706,  n. 

59 
proof   must    be    established    outside    of 
record,  707,  n.  61 
of  location    without   record,   706,   n. 
59 
protecting  posted,  695  and  n.  29,  30,  31 
purpose  of,  694  and  n.  27 
question  of  fact,  how  location  marked, 
705,  n.  51 
sufficiency  of,  is,  697  and  n.  33 
recitals   in,   under  state   legislation   or 
district  rule,  688  and  n.  3,  4 


record,    agricultural    entries    made    in 
land  department,  713,  n.  75 
Alaskan  provision  for,  705,  n.  54 
amended,  711  and  n.  69  to  72 

made  by  locator  or  grantee,   711, 

n.  71 
must  be  based  upon  original  loca- 
tion valid  though  imperfect,  711, 
n.  71 
no    loss   of   right    follows    making, 

71],  n.  71 
relates  back  to  original,  711,  n.  71 
and  location  are  different  things,  707, 

n.  60,  61 
and  notice,  distinction,  687,  n.  4 
and  original,  defective,  711,  n.  72 
and  posted,  difference  between,  687, 

n.  4 
attack  upon,  708,  n.  62 
contents  of  mandatory,  705,  and  n.  52 
defective  description  in,  705,  n.  51 
discrepancies    between,    and    bound- 
aries, 705,  n,  51 
does    not    constitute    nor     establish 

possessoi'y  right,  708  and  n.  63a 
does  not  exclude  parol  proof  of  ac- 
tual possession,  707  and  n.  01 
effect  of,  707  and  n.  61,  62,  63 
estoppel,  710  and  n.  67 
failure  to,  706  and  n.  55  to  50 
failure  to,  assessment  work  discussed, 

706,  n.  50 

failure  to  make  not  fatal,  600,  n.  11 
failure  to,   precludes  adverse  reloca- 
tion, 600,  n.  41 
false  does  not  make  possessory  title 

good,  707  and  n.  63 
falsity  may  be  shown,  707  and  n.  62 
filing  for  equivalent  to,  705,  n.  54 
first  may  be  imperfect,  711,  n.  68 
fixes  locus  of  claim,  710,  n.  67 
gives  constructive  notice,  707,  n.  61 
gives  constructive  notice  of  possession 

and  boundaries,  707,  n.  61 
gives    no    information    of    claim    not 

actually  located,  707,  n.  63;   711, 

n.  68 
gives    place    to    marking    upon    the 

ground,  603,  n.  22 
immaterial,  687,  n.  2 
incidental  machinerj^  706,  n.  61 
incidental  machinery  to  secure  claim 

and  give  notice,  707,  n.  60 
in   land  department,  713  and  n.  74, 

75 
in  land  department  not  constructive 

notice,  713,  n.  75 
insufficient,  examples,  705,  n.  51 
local  law  or  rule  fixes  time  and  place 

for,  705  and  n.  54 
location    and,    are    different    things, 

707,  n.  60 
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Location  Notices — Continued 
record — continued 

locator  given  opportunity  to  correct, 

711,  n.  68 
may  be  amended,  711,  n.  68,  69,  70 
may  be  amended  after  suit  brought, 

711,  n.  68 
must  show  precise  location  of  claim, 

705,  n.  51 
need  not  show  how  location  marked, 

705,  n.  51 
Nevada  law,  687,  n.  2 
none  before  subsequent  location,  706, 

n.  59 
none   in   land   department,   713   and 

n.  75 
not  condition  precedent,  708,  n.  64 
"notice,"     "declaratory     statement," 

"certificate  of  location,"  705,  n.  54 
not  evidence  of  discovery,  707,  n.  61 
not  liberally  construed,  694,  n.  27 
not  required  by  federal  law,  705  and 

n.  51 
not  title,  708  and  n.  63a,  64,  65 
oath  of  claimant,  689,  n.  10 
object,  purpose  and  function  of,  690 

and  n.  11 ;  794,  n.  27 
of,  705  and  n.  51  to  54 
of  departmental  or  local  land  oflBce 

proceedings    impart    neither    con- 
structive notice  nor  presumption  of 

notice,  713,  n.  75 
of  proceedings   not  constructive  no- 
tice, 713,  n.  75 
one  of  steps  to  perfect  title,  708  and 

n.  65 
partly  basis  of  right,  708  and  n.  64 
place  for,  usually  fixed  by  local  stat- 
ute, 714  and  n.  76 
policy  of  the  law,  711,  n.  68 
posted,  692  and  n.  16 
posting   and   recording  left   to   state 

statute  or  district  rule,   687  and 

n.  3 
posting   and   recording   not   required 

by  federal  law,  687  and  n.  1 
presumption  of  posting,  690,  n.  9 
prima   facie  evidence  attacked,  707, 

n.  62 
prima  facie  evidence  of  citizenship  of 

locator,  707,  n.  62 
prima  facie  evidence  of  facts  required 

to  be  stated,  707,  n.  62 
prima     facie     evidence     of     recitals 

therein,  707,  n.  61 
proved  to  be  false,  707,  n.  61,  62 
proves  only  fact  of  its  recordation, 

707,  n.  61 
real  purpose  of,  707,  n.  61 
reference  to  patented  claim  in,  705, 

n.  51 
relative  priority,  705,  n.  55 


shifting  burden  of  proof,  705,  n.  59 
sometimes  with  mining  recorder,  714 

and  n.  76 
subject  to  statutory  enactment,  713,1 

n.  75 
sufficiency  of,  705,  n.  51 
sufficiency  of,   reference  to  tie,  705, 

n.  51 
sufficient    to    identify    location,    708, 

n.  62 
takes  effect  by  relation,  711,  n.  71 
time   and   place   fixed   by   local   law, 

706  and  n.  54 ;  714  and  n.  76 
true  copy  of,  depends  upon  provisions; 

of  local  statute,  689,  n.  9 
valid    though    neither    amended    or 

original,   standing  alone  sufficient, 

699,  n.  40 
what  it  does  not  prove,  707,  n.  61 
what  it  must  contain,  687  and  n.  4, 

5,  6 ;  705,  n.  51 
when  required  by  local  law  or  rule, 

705  and  n.  53 
recorded,  verification  of,  688,  n.  5 
recorder,  county,  705,  n.  54 ;  714  and 

n.  76,  77 
mining,  714  and  n.  77 
mining,  books  no  evidence  of  trans- 
fer of  mining  claim,  714,  n.  77 
mistakes  of,  712  and  n.  73 
recording,    before   posting,   698   and   n. 

35 
law  is  rule  of  evidence,  706  and  n.  59 
law  merely  directory,  706  and  n.  58 
mandatory,  705  and  n.  52 
not  required  by  federal  law,  705  and 

n.  51 
required  by  local  law,  705  and  n.  53 
time  and  place  for,  705  and  n.  54 
true  copy  of  notice,  689  and  n.  9 
relocation,  703  and  n.  47,  48;  704,  n. 

49,  50 
an  original  location,  704,  n.  49 
admission  of  validity  in.  704,  n.  49 
amended,  is  not,  599,  n.  39 
distinction      between     original     and 

amended,  703  and  n.  47 
effect  of  admission  in,  704  and  n.  49, 

50 
excuse  for  not  stating,  703,  n.  48 
necessary  to  state,  703  and  n.  48 
no  assertion  to  the  contrary,  704  and 

n.  50 
not  necessary  to  state,  703  and  n.  48 
requirement  of  local  law,  703  and  n. 

48 
stating  same,  703  and  n.  48 
statement  of,  equivalent  to  admission 

of  validity,  704  and  n.  50 
void,  704,  n.  49 
relocator  bound  by  statement  in  notice 

of  relocation,  704  and  n.  50 
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claims  of,  704  and  n.  50 
defense  by,  704,  n.  50 
state  statute  or  local  rule,  add  to  gen- 
eral terms,  688,  n.  5 
failure   to   comply    with,   fatal,   688, 

n.  5 
inoperative,  688,  n.  5 
requirements  not  invalid,  688,  n.  5 
requiring  preliminary  work,  688,  n.  5 
sufficiency  of,  697  and  n.  27,  33,  34 
supplemental  legislation  or  district  rule 
additional    recitals    required,    688 
and  n.  6 
may  defeat  title,  688,  n.  7 
survey  as  part  of,  707,  n.  61 

not  conclusive  of  character  of  deposit, 
699,  n.  36 
spur  of  vein,  posted  upon,  691,  n.  12 
this  vein  or  lode,  identity,  691,  n,  12 
tie,  erroneous,  not  fatal,  693,  n.  21 
evidence  to  explain  or  supply  omis- 
sion, 705,  n.  51 
misdescription  of,  does  not  invalidate 

location,  693,  n.  21 
sufficiency  of  reference  in  record,  705, 
n.  51 
time  of  filing,  702  and  n.  46 
title,  affected  by  intervening  rights,  706 
and  n.  56 
as  conferred  by,  694,  n.  27 
color  of,  defined,  709,  n.  66 
commencement  of,  689,  n.  8 
declaratory    statement   beginning    of, 

688,  n.  6 
defeat  of,  688  and  n.  7;  706  and  n. 

56 
defective   description   not   fatal,   693 

and  n.  18  to  26 ;  703,  n.  48 
effect  of  local  law,  706  and  n.  56 
not  defeated,  706  and  n.  56 
not  impaired  by  mistake  of  recorder, 

712  and  n.  73 
record  not,  708  and  n.  63a,  64,  65 
tunnel,  posting  of,  689,  n.  8 
United    States    law,    compliance    with, 

688,  n.  5 
vein,  not  necessarily  posted  upon,  691, 
n.  12 

Location  Survey 

See  Surveys 

Locations 

See  Abandonment,  Annual  Expendi- 
ture, Boundaries,  Discovery,  For- 
feiture, lutralimital  and  Extra- 
lateral  Rights,  Location  Notices, 
Locators,  Lode  Claims,  Lode  With- 
in Placers,  Millsites,  Mining  Terms 
and  Phrases,  Placers,  Public 
Domain,  Vein,  Lode  and  Ledge, 
Void  Locations 

abandonment  between  cotenants,  749, 
n.  129 


by  senior  locator,  747  and  n.  122 

fraudulent,  756  and  n.  142 

may  be  conditional,  745,  n.  119 

no  valid,  under  fraudulent,  756  and 

n.  142 
actions,  conclusion  of  law,  733,  n.  71 
ejectment,  suit  in,  734,  n.  73 
maintenance  of,  733,  n.  73 
acts  of,  discussed,  758,  n.  145 
evidence  of,  758,  n.  145 
failure     to     state     abandonment     of 

prior,  759,  n.  153 
location,    required    by    local    statute, 

759,  n.  146 
location,  testimony  of  eye  witness  to 

staking  not  required,  758,  n.  145 
location,  what  necessary,  758  and  n. 

145,  146;  760,  n.  155 
proof   of,   758,    n.   145;    768   and   n. 

177 ;  769  and  n.  179 
actual    knowledge    of    subsisting,    pre- 
cludes    valid     adverse     relocation, 

747,  n.  124;  764,  n.  163 
adjoining,    constitute    a    mining    claim, 

716  and  n.  8 
adverse  claimant  may  protest,  742,  u. 

110 
adverse  relocation  before  forfeiture,  752 

and  n.  136 
of  valid  and  subsisting,  715,  n.  2 
prevented    by    resumption    of    labor, 

752  and  n.  136 
affidavit  of  labor  failure  to  record  not 

fatal,  753  and  n.  137 ;  759,  n.  149 
Idaho  provision,  753,  n.  137 
not  essential,  753  and  n.  137 
agricultural     land,     mineral     locations 

upon,  731,  n.  64 
Alaska,  law  of  forfeiture  discussed,  758, 

n.  146 
regulation  of,  760,  n.  155 
special    provisions    affecting    assess- 
ment work,  757,  n.  144 
statutes  affecting,  115  and  n.  233  to 

239 
amended   and   original   notices   of,   one 

instrument,  738  and  n.  94 
based  upon  valid  but  imperfect,  747, 

n.  122 
basis  of,  736  and  n.  79  to  84;  737 

and  n.  85  to  93 ;  747,  n.  122 
by  junior  locator,  747  and  n.  123 
can  not  be  made  by  one  without  title, 

735,  n.  75 
can    not   cure   premature    relocation, 

746  and  n.  123 
changes  made  by,  737  and  n.  83  to  93 
changing  lines  of  lode  claim,  737,  n. 

87 
colocator's    interest   can    not   be   de- 
feated by,  737,  n.  90 
doctrine  of  relation,  747,  n.  123 
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(Joes    not    require    additional    assess- 
ment work,  7'JG  and  n.  83 
<io«'s  not  require  additional  discovery, 

7oG  and  n.  82 
does  not  require  physical  possession, 

73G  and  n.  82 
error    in,    causes    abandonment,    737 

and  n.  87 
federal  law  makes  no  provision  for, 

735  and  n.  74 
general    .statement   usually    sufficient, 

737  and  n.  93 
limitations  of  placer  claim,  730  and 

n.  95,  90,  97 
made     after     suit     brought     against 

junior  locator,  747,  n.  123 
made  as  of  course,  735  and  n.  75 
made  at  any  time,  730  and  n.  84 
mistake   as   to   character   of  deposit, 

751a  and  n.  3a 
must  be  based  upon  preexisting  right, 

730  and  n.  79 
must  not   interfere  with  intervening 

rights,  730  and  n.  81 
must    not    interfere    with    rights    of 

others,  730  and  n.  81 
need  not  be  based  upon  perfect,  730 

{ind  n.  79;  747,  n.  123 
need    not   state    object   of,    737   and 

n.  92 
not  curing  defects  in  original  notice 

is  ineffective,  538,  n.  94 
not  a  relocation,  735  and  n.  78 
objects    an<l    purposes    of,    737    and 

u.  83  to  93 
plact  r  into  lode,  722,  n.  30 
precluded,  instances,  739  and  n.  95 
precluded  in  placer,  739  and  n.  95, 

90,  97 
relates   back    to  original   notice,   735 

and  n.  77 
requires  no  new  discovery   in  added 

ground,  730  and  n.  82 
right  to  make,  747,  n.  123 
usually    provided    for    in    local    law, 

735  and  n.  70 
works  no  forfeiture,   730  and   n.  80 
amendment    cannot    enlarge,    739    and 

n.  95.  90,  97 
apex,  portion  of  within  limits  of,  702, 
n.  158 
within   lode,   75S,   n.   145;   762  and 
n.  158 
nsMewjment    work,    failure    to    perform 
immaterial    until    after   expiration 
of  aH8eg«mcnt  year,  750,  n.  141 
i«  not  work  of  discovery,  731,  n.  64 ; 

732,  n.  06 
necessary,  732,  n.  60 
none  until  claim  perfected,  732,  n.  66 


to  sections) 

not  involved  until  perfected,  732, 
n.  00 

not  required  after  entry  iu  patent 
proceedings,  754,  n.  138 

possessory  right  maintained  by,  732 
and  n.  00 

upon  subdivided  lode  location,  722, 
n.  31 

upon  subdivided  placer,  722,  n.  31 

upon,  within  leasing  act  area,  750, 
n.   143 

when  claim  subject  to  forfeiture,  750, 
n.  141 

within  Alaska,  757,  n.  144 
association  placer,  locators  of,  722  and 

n.  31,  32 
bisected  lode  claim  can  not  include  non- 
contiguous ground,  740,  n.  104 

segregated  parts  not  patentable,  740, 
n.  104 
boundaries    actual    knowledge    of,    ren- 
ders defective  description  immate- 
rial, 704,  n.  163 

actual  notice  of,  by  subsequent  lo- 
cator, 704,  n.  103 

can  not  be  made  by  court,  730,  n.  59 

character  of,  703,  n.  159;  704  and 
n.  104 

conflicting,  703,  n.  159 

corner  stakes  should  be  marked  with 
name  of  claim  if  tracing  of,  diffi- 
cult, 703,  n.  159 

courts  liberal  as  to  validity  of,  704, 
n.  103 

delay  in  erecting  imperils  locator, 
704,  n.  103 

delay  in  marking,  704,  n.  103 

distinctly  marked,  instance,  704,  n. 
103 

effect  of  state  quarantine  law,  763, 
n.  159 

eye  witness  not  required  to  placing 
of,   759  and   n.   145 

failure  to  mark,  fatal,  734,  n.  73 

federal  law  does  not  define  character 
nor  position  of,  704  and  n.  104 

give  notice  of  appropriation,  764,  n. 
163 

imperative  and  indispensable,  703 
and  n.  159 ;  704  and  n.  162 

intervening  rights,  704,  n.  163 

liberality  of  courts,  704,  n.  163 ;  765 
and  n.  169 

lines  not  necessarily  exact,  763,  n. 
159 

main  act  of,  763,  n.  159 

manner  of  marking  not  stated  in 
notice  of,  763,  n.  159 

marked  at  any  time,  764,  n.  163 

marking  essential  to  complete,  763 
and  n.  159  to  161 ;  764  and  n.  103 

marking  may  not  be  sufficient,  705 
and  n.  169 
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marking  of,  763  and  n.  159;  704,  n. 

163 ;  769,  n.  146 
marking   of,   indispensable,    763    and 

n.  159  to  161 ;  764  and  n.  163 
marks    upon    adjacent    ground,    741 

and  n.  106,  107,  108 
mav    be   adopted   by    relocator,    745, 

n.  117 
mining  claim  must  be  marked  so,  can 

be  readily  traced,  763  and  n.  160; 

764  and  n.  162 
need     not     necessarily     precede    dis- 
covery, 764  and  n.  165 
noncompliance  with  state  legislation, 

764  and  n.  167 
no  necessity  for  marking  stakes  with 

name  of,  763,  n.  159 
no  time  fixed  for  placing  by  federal 

law,  764  and  n.  163 
no  time  for  marking,  764  and  n.  162, 

166 
not  necessarily   placed   upon   ground 

sought  to  be  located,  763,  n.  159 
object  of  law  of,  764,  n.  163 
of  association  placer,  763  and  n.  161 
omissions  of  federal  law  supplied,  764 

and  n.  166 
placing,  764  and  n.  164 
purpose  of  law,  764,  n.  163 
question  for  judge  or  jury,   763,   n. 

159 
question  of  fact,  763,  n.  159 
readily  traced,  763  and  n.  159,  160; 

764,  n.  162 
should  identify  the,  763,  n.  159 
subsequent,  763,  n.  159 
sufficiency  of,  instance,  764,  n.  163 
to  be  readily  traceable,  763,  n.  159 
tracing,    763    and    n.    160;    764   and 

n.  162,  163,  167;  765  and  n.  169, 

170 
until  placed  law  not  complied  with, 

764  and  n.  163 
validity    of   location,    depends   upon, 

763  and  n.  159 
breach  of  trust,  772  and  n.  184 
by  fiduciary,  772  and  n.  184 
by  prospector,  772,  n.  184 
fiduciary  precluded  from  locating  ad- 
versely to  principal,  772  and  n.  184 
fraudulent  conspiracy,  772  and  n.  184 
instance,  772  and  n.  184 
remedy  of  defrauded  party,  772  and 

n.  184 
burden  of  proof  of  forfeiture,  752,  n. 

136 
upon  relocator,  745,  n.  117 
Californian    act    prohibiting    relocation 

by  original  claimant,  751,  n.  133 
can  not  be  based  upon  a  trespass,  731, 

n.  62 
change  from  placer  to  lode,  715a,  n,  3a 
character  of,  715  and  n.  1,  2,  3 


cloud   upon   title,   record   of  ineffectual 

posted  notice  is,  767  and  n.  175 
color  of  title,  actual  possession  under, 
731,  n.  62 
discussed,  731,  n.  60 
good  faith  lacking,  731,  n.  60 
none  in  occupant,  731,  n.  60 
complete,  defined,  760,  n,  156;  764,  n. 

163 
completed,  630  and  n.  59;  730  and  n. 

59;  731,  n.  65 
conditions  as  to  possession,  732  and  n. 

66  to  69 
conformity    with    valid    local    law    and 
miners'    regulations.    759,    n.    146, 
149 
consolidated  locations,  discovery  in,  717, 
n.  9 
form  one  claim,  717,  n.  9 
cotenants    abandonment    by    part    does 
not  affect   rights  of  remaining,   749, 
n.  129 
court    can    not    make    new    boundary 
lines,  730,  n.  59 
indulgent    consideration    by,    758,    n. 

145 
protect   against    forcible,    fraudulent, 
surreptitious  and  clandestine  entry, 
764,  n.  164 
cotenants.  all  defaulting  one  of  several, 
mav  relocate  for  own  benefit,  749, 
n.  129 
are    fiduciaries    only    when    working 

the  property,  749,  n.  120 
fiduciary  relationship  ended,  1155,  n. 
12 
discovery    and,    discussed.    730,    n.   59 ; 
745,  n.  118 
conflicting,  without,  760,  n.  156 
date  of,  fixes   time  of  location,  760, 

n.  154 ;  768  and  n.  176 
dates    from    discovery,    760,    n.    154 ; 

768  and  n.  176 
effect,  760  and  n.  156 

fixes  date  of,  within  overlap,  740,  n. 

104 
free  territory  defined,  767  and  n.  173, 

174 
indispensable,  709  and  n.  179;  760, 

n.  154 
intervening  right  affects,  768  and  n. 

176 
knowledge   of,   by   relocator,   761,   n. 

157 
knowledge  of  previous,  761,  n,  157 ; 

764,  n.  163 
lacking,  no  right  to,  patent  initiated, 

769  and  n.  179 

loss  of,  not  fatal,  741,  n.  104 
marking    and     recording,     dependent 

upon,  760,  n.  155 
marking  may  precede,  or  vice  versa, 

760.  n.  156 
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discovery  and — continued 
mineral,  761,  n.  157 
mining  act  treats,  as  initial  step,  760 

and  n.  155 
must  be  proved,  768  and  n.  177,  178 
must   be   within   free   territory,   759, 

n.  149 ;  767  and  n.  173,  174 
no  provision  for  in  federal  law,  759, 

n.  148 
not  complete  without,  731,  n.  65 
not  presumed,  715  and  n.  3f ;  768  and 

n.  177,  178 
outside  of,  740,  n.  104 
place  of,  759,  n.  148 
presumption  as  to  point  of,  720  and 

n.  22  to  25 
presumption  indulged  in,  715a,  n.  35 
point  of,  759,  n.  148 
posting  notice  of,  764,  n.  167;  767 

and  n.  174 
posting   notice   without,    707   and   n. 

174,  175;  769  and  n.  179 
possession  without,  731,  n.  60 
priority,  731,  n.  65 
proximity   to  location   not  suflScient, 

741,  n.  103 
shaft,  741,  n.  104 ;  758,  n.  146 ;  759, 

n.  146,  148,  149 
question  of  fact,  762  and  n.  158 
race  of  diligence,  740,  n.  104 
record    of    notice    without,    768    and 

n.  175 
record  not  evidence  of,  768  and  n.  178 
stake,  information  upon,  763,  n.  159 
sufficiency  of,  762  and  n.   158;   765 

and  n.  170 
usually  precedes,  760  and  n,  155 
without,  initiates  no  right  to  patent, 

769  and  n.  179 
without,  instance,  761,  n.  157 
discoverer  of  mineral,  761  and  n.  157 
and  appropriator  distinguished,  746, 

n.  120 
distinct  portions  of,  separate,  722,  n.  31 
does    not    follow    possession,    731    and 

n.  61 
dummy,  locators,  defined,  724  and  n.  37 
not  fraudulent  as  to  would-be  loca- 
tor, 724,  n.  37 
placer  claims,  fraudulent,  724,  n.  37 
placer  claims,  government  alone  can 

complain,  724,  n.  37 
placer  claims,  inhibited  by  law,  724 

and  n.  87 
placer    claims,    not    fraudulent,    in- 
stances, 724,  n.  88 
questioned    in    adverse    proceedings, 

724.  n.  87 
rigbtK  of  innocent  participants,  724 

and  n.  38 
dump,  milUite  location  as,  729,  n.  G6 


each    locator    of    lode    takes   only    that 
given  by  law,  730  and  n.  59 

effective,   from   date  of  discovery,   768 
and  n.  176 
intervening  right  prior  to  discovery, 

768  and  n.  176 

effect  of  fixing   time,  adverse  location 
can  not  be  made,  766  and  n.  172 
conflicting,  765  and  n.  172 
determining  strike  of  vein,  766  and 

n.  172 
enables    locator    to    swing    lines    of, 

766  and  n.  172 
exploration  of  vein  or  lode,  766  and 

n.  172 
object    of    state    statutes,    765    and 

n.  171 
subsequent,  invalid,  766  and  n.  172 
effect  of  payment  to  government,  754 

and  n.  138 
end   lines,   and   side   lines   can   not   be 
made  by  court,  730,  n.  59 
parallelism  of,  essential,  717  and  n. 

12 
parallelism  of,  not  essential,  717  and 
n.  11 
entry  by  another,  731,  n.  62 
equivalent,  of  valid,  733  and  n.  70,  71, 
72 
instance,  733,  n.  71 
errors  of,  715a  and  n,  3a  to  3f 

corrected  by  amended,   715a   and   n. 
3a  to  3f 
evidence  of,  758,  n.  145 
exception   as    to   size   and    number   of, 
716  and  n.  5,  6,  7,  8 ;  718  and  n.  15 
excessive  size,  719  and  n.  16,  19 
excessive  size  of  lode,  adverse  location 
of  part  nullity,  719  and  n.  20 
casting  off  of  excess  within  reason- 
able time,  719  and  n.  20 
court  may  correct,  719  and  n.  19 
claimant  or  court  may  select  ground 
to  be  retained,  719  and  n.  19 
extralateral  right,  717,  n.  10 
extralateral    right    none    conferred    on, 
made  on  middle  part  of  vein,  762, 
n.  158 
secured  by  legal  overlapping,  741  and 
n.  108 
federal,  provisions,  726  and  n.  42  to  46 ; 
764  and  n.  162  to  167 
creates  presumption  of  proper,  715a 

and  n.  3d 
defined,  733  and  n.  71,  72 
discovery  essential,  733  and  n.  72; 

769  and  n.  179 

dispenses  with  many  formalities,  769 

and  n.  180 
equivalent  to,  733  and  n.  71,  72 
facts  and  good  faith  are  to  be  con- 
sidered, 715a  and  n.  3e 
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must    be    supplemented    by    certain 

proofs,  733,  n.  72 ;  769  and  n.  179, 

180 
possession  and  working  essential,  733 

and  n.  71 
possession  under,  must  be  actual,  733, 

n.  72 
proof  under,  769  and  n.  180 
statute  of  limitations,  absence  of  ad- 
verse  claim,   733   and   n.   70;   769 

and  n.  180 
fiduciaries,  adverse  relocation  by  former 

employee  upheld,  749,  n.  131 
instances,   749   and   n.   126   to   132; 

772  and  n.  148 
relocation    inures    to    the    benefit    of 

rightful  owner,  749  and  n.  132 
five  acre  tracts  can  not  be  located  nor 

patented,  722,  n.  32 
forfeiture,  burden  of  proof  rests  with 

relocator,  752,  n.  136 
claim  of  by  relocator,  746,  n.  120 
not  complete,  745,  n.  118;  752  and 

n.  136 
forfeiture    of,    650    and    n.    1    to    34; 

and  732,  n.  67 
form  of  lode,  717  and  n.  10  to  13 
consolidated,  716,  n.  9 

discussed,  719,  n,  16 
exceeding  maximum  size  void  as  to 

excess,  719  and  n.  16 

excess  not  free  from  adverse  loca- 
tion, 719,  n.  17 ;  734,  n.  73 

fraud  presumed  and  adverse  loca- 
tion permissible,  719,  n.  17 

fraudulent  or  misleading,  719  and 
n.  17,  18 

freedom    of    excess    from    adverse 
location,  719  and  n.  20 

innocent  claimant  may  select  and 
reform,  719  and  n.  19 
exception  to  parallelism  of  end  lines, 

717  and  n.  12 
intent  of  law,  717  and  n.  13 
local  law  may  limit  width,  718  and 

n.  15 
not    essential    to    validity,    717    and 

n.  11 
parallelism    of    end    lines    essential, 

717  and  n.  12 
principal  object  of,  717,  n.  10 
properly    made    leave    no    room    for 

construction,  717,  n.  10 
theoretical  lode,  described  (diagram), 

717  and  n.  10 
various,  717,  n.  10 
form  of  placer,  721  and  n.  26  to  30 

and  n.  285 
adverse  location  void,  723  and  n.  36 
boundary  marks  on  adjoining  lands, 

721  and  n.  30 
conformation  to  public  survey  lines, 

721  and  n.  26 


conformity    not    impracticable,    721, 

n.  26 
defective,  cured,  721,  n.  30 
defect  of  location  cured,  721,  n.  30 ; 

739  and  n.  95,  96,  97 
exclusion  of  nonmineral  ground,  721, 

n.  28 
exclusion  of  overlapped  ground,  721, 

n.  30 
excuse    for    nonconformity    to    legal 

subdivisions,  722,  n.  30 
following,  lode,  717,  n.  10 
in  canyon,  721  and  n.  28 
legal    subdivisions    in    Alaska,    722, 

n.  30 
limitation  of  length  of  placer  claim 

within  narrow  strip,  721,  n.  28 
long  and  irregularly  shaped,  721  and 

n.  27 
maximum    size    of    placer,    722    and 

n.  31,  32 
mere  excess  may  not  invalidate,  723 

and  n.  33 
mistake  in  description,  721,  n.  26 
need    not    embrace    unfit   land,    721, 

n.  28 
noncontiguous  tracts  not  locatable  in 

one,  721  and  n.  29 
question  of  fact,  721,  n.  26 
relaxation  of  rule,  721,  n.  28,  30 
relaxation    of    rule    in    Alaska,    721, 

n.  30 
rule  on  unsurveyed  lands,  721,  n.  26 
selection  of  excess,  719  and  n,  19,  20 ; 

741,  n.  104 
selection   of   ground   to   be   retained, 

723  and  n.  35 
subject  to  excess,  instance,  734,  n.  73 
time  for  selection,  723  and  n.  36 
upon  unsurveyed  lands,  721,  n.  26 
forty    acre    tracts    may    be    subdivided 

into  ten  acre  tracts,  722,  n.  32 
fraud  presumed,  719,  n.  17 

remedv  of  defrauded  party,  772  and 

n.  184 
fraudulent  when  made,  772a,  n.  184a 
good    faith    absolutely    essential,    772a 

and  n.  184a 
illustrations    of    want    of,    756    and 

n.  140,  141,  142 ;  772a  and  n.  184a 
grantee  as  trustee,  749,  n.  129 
group    tunnel,    instance    and    diagram, 

728,  n.  50 
Idaho,  failure  to  file  afiidavit  of  labor, 

753,  n.  137;  753,  n.  138 
improvements     and     fixtures     part     of 

realty,  751  and  n.  135 
inchoate   rights  can  not  be  disturbed, 

731,  n.  62 
incomplete,    in    actual   possession,    756 

and  n.  140 
indulgent    consideration    of,    shown    by 

courts,  758,  n.  145 
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indulffcnt  consideration  shown  acts  of, 

758,  n.  145 
initial  step  to  indicate  place  and  extent 

of,  758,  n.  145;  760  and  n.  150 
instance  of,  made  for  benefit  of  others, 
722,  n.  38 
sufficiency  of,  764,  n.  163,  167;  765 

and  n.  170 
two  hundred  and  seven  placer,  made 
by    same   persons   same   day,   71G, 
n.  4 
void,  734,  n.  73 
insufficient,  769  and  n.  179,  180;  and 

see  730  and  n.  59 
intent  of  law,  717  and  n.  13 
intervening  right,  721a,  n,  3c 

absence  of,  760,  n.  156;  764,  n.  163 
intruder  and   trespasser  can  initiate 

no  right  of,  731,  n.  62 
limitation,  none  as  to,  or  purchase  of, 
716  and  n.  4,  8 
irregularity    shaped,    717,    n.    10;    721 

and  n.  27 
land  classified  as  agricultural  laud,  sub- 
ject to  mineral,  731,  n.  64 
Lavagnino   Case,   715,   n.   2;    743   and 
n.  112,  113,  114 
discussed,  747,  n.  122 
distinguished  and  denied,  747,  n,  122 
not  authority,  743  and  n.  114;  747, 
n.  122 

overruled,    743    and    n.    114 ;    747, 
n.  122 
leasing  act,  default  in  assessment  work, 
756,  n.  143 
right  to  perfect,  756,  n.  143 
legal  overlapping,  741  and  n.  105  to  110 
boundary    marks   upon    property   ad- 
versely owned,  741  and  n.  106,  107, 
108 
consent  of  owner  of  encroached  land 

not  necessary,  741  and  n.  109 
discussed,  715,  n.  2 
embracing  prior,  valid,  721,  n.  26 
entered  claims  excluded  from  patent 

proceedings,  721,  n.  26 
extralateral    rights    secured   by,    741 

and  n.  108 
must  be  peaceably  and  openly  made, 

741  and  n.  110 
no  right  to  ground  within  overlap, 
741,  n.  110 
local  legislation,  compliance  with,  765 
and  n.  168 
compliance    with    federal    and    state 

laws,  764,  n.  167 
courts    liberal    as    to    sufficiency    of 

marking,  765  and  n.  169 
discovery  point,  759,  n.  149 ;  767  and 

n.  173,  174 
effect  of  fixing  time,  766  and  n.  171 


essential    acts   of   location,    765    and 

n.  168 
exploration  of  vein  or  lode.  765  and 

n.  172 
failure   to  record  notice  of  location, 

759,  n.  150 
marking  after  discovery,  764,  n.  166 
may  limit  size  and  number  of,  716, 

n.  4 
necessity  of  affidavit  of  performance 

of  location  work,  759,  n.  151 
nonobservance  not  necessarily  fatal, 

764  and  n.  167 

posting  notice  of  location,  759,  n.  150 
should     be     substantially     complied 

with,  758,  n.  146 
state  provision  gives  reasonable  time 

for  marking,  764,  n.  166 
state  statute  of  limitations  does  not 

affect  unpatented  mining  locations, 

16  and  n.  6 ;  772a  and  n.  184a 
sufficiency  of  boundary  marks  under, 

765  and  n.  170 

sufficiency  of  marking,  illustration, 
765  and  n.  170 

supplements  federal  mining  law,  764 
and  n.  166 

time   and   marking   of   location,    765 
and  n.  168 
local    requirements,    758,    n.    146;    759 
and  n.  147  to  154 

instances,  759  and  n.  148,  153 

posting  notice,  759,  n.  148 
locatable  substances,  715,  n.  2 

test  of,  715,  n.  2 
locator    and    relocator,    no    privity    be- 
tween, 747  and  n.  121 

relative  rights,  746  and  n.  120;  747 
and  n.  121,  122,  123 
locator    can    not    be    deprived    of    his 
inchoate  rights,  731,  n.  62 

takes  only  what  law  gives  him,  730 
and  n.  59 
locator's  possession   extends   to   bound- 
aries, 755  and  n.  139 
locator's  rights,  possessory  title  a  vested 
estate,  discussed,  730,  n.  59 

under  irregular  location,  730,  n.  59 

without  discovery  discussed,  731  and 
n.  62 
lode,  bisected  by  senior,  741,  n.  104 

can  not  be  made  on  middle  of,  762, 
n.  158 

covering  placer,  fatally  defective,  in- 
stance, 715,  n.  3a 

distinction  between  and  placer  and 
oil.  715,  n.  1 

end  and  side  lines  not  necessarily 
equidistant  from  discovery,  720, 
n.  21 

erroneous  position  of  top  or  apex 
within.  758.  n.  145 
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federal  requirement,  720,  n.  22 
initial  point  on  lode,  720,  n.  22 
knowledge  of  locus  of  lode,  720  and 

n.  24 
length  and  width  from  point  of  dis- 
covery, 720  and  n.  22 
measurement    of,    discussed,    720,    n. 

21  to  25 
must  be  good  when   made,  730  and 

n.  59 
of  placer  deposit  upheld,  715a,  n.  3a 
point  of  discovery,  presumption,  720 

and  n.  25 
presumption  of  discovery  point,  720 

and  n.  25 
size  of,  718  and  n.  14,  15 
statement  of  measurement  in  notice 

of,  720  and  n.  23 
subsequent,  barred,  730  and  n.  59 
through  both  side  lines,  717  and  n.  13 
top  or  apex  within,  758,  n.  145 
unmineralized,  715a,  n.  2a 
upon  placer  upheld,  715a,  n.  3a 
lode  claim  intersected  by  placer  claim. 

741,  n.  104 
not  locatable  as  placer,  741,  n.  108 
lode,    known,    prospector    can    not    in- 
vade valid  placer,  734.  n.  73 
not  known  to  exist,  734,  n.  73 
prospector's  entry  upon  void  placer, 

734,  n.  73 
within  placer,  715  and  n.  3 ;  734,  n.  73 
made  upon  surface,  758,  n.  145 
maintenance  of  right  to,  732  and  n.  67 
many  adjacent,  may  be  located  by  same 

person,  716  and  n.  8 
marking  boundaries  indispensable,  763 

and  n.  159,  160,  161 
mill   site,   acquirement   of   by   location, 

729  and  n.  51  to  58 
acquirement    of    by    scrip,    729    and 

n.  58 
may  be  located  by  mine,  mill,  or  re- 
duction works  owner,  729  and  n.  56 
may  be  located  for  dumping  purposes, 

729,  n.  56 
must    be    located    for    mining    and 

milling  purposes,  729,  n.  56,  57 
miner    mav    relocate    employer's,    749, 

n.  131 
mining  claim,  actual  physical  possession 

of    perfected,    not    necessary,    732 

and  n.  68 
assessment   work   and   discoverj-   not 

synonymous,   732,   n.  66 
assessment  work  necessary,  732,  n.  66 
attempted,  void,  734,  n.  73 
bisected   by   prior   placer,   or  senior, 

740,  n.  104 
boundary  lines  changed  bv  amended, 

737,  n.  87 
denote  same  thing,  716  and  n.  9 


discovery  must  be  within,  741,  n.  103 
discovery  within  overlap,  740,  n.  104 
forfeiture    of    unpatented,    732    and 

n.  67 
maintenance  of  title,  732  and  n.  66 
may  be  unapproiiriated  public  land, 

734,  n.  73 
nature  and  character,  730,  n.  59 
no  grant  from  government,  731,  n.  65 
not  perfected,  732,  n.  66 
not  subject  to  relocation,  752,  n.  136 
peculiar  title  prior  to  patent,  732  and 

n.  66 
possession     of     part     possession     of 

whole,  732  and  n.  69 
priority   of   right,   740,   n.    104;    742 

and  n.  111 
segregated   from   public   domain   and 

not  open  to  relocation,  748,  n.  125 
title   by    statute   of   limitations,   733 

and  n.  72 
title  of  unpatented,  732  and  n.  66 
upon    land    classed    as    agricultural 

land,  731,  n.  64 
what  subject  to,  729  and  n.  51,  55, 

56,  57,  58 
what  not  subject  to,  729  and  n.  52 

to  58 
words  vein  or  lode  as  used  in  con- 
nection with,  defined,  729,  n.  51 
Montana   act   regulating   relocation   by 

original  claimant,  750,  n,  133 
monuments,   adoption  of,  by   relocator, 

745,  n.  117 
no  adverse  relocation,  752  and  n.  136 
no   limitation    to   number   of,   716   and 

n.  4  to  9 
no    privity    between    locator    and    relo- 
cator, 747  and  n.  121.  122,  123 
notice    insufficient    against    subsequent 

locator,  763.  n.  159 
notice  of,  also  called   "location  certifi- 
cate,"     "declaratory      statement," 

758,  n.  145 
adverse    relocation,    question    is    has 

required  expenditure  been  made  as 

required  by  law,  7o2,  n.  136 
locator  and  relocator,  relative  rights, 

746  and  n.  120,  121,  123 
locator,    junior,    rights    of,    747    and 

n.  123 
must  be  posted   at   point  designated 

by  local  law,  759,  n.  149 
must  be  good   when   made,   729  and 

n.  59 
none  over  subsisting,  731,  n.  64 
no  rights  initiated  by  posting  without 

boundaries,  758,  n.  145 
not  complete  without  discovery,  731, 

n.  65 
notice  without  boundaries,  758,  n.  145 
not  perfected,  732,  n.  66 
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notice  of — continued 

not  subject  to  adverse  relocation,  752 

and  n.  136 
not  subject  to  adverse  relocation  if 

labor  resumed  before,  752  and  n. 

136 

if  affiOavit  of  labor  not  filed,  753 
and  n.  137 
number  of,  limited,  716,  n.  4 
various  names  for,  158,  n.  145 
order  of  performance  of,  760  and  n.  155, 

156 
effect  of  discovery,  760  and  n.  156 
intervening  right,  760  and  n.  155,  156 
may  be  reversed,  760  and  n.  155,  156 
location  may  precede  discovery,  760 

and  n.  155 
oil  and  placer,  distinction  between, 

715,  n.  1 
regulated  in  Alaska,  760,  n.  155 
when,  effective,  760  and  n.  156 
original    and    amended    notice    of,    one 

instrument,  738  and  n.  94 
original,  upon  void,  734,  n.  73 
over  agricultural  land,  721,  n.  64 
over  existing,  void,  734,  n.  73 
overlapping,  abandonment  or  forfeiture 

should  precede,  741,  n.  106 
acquirement    of    conflicting    ground, 

744  and  n.  116 
bisected  lode  claims,  740,  n.  104 
boundary  marks  upon,  741  and  n.  108 
can    not    be    made    upon    subsisting 

senior  claim,  741  and  n.  105 
character   of   land    within,    741    and 

n.  107 
conflict     between     two    locators     in 

possession  of,  two,  740,  n.  104 
conflicting  area  may  be  awarded  to 

either  locator,  740  and  n.  101,  102 
consent  of  owner  to,   not  essential, 

741  and  n.  109 
date  of  discovery,  740,  n.  104 
discovery  does  not  relate  back,  740, 

n.  104 
discovery  fixes  date  of,  within  over- 
lap, 74Q,  n.  104 
discussed,  745,  n.  118 
first  discovery  of  mineral,  731,  n.  65 
how  occasioned,  740  and  n.  98,  99, 

100 
Ineffectual,  740,  n.  104;  741,  n.  108 
instances,  740  and  n.  98,  99,  100 
irre^Urly      shaped     or     fractional 

pieces,  741  and  n.  108 
Lavagnino  Case,  743  and  n.  112,  113, 

114 
lode  and  placer,  741,  n.  106 
lode  claim  intersected  by  prior  placer, 

740,  n.  104 
lost  of  discovery  shaft  not  faUl,  740, 

D.  104 


may    be   awarded    to   junior   locator, 

740  and  n.  102 

must  be  peaceably  and  openly  made, 

741  and  n.  110 

must  partly  be  upon  public  land,  740 

and  n.  103 
must  possess   independent  discovery, 

740  and  n.  104 
no  rights  as  to,  part  of,  742,  n.  110 
not    necessarily    awarded    to    senior 

locator,  740  and  n.  101 
not  necessarily  fatal,  740  and  n.  101 
prior  right  between  rival  claimants, 

740,  n.  104 
prior,  void,  741,  n.  106 
projection   inhibited,   740,   n.   104 
prospector    without    right    to,    741, 

n.  106 
race  between  two  locators  in  posses- 
sion, 740,  n.  104 
relocation  of,  744  and  n.  115,  116 
rights  between  rival  claimants,  731, 

n.  65 
securing  cxtralateral  right,  741  and 

n.  108;  1142  and  n.  8 
senior  subsisting,  not  subject  to  valid 

location,  741  and  n.  105 
two  locators  in  possession,  740,  n.  104 
overlapping,  void  ab  initio,  744,  n.  115 
ownership  of  improvements  and  fixtures 

upon    valid    re    location,    751    and 

n.  134,  135 
patent,    delay    in    issuance    does    not 

prejudice  applicant,  754,  n.  138 
will  not  issue  for  segregated  parts  of 

lode  claim,  740,  n.  104 
patent    proceedings,    assessment    work 

unnecessary  after  entry,  754,  n.  138 
payment  for  land  in,  754  and  n.  138 
perfected,  actual  possession  not  neces- 
sary, 732  and  n.  68 ;  1102  and  n.  7 
assessment  work  upon,  731,  n.  66 
carries  exclusive  right  to  possession, 

730,  n.  59 ;  732,  n.  66 

court  can  not  make  new,  730,  n.  59 
has  effect  of  grant,  730  and  n.  59; 

731,  n.  65 ;  732,  n.  66 
improper,  instances,  730,  n.  59;  734, 

n.  73 
not  until  discovery  made,  732,  n.  66 
placer,  lode  cured  by  amendment,  715a, 

n.  3a 
marking  boundaries,  763,  n.  159 
narrow    including    nonmineral    land, 

722,  n.  28 
peaceable  entry  by  lode  prospector, 

741,  n.  108 
relaxation  of  rule  as  to  length,  722, 

n.  28 
void,  instance,  734,  n.  73 
placing  posts  or  fixing  corners,  763,  n. 

159 
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pleading,  by  defendant  not  inconsistent, 

746,  n.  120 
fraudulent,  must  be  pleaded,  719,  n. 

17 
mere  conclusion  of  law,  733,  n.  71 
possessio  pedis,  application  of  doctrine, 

731,  n.  64 
right  does  not  extend  beyond,  731,  n. 

64 
possession,  absence  of  discovery,  effect, 

731,  n.  65 ;  732,  n.  66 
absence  of  physical  markings,  731,  n. 

64 
actual,     can    not    be    disturbed     by 

strangers,  731  and  n.  62,  65 
actual,  not  necessary  after  discovery, 

731,  n.  65 
actual,   without  working  for  discov- 
ery, 731,  n.  64 
actual    physical,    of    perfected,    732 

and  n.  68 
before  patent,  732  and  66 
can   not   be  based   upon   a   trespass, 

731,  n.  60,  62,  64 
can  not  be  disturbed,  731  and  n.  62, 

65 
conditions  as  to,  732  and  n.  66  to  69 
color  of  title,  731,  n.  60 

none  acquired,  731,  n.  60,  62 
complying  with  mining  laws,  731  and 

n.  65;  732  and  n.  67,  71 
discovery  must  be  proved,  758,  n.  145 
does  not  follow  from,  731  and  n.  61 
effect  of  actual,  731  and  n.  62,  63,  64 
excessive,  755  and  n.  139 
follows,  731  and  n.  61 
good  against  mere  intruder,  731,  n. 

60 
good  faith  essential,  731  and  n.  63, 

65 
maintaining,  758,  n.  145 
may  not  bar  adverse,  731,  n.  64 
must  be  actual  and  accompanied  by 

diligent  work,  731  and  n.  62 
not  subject  to  adverse  relocation,  731 

and  n.  62  to  65 
not  tantamount  to  discovery,  731  and 

n.  61 
no  valid,  no  right  of,  731  and  n.  60 
no  right  of,  731  and  n.  60 
part    of   claim    possession   of  whole, 

732  and  n.  69 
perfected  mining  claim,  732  and  n.  68 
portion  not  legally  held,  741,  n.  108 
possessory    right    maintained    by    as- 
sessment work,  732  and  n.  66 
posted  notice  ineffectual,  767  and  n. 

174 
proper,  is  private  property,  715  and 

n.  2 
protected,  731  and  n.  62,  65 
qualification  of  rule,  731  and  n.  62, 

63,  64,  65 


right  of,  731  and  n.  60  to  65 

right  to  comes  only  from  valid,  731 

and  n.  60 
secured  by  valid,  756,  n.  141,  143 
sinking  discovery  shaft,  731   and  n. 

65 
strangers  can  not  disturb  actual,  if 
accompanied    with    diligent    work, 
731  and  n.  62 
tortious  acts  unavailing,  731,  n.  62 
upon    unappropriated    territory,    731 

and  n.  64 
valid  and  subsisting,  protected,  731, 
^n.  64 

valid,  over  void,  734,  n.  73 
without  discovery,  731  and  n.  62,  63, 
65 

discussed,  731,  n.  62 
without  location,  758,  n.  145 
working  claim  equivalent  to,  733  and 
n.  72 
presumption    of   discovery    can    not    be 
indulged  in,  715a  and  n.  3f 
presumption  of  proper,  715a  and  n. 
3d,  3e 
priority  of  right,  how  determined,  740, 

n.  103 ;  742,  n.  Ill 
priority  of  title,  740,  n.  103;  742  and 
n.  Ill 
failure  to  adverse,  742  and  n.  Ill 
no  presumption,  742,  n.  Ill 
right  to  surface,  742,  n.  Ill 
private  property, "  715  and  n.  2 
projection  of,  over  prior,  741,  n.  104 
proper,   not  subject   to  relocation,   715 

and  n.  2 
properly  made,  717,  n.  10 
protection  of  locator,  764,  n.  165 
protest  not  prevented  by  failure  to  file 

adverse  claim,  742,  n.  Ill 
provisional,  771  and  n.  182,  183 
defined,  771  and  n.  182,  183 
instance,  771,  n,  182 
no  right  to  locate,  771  and  n.  182 
public  land  unoccupied  open  to  explora- 
tion and  purchase,  731,  n.  64 
purchase  unlimited,  716  and  n.  8 
purpose  of  subdividing  forty  acre  tracts, 

722,  n.  32 
question  as  to  locatable  character,  715, 

n.  2 
question   of  fact  as  to  discovery,  762 

and  n.  157 
quieting  title,  734,  n.  73 
record    and    marking    present    no    pre- 
sumption of  discovery,  768  and  n. 
177 
record,  and  notice,  necessary  steps  of, 
768,  n.  177 
but  one  source  of  title,  768,  n.  177 
cloud  upon  title,  767  and  n.  175 
failure    to    record    does    not    defeat 
title,  759,  n.  150 
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Locations — Continued 
record — continued 

ineffectual   posted  notice  cloud  upon 

title,  767  and  n.  175 
location  notice  of,  758,  n.  145;  759, 

n.  150 
must    be    supported    bj'    evidence    of 
actual,    upon    the   ground,   768,   n. 
177 
not  evidence  of  discovery,  768  and  n. 

177,  178 
not  prima  facie  evidence  of  title,  763, 

n.  177 
of  land  department  not  conclusive  of 
status  of  land,  715,  n.  2 
relative  right  of  locator  and  relocator, 
no  privity  between,  747  and  n.  121 
to  123 
junior  locator   can   not   secure   title, 

747  and  n.  123 
no  privity,  747  and  n.  121 
no  rights  in  junior  claimant,  747  and 

n.  122 
subsequent  forfeiture  or  abandonment 
by  senior  claimant,  747  and  n.  122 
relocation,    actual    knowledge    of    sub- 
sisting, precludes,  748,  n.  124,  125 
adoption  of  monuments,  745,  n.  117 
after   prior    rights   have   ended,    745 

and  n.  118,  119 
benefiting  original  claimants,  750,  n. 

133 
burden  of  proof,  745,  n.  117 ;  746  and 

n.  120 
by  original  claimant,  750  and  n.  133 
by  original  claimant,  discussed,  750, 

n.  133 
can  not  be  made  by  stealth  upon  in- 
complete, 756  and  n.  140 
can  not  be  made  under  a  fraudulent 

abandonment,  756  and  n.  142 
can  not  be  made  upon  existing,  755 

and  n.  139 
can  not  depend  upon  subsequent  for- 
feiture  or   abandonment,   745   and 
n.  119 
consistent  defenses,  746,  n.  120 
contents  of  notice  of,  745,  n.  117 
covering    valid    and    subsisting,    756 
and  n.  141  ; 

default  in  annual  labor,  752  and  n. 

136 
effect  of  statement  of,  704  and  n.  49 
excess,  can  not  be  made  upon  exist- 
ing, 755  and  n.  159 
only  excess  void,  755  and  n.  139 
reasonable  time  to  cast  off  excess, 

755  and  n.  139 
relocation   of   excess,   755   and   n. 
188 
forfeiture,  completed,  752  and  n.  136 
defined,  752  and  n.  136 
not  complete,  752  and  n.  186 


ground  must  have  been  abandoned  or 
forfeited,  744  and  n.  115;  746  and 
n.  120;  748.  n.  125 
how  made,  745  and  n.  117,  118 
inhibited  for  purpose  of  avoiding  an- 
nual labor,  750,  n.  133 
insufficient  under  local  statute,  745, 

n.  117 
invalidity  of  prior,  and  its  forfeiture 
not   inconsistent  defenses,   746,   n. 
120 
made    in    same    manner   as   original, 

745  and  n.  117 
may  include  additional  ground,  bear 
another    name    and    be    conveyed 
thereunder,  745,  n.  117 
mining    claim     not    subject    to,     in- 
stances,  754,   n.   136;   756  and   n. 
140,    141,    142;    757    and   n.    143, 
144 ;  758  and  n.  145,  146 
none  within  withdrawn  lands,  757  and 

n.  143 
no    resumption    of   labor   in    Alaska, 

757  and  n.  144 
no   revival   rights  within   withdrawn 

areas,  757  and  n.  143 
no    rights    in    junior    claimant,    747 

and  n.  122,  123 
not  subject  to,  752  and  n.  136;  756 

and  n.  140,  141,  142 
of  incomplete  or  fraudulently  aban- 
doned, 756  and  n.  140,  141,  142 
of   overlapping    ground,    744    and    n. 

115,  116 
of  valid  subsisting,  747  and  n.  122- 

756  and  n.  141 
open  to,  747  and  n.  122 
or   trespass   not   authorized,   752,   n. 

136 
premature,   invalid,  745  and  n.  119, 

122 
relocator's  assumption  of  risk  of  liti- 
gation, 748  and  n.  125 
resumption  of  labor  permitted  within 
withdrawn  areas,  757  and  n.  143 
resumption  of,  prevents,  752,  n.  136 
stealth,  valid,  can  not  be  made  by, 

756  and  n.  140 
subsequent  abandonment  or  forfeiture 
does  not  cure  premature,  747  and 
n.  122 

forfeiture     or     abandonment      by 
former  owner,   744  and  n.   115, 
116 ;  746  and  n.  120 
technical  defects  unavailable,  748  and 

n.  124 
without  awaiting  judicial  determina- 
tion of  right  to  make,  748  and  n. 
125 
relocator,  admissions  by,  746,  n.  120 
affirmative  showing  of,  752,  n.  136 
and  locator,  relative  rights,  746  and 
n.  120 ;  747  and  n.  121,  122, 123 
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assumes  right   to  make,   748  and  n. 

125 
assumes  risk  of  litigation,  748  and  n. 

125 
as  trustee,  instances,  749  and  n.  126 

to  132 ;  772  and  184 
burden  of  proof  of  forfeiture,  752,  n. 

136 
can  not  complain  of  technical  defects 

in,  748  and  n.  124 
can    not    hold    claim    without   proof, 

746  and  n.  120 
must  show  either  forfeiture  or  aban- 
donment, 752,  n.  136 
not  discoverer  of  mineral,  761  and  n. 

157 
pleading  and  evidence  by,  746,  n.  120 
right   to   improvements,   751   and   n. 

135 
resumption   of  labor,  burden   of  proof, 

how  met,  752^  n.  136 
claimant   must   show   before   adverse 

relocation,  752,  n.  136 
none  in  Alaska,  757  and  n.  144 
prevents  adverse  relocation,  752  and 

n.  136 
restores  all  rights,  752  and  n.  136 
right   of  possession,   lands  not  subject 

to,  731,  n.  62 
segregated  from  public  domain,  755  and 

n.  139 
severance    of    improvements,    abandon- 
ment or  forfeiture  terminates  right 

to,  751  and  n.  134 
by  original  claimant,  751  and  n.  134 
cessation  of  rights,  751  and  n.  134 
improvements    and    fixtures    part    of 

realty,  751  and  n.  135 
loss  of  right  to,  751  and  n.  134 
no  right  to,  751  and  n.  134 
removal   before   determination   of  es- 

tate;  751  and  n.  134,  135 
subsequent    adverse    relocation,    751 

and  n.  135 
valid  relocation  passes  title  to  relo- 

cator,  751  and  n.  134 
side    lines    and    end    lines    can    not   be 

made  by  court,  730,  n.  59 
sinking  shafts  by  rival  claimants,  731, 

n.  65 
size  of  lode,   718   and   n.   14,   15;    719 

and  n.  18  to  20 
size    of    placer,    by    an    association    of 

locators,  722  and  n.  31,  32 
claiming  distinct  portions,  722,  n.  31 
five-acre  tracts,  722,  n.  32 
length,  721,  n.  28 
less  than  40  acres,  722,  n.  32 
ten-acre  tracts,  722,  n.  32 
twenty  acres  for  an  individual,   160 

acres   for   eight   persons,    722   and 

n.  31,  32 
speculative,  instance,  770  and  n.  181 


staking,  eye  witness  not  required,  759, 

n.  145 
state  statute  of  limitations,  733,  n,  72 
discussed,  733,  n.  72 
equivalent  to,  733  and  n.  71,  72 
possession    alone   not   sufficient,   733, 

n.  72 
possession   and   working   under,   733, 

n.  72 
possession  must  be  actual,  734,  n.  73 
proof  under,  733,  n.  72 
stock-raising  homestead  incomplete,  no 
bar  to  allowance  of,  731,  n.  64 
minerals  in,  subject  to,  731,  n.  64 
patent    does    not    preclude    mineral, 

731,  n.  64 
right  to  surface,  731,  n.  64 
surface  belongs  to  entryman,  731,  n. 
64 
subdivision  of  legal  tracts,  722,  n.  32 
technical  defects  in   subsisting,  do  not 
affect  rights  of  relocator,  748  and 
n.  124 
technical  defects  unavailing,  748  and  n. 

124,  125 
terminated   by   abandonment  or  forfei- 
ture, 748,  n.  125 
test  how  mineral  deposit  should  be  lo- 
cated, 715,  n.  1 
testimony  of  eye  witness  to  staking  not 

necessary,  758,  n.  145 
theoretical  shape,  717  and  n.  10 
time  for  perfecting,  766  and  n.  171,  172 
title,    priority    of,    conclusively    deter- 
mined, 742  and  n.  Ill 
townsite,  725  and  n.  39,  40,  41 
top  or  apex  must  be  within,  758,  n.  145 
trespass    action    to    quiet    title    or    in 
ejectment,  734,  n.  73 
defined,  734,  n.  73 
forcibile,  fraudulent,  surreptitious  or 

clandestine  entry,  734  and  n.  73 
not  basis  for  location,  731,  n.  60,  62, 

64 ;  734,  n.  73 
or  relocation  not  authorized,  752,  n. 

136 
subsequent  on  void  location,   not  a, 

734,  n.  73 
upon  government  lands.   734  and  n. 

73 
upon  placer  claim,  734,  n.  73 
trusts,  grantee  chargeable  with,  749,  n. 

129 
trust  relations,  749  and  n.  126  to  132 ; 

772  and  n.  184 
tunnel  site,  abandonment  of  undiscov- 
ered veins,  726  and  n.  45 
assessment    work    unnecessary,    726 

and  n.  44 
assessment   work   counted   as   patent 

expenditure,  729a,  n.  50a 
discovery   in,   like   discovery  on   sur- 
face, 728,  n.  50 
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discussed,  725,  n.  39 
excerpt  from  Enterprise  Co.  vs.  Rico- 
Aspen   Co.,    167    U.    S.   108,   728, 
n.  49 
excessive  length,  727  and  n.  47 
failure   to  prosecute   work,  726   and 

n.  45 
federal  provisions,  726  and  n.  42  to  46 
how  located,  725,  n.  39 
length  of,  726  and  n.  42,  47 
line  of  tunnel,  726  and  n.  46 
manner   of   locating   vein   discovered 

in,  728,  n.  49 
neither     discovery     nor     assessment 

work  upon,  726  and  n.  44 
no    provision    in    federal    law    how, 

shall  be  made,  725  and  n.  39 
no  right  to  enter  property  adversely 

held,  725,  n.  39 
right  to  vein  relates  back  to  time  of, 

728.  n.  49 
should  be  located  according  to  local 

law,  725  and  n.  41 
sometimes    termed    a    mining    claim, 

725,  n.  39 
surface  of  vein  or  lode  discovered  in, 

728  and  n.  50 
vein  or  lode  discovered  in,  725,  n.  39 
width  not  limited,  726  and  n.  43 
width  of,  726  and  n.  46 
two  kinds  of  mineral,  715  and  n.  1 
unoccupied  public  land  open  to  explora- 
tion and  purchase,  731,  n.  64 
unpatented,   never  complete   and  abso- 
lute, 732  and  n.  66 
valid,   confers   exclusive   right   and  en- 
joyment, 748,  n.  125 
necessary  to  vest  title,  731,  n.  60 
relocation     can     not     be     made     by 

stealth,  756  and  n.  140 
segregates  land  from  public  domain, 
748,  n.  125 
validity  of,  determined  by  form  of  de- 
posit, 715,  n.  1 
vein  discovered  in  tunnel,  728  and  n. 

48,  49,  50 
vein  or  lode,  how  understood,  729,  n.  51 
vested  estate,  locator's  title  is,  730,  n. 

59 
void,   does   not  prevent   valid,   by   an- 
other, 734,  n.  73 
void,  failure  to  mark  boundaries,  734, 
n.  73 
lode,  as  placer,  734,  n.  73 
placer,  as  lode,  734,  n.  73 
watchman    may    make   adverse    reloca- 
tion, 749,  n.  131 
when,   effective,  708  and   n.  176,   177, 

178 
withdraws   land   from   public   domain, 
716,  n.  2 


within  national  forest,  35  and  n.  45  to  48 
within    withdrawn    areas,    757   and    n. 
143 

Locators 

See,  also,  Boundaries,  Grub  Stake  Con- 
tracts 
adverse  claim,  alien's  rights,  776,  n.  9 
agency  not  prohibited,  778,  n.  12 
agent  as,  778  and  n.  12  to  21 
agent's  authority  to  locate,  778,  n.  12, 

17,  18 
age  of,  immaterial,  773  and  n.  1 
agreement  to  give  one  person  excess  of 

20  acres,  775,  n.  8 
agreement  to  locate,  incidents  of,  778, 

n.  12 
Alaska,  written  authority  of  agent  re- 
quired, 778,  n.  19 
Alaskan  exception,  778  and  n.  10 
alien,    conjoint    location    with    citizen, 
776,  n.  9 
in  mining  cases,  773,  n.  4;  776  and 

n.  9 
location  by,  not  void  but  voidable,  776 

and  n.  9 
may   institute  and  maintain  adverse 

proceedings,   776,   n.  9 
may  locate  or  transfer,  776  and  n.  9 
may  maintain  action  in  courts,  776, 

n.  9 
no     express     statutory     prohibition 

against  being  a,  776  and  n.  9 
no  inhibition  against  as  a,  776  and 

n.  9 
patentee  may  be  trustee  for,  776,  n.  9 
right  in  trust,  776,  n.  9,  11 
right    to    inherit    unpatented    mining 
claim  governed  by  state  law,  776, 
n.  9 
right  to  take  and  hold  patented  prop- 
erty subject  to  state  law,  776,  n.  9 
attorney  in  fact  may  be,  778  and  n.  13 
authority  not  required  to  make  location 
in  name  of  another,  778,  n.  12 
to  locate  under  local  law,  778,  n.  12, 
19 
citizens  and  aliens  as  joint,  776,  n.  9 
citizenship  of,  immaterial,  773  and  n. 

4,9 
claims   against   the   United   States   de- 
fined, 779,  n.  22a 
not  against  the  United  States  enume- 
rated, 779,  n.  22a 
clerks,    employees,    special    agents    can 
not  legally  locate,  hold,  convey  nor 
patent,  779  and  n.  22 
colocator's  title  can  not  be  divested  by 
adding    new     names     to    location 
notice,  778,  n.  17 
can  not  be  divested  by  destruction  of 
notice  of  location,  778,  n.  17 
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convict  on  parole  may  be,  773,  n.  4 
corporation    is   an   association   of   indi- 
viduals, 773,  n.  5 
right  to  locate  same  extent  as  natural 

person,  773  and  n.  5 
stock  ovt^nership,  773,  n.  5 
donee  gift  discussed,  778,  n.  17 
owner  of  interest,  778,  n.  17 
donee's  acceptance  presumed,  778,  n.  17 
donor,  title  does  not  revert  to,  778,  n. 

17 
dummy,  apparent  good  faith,  776,  n.  8 

defined,  775  and  n.  8 
dummy  locations,  contrary  to  policy  of 
law,  775,  n.  8 
differentiation,  775,  n.  8 
direct  attack,  776,  n.  9 
discussed,  775,  n.  8 
fraud  upon  federal  government,  775, 

n.  8 
government    alone   can    complain    of, 

775,  n.  8 
innocent  party  to,  not  prejudiced  by, 

775,  n.  8 
instance,  775,  n.  8 
question  not  relevant,  775,  n.  8 
void,  775  and  n.  8 

without  legal  support,  775  and  n.  8 
employee,     acting     with     or     without 
authority,  778  and  n.  16  to  21 
may  be,  778  and  n.  15 
may  locate  for  principal,  778  and  n. 
15 
foreign  persons  or  associations  may  ac- 
quire mining  lands,  773,  n.  5 
gift  of  location,  778,  n.  17 
inquest  of  office  found,  776,  n.  9 
intervening,  defined,  774  and  n.  7 
joint,  777  and  10,  11 

defined,  777  and  n.  10,  11 
interest  not  divested,  778,  n.  17 
mutual  trust,  777  and  n.  15 
tenants  in  common,  777  and  n.  10 
,  trust  relationship,  777  and  n,  11 
knowledge  of  location  by  principal,  778 

and  n.  18,  20,  21 
location,  agent  as  trustee,  instance,  778, 
n.  12 
authorization   presumed,   778  and  n. 

18 
by  agent,  778  and  n.  12  to  21 
by  agreement  with  agent,  778,  n.  12 
by  attorney  in  fact,  778  and  n.  13 
by  employee,  778  and  n.  15 
by  partner,  778  and  n.  14 
donee's  interest,  778,  n.  17 
need  not  be  specially  authorized,  778 

and  n.  18 
ratification  by  principal,  778  and  n. 

21 
right  in,  when  made  by  others,  778 
and  n.  12  to  21 


location  notice  not  affected  by  substi- 
tution, 778,  n.  17 

married  woman,  citizenship,  773,  n.  2 
n»ay  bo,  773,  n.  2 

mineral  surveyor  can  not  legally  lo- 
cate, hold,  convey  nor  patent,  779 
and  n.  22 

minor  may  be.  773,  n.  1 

may  file  application  for  permit  under 
Leasing  Act,  773,  n.  1 

officers  of  general  land  office  can  not  be, 
779  and  n.  22 

partner  may  be,  778  and  n.  14 

patented  property,  alien's  rights  in, 
776,  n.  9 

persons  employed  in  department  of  in- 
terior can  not  be,  779  and  n.  22 

principal's   authority   presumed,   except 
in  Alaska,  778  and  n.  18,  19 
knowledge  of  location,  778  and  n.  18, 
20,  21 

recorded  notice  of  location  vests  title 
in  those  named  therein,  778,  n.  17 

residence  of,  immaterial,  773  and  n.  3 

sex  of,  immaterial,  773  and  n.  2 

sham,  775,  n.  8 

special  agents  can  not  be,  779  and  n.  22 

substitution  of  notice  and  names,  778, 
n.  17 

tenants  in  common,  joint,  are,  777  and 
n.  10 
relation  of  mutual  trust,  777  and  n,  11 

title,  effect  of  name  on  recorded  notice 
of  location,  778,  n.  17 

trust,  mutual,  not  enforced,  777,  n.  11 

use  of  name  as,  775,  n.  8 

who  can  not  appear  as  attorney  or 
agent  for  claimant  in  cases  against 
the  United  States,  779,  n.  22a 

who  can  not  legally  locate,  hold,  con- 
vey nor  patent,  hold  stock  in  or  act 
as  agent  for  land  company  holding 
unpatented  mineral  land,  779  and 
n.  22 

who  may  be,  773  and  n.  1  to  5 ;  776  and 
n.  9 

Lode  Claims 

acts  of  location  are  declaration  of  title, 

781,  n.  7 
adverse  claim,  failure  to  file  fatal,  781, 

n.  7 
apex,  basis  of  right,  784,  n.  10 
defined,  784  and  n.  10 
governs  underground  rights,  783,  n.  9 
leaving  location,  787,  n.  15 
line  of  great  length,  784  and  n.  10 
must  be  within  boundaries,  784  and 

n'.  10 
of    all    veins    within    surface    boun- 
daries, 788,  n.  19 ;  789,  n.  22 
portion  sufficient  discovery,  784  and 
n.  10 
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blind  veins  are  not  excepted  from  loca- 
tion, 788,  n.  19 
belong  to  surface,  787,  n.  19 
boundary  lines,  changing  of,  787,  n.  17 
define    surface    and    mineral    rights, 

788,  n.  19 
determine  width  of  location,  786,  n.  14 
not    subject    to    perpetual    readjust- 
ment, 787,  n.  17 
burden  of  proof  as  to  dip  right,   789, 

n.  23 
character  of  land  within  jurisdiction  of 

laud  department,  780,  n.  1 
characteristics    of   locatable    vein,    781, 

n.  4 
convergence  of  end   lines  narrows   dip 

right,  789,  n.  28 
converging  end  lines,  789  and  n.  28 
courts    have    no    power    to    make    new 

lines  or  locations,  787  and  n.  17 
courts  will  not  interfere,  780,  n.  3 
criterion  for  valid  location,  783,  n.  9 
declaration  of  title,  781,  n.  7 
defined,  780  and  n.  1 
dimensions,  limit  of,  786  and  n.  14 
dip  right,  789  and  n.  23  to    28 

burden  of  proof  upon  follower,  789, 

n.  23 
controlled   by   form   of  surface   loca- 
tion, 789  and  n.  24 
limitations,  789  and  n.  24  to  28 
discovery,  781  and  n.  4  to  7;  782  and 
n.  8 ;  783  and  n.  9 
and  location  completed,  781  and  n.  7 
belief  substituted  for  knowledge,  783, 

n.  9 
broad  rule  modified,  783,  n.  9 
by  junior  locator,  782,  n.  8 
controlling    clement    in    determining, 

783,  n.  9 
date  of,  true  date  of  location,   781, 

n.  8 
essential  fact,  782,  n.  8 
first  made  by  junior  locator,  782,  n.  8 
first   required   step,   781,   n.   7;   783, 

n.  9 
former  rule,  781  and  n.  5 
former  rule  no  longer  prevails,  781 

and  n.  6 
gives  priority  of  right  against  naked 
location   and   possession,   782   and 
n.  8 
in  oil  placer  claims,  783,  n.  9 
insufficient.  783,  n.  9 
is  true  date  of  location,  782,  n.  8 
justification  of,  defined,  783,  n.  9 
land  department  rules,  781,  n.  4 
modification  of  rule,  783,  n.  9^ 
must  be  rock  in  place  not  necessarily 

in  fissure,  781,  n.  4 ;  7^3,  n.  9 
must  precede  location,  781,  n.  7;  783, 
n.  9 


need  not  precede  location,  781  and  n.  7 

no  presumption  of,  783,  n.  9 

no  restriction  as  to  extent  or  value, 

783,  n.  9 
not  necessarily  in  fissure,  781,  n.  4 
of  float  rock  not  sufiicient,  781,  n.  4 ; 

783,  n.  9 
of  vein  or  lode,  781  and  n.  4  to  7 ; 

783,  n.  9 
of  vein  or  lode  sufficient,  783,  n.  9 
oil  and  gas  cases,  783,  n,  9 
outside  of  location,  781  and  n.  5 
portion  of  apex  sufficient,  784  and  n. 

10 
priority  of,  782  and  n.  8 
quartz  or  other  rock  in  place  bearing 

mineral,  781,  n.  4 ;  783,  n.  9 
rights  of  locator  before,  783,  n.  9 
rule  relaxed,   781  and  n.   5,  6;   783 

and  n.  9 
subsequent,   may   validate  earlier  lo- 
cation, 781,  n.  7 
sufficiency,  783  and  n.  9 
under  former  rule,  783  and  n.  9 
value  of,  783,  n.  9 
vein  is  primary  vein,  786,  n.  14 
what   constitutes   valid,   780   and   n. 

1,  2,  3 ;  781,  n.  9 
dispute  as  to  existence  of  vein  or  lode, 

780  and  n.  2 
end   line,   within   end   line   of  location, 

788,  n.  19 

converging  limit  dip   right,  789  and 

n.  28 
nonparallelism    under    act    of    1866, 

789,  n.  28 

not    necessarily    those    marked    upon 

surface,  787,  n.  15 
projection  of,  787,  n.  15 
should  be  parallel  to  each  other,  787 

and  n.  15 
under  act  of  1866,  789,  n.  28 
existence  of  vein  or  lode,  780  and  n.  2 
form  of  location,   785,   n.   12;   786,  n. 
14;   787   and   n.   15,   16;   789  ijnd 
n.  25,  26,  27 
horseshoe  location,  787,  n.  16 
Idaho  provisions  as  to  line  of  vein,  780, 

n.  1 
irregularly   shaped   locations   carry   no 
extralateral   right,  789  and  n.  24, 
25,  28 
land  department  can  not  decide  method 
of  location,  780,  n.  2 
determines   character   of   land,    780, 
n.  2 
law  satisfied,  786  and  n.  14 
locatable  vein,  781,  n.  4 

characteristics,    781,   n.   4;    782   and 
n.  9 
location  acts,  declaration  of  title,  781, 
n.  7 
order  of,  immaterial,  781  and  n.  7 
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location,  can  not  be  made  in  form  of 
octagon   or  curved   figure,   787,   n. 
16 ;  789  and  n.  25 
carries  right  to  mineral  or  veins,  789, 

n.  22 
changing  lines,  780,  n.  2;  787,  n.  17 
character  of,  can  not  be  decided  by 

land  department,  780,  n.  3 
completed,  780,  n.  2;  781,  n.  7 
compliance    with    statutory    require- 
ments immaterial,  781  and  n.  7 
contemporaneous    working    of    senior 

and  junior  locators,  782,  n.  8 
criterion  of  valid,  783,  n.  9 
discovery    prerequisite    to   valid,    781 

and  n,  4 
discovery  true  date  of,  782,  n.  8 
discussed,  780,  n.  1 ;  781,  n.  7 
exclusive   possession   without   discov- 
ery, 781,  n.  7 
Idaho  provisions,  780,  n.  1 
in  form  of  parallelogram,  787,  n.  16 
intervening  rights,  781  and  n.  7 
junior  locator  first  completing  loca- 
tion, 782,  n.  8 
justification  for,  783,  n.  9 
land  department  may  determine  what 

is  open  to,  780,  n.  3 
length  and  width,  786  and  n.  11  to 

13 
limitation  as  to  size,  780,  n.  2 
lode,  not  necessarily  a  parallogram. 

787,  n.  16 
lines  may  be  changed  when  not  inter- 
f erring  with  vested   right,   787,   n. 
17 
lines  not  subject  to  perpetual  read- 
justment, 787,  n.  17 
made  to  cover  irregular  shaped  mass, 

787,  n.  16 
marble  claim  as  placer,  781,  n.  3 
may  precede  discovery,  781  and  n.  7 
measurements    determined,    786    and 

n.  14 
mere     willingness     insufficient,     783, 

n.  9 
modification  of  rule  as  to  discovery, 

781  and  n.  5,  6,  7 
must   include   apex,   781,    n.   4;    784 

and  n.  10 
must  not  be  zigzag  in  form,  785,  n. 

12 
names  and  position  of  veins  within, 

789,  n.  22 
need   be  of  no  particular   form,   787 

and  n.  16 
no    restriction    upon    locator    as    to 

number  of,  780,  n.  2 
not  complete  without  discovery,  781, 

n.  7 
not    required    to    be    parallelogram, 
787,  n.  16 


of  irregular  shaped  mass  of  mineral, 

787,  n.  18 

on  apex,  784  and  n.  10 

placer   claim   located   as   lode   claim, 

780,  n,  4 

portion  of  apex  within,  784  and  n.  10 

prerequisite,  781  and  n.  4 

purchaser  not  limited  to  single,  780, 
n.  2 

senior  locator  permitting  sinking  of 
shaft  by  third  party,  782,  n.  8 

size  of  single  limited,  780,  n.  1 

supplementary  state  legislation,  780, 
n.  2 

subsequent  acts  of,  declaration  of 
title,  781,  n.  7 

theory  of  the  law,  787,  n.  15 

valid  carries  with  it  right  to  all  min- 
erals or  veins,  789,  n.  22 

valid     confers     exclusive    possession, 

781,  n.  7 

vein  must  occupy  defined  space  and 
capable  of  identification,  781,  n.  4 

void,  780,  n.  3 

what  warrants  locator  in  making, 
783,  n.  9 

when  completed,  780,  n.  1 

zigzag,  not  permitted,  785,  n.  12 
location    notice,    information    imparted 
by,  780,  n.  1 

sufficiency  of,  780,  n.  1 
locator  not  confined   to  discovery  vein, 

788,  n.  19 

not  confined  to  vein  within  location, 

788,  n.  19 
rights  of,  before  discovery,  793,  n.  9 
locator's  assumption  as  to  existence  of 
lode,  785,  n.  12 
lines  only  ones  recognized,   787  and 

n.  17 
rights    and    limitations,    783,    n.    9; 
787,  n.  17 ;  788  and  n.  19,  20 ;  789 
and  n.  22  to  28 ;  791  and  n.  31 
rights  before  discovery,  783,  n.  9 
locators,  rivalry  between,  782,  n.  8 
lode,  characteristics  defined,  781,  n.  4 
discovery  must  be  rock  in  place,  781, 
n.  4 

justification     of     exploration     and 
working,  781,  n.  4 
discovery   not   necessarily   in   fissure, 

781,  n.  4 
fixes  statutory  limit,  785,  n.  12 
location  must  include  apex,  781,  n.  4 
location    over    prior    placer   location, 

791,  n.  31 
location  walls  not  defined,  781,  n.  4 
marble  subject  to  placer  location,  780, 

n.  3 
measurements  of  claim,  785,  n.  12 ;  786 
and  n.  14 ;  787  and  n.  15,  16 ;  790 
and  n.  29.  30 
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measurement,    lode    discovered    in    dis- 
covery shaft,  786,  n.  14 
of  lode  claim  within  placer  location, 

790  and  n.  29,  30 
point  of,  786  and  n.  14 
surface  lines  bind   surface  and   sub- 
surface rights,  788,  n.  19 
width  determined  by  boundaries,  786, 
n.  14 
mineral  character,  question  for  land  de- 
partment, 780,  n.  3 
miner's  rights  and  limitations,  783,  n. 
9;  787,  n.  17;  788  and  n.  19,  20; 
789  and  n.  22  to  28 ;  791  and  n.  31 
notice  of  discovery   and  location,   780, 

n.  1 
oil  and  gas  belief  substituted  for  knowl- 
edge of  discovery,  783,  n.  9 
oil  placer  claims  discovery  within,  783, 

n.  9 
patent,  effect  of,  upon  lode  and  placer 

claims,  790  and  n.  29,  30 
placer  claim,  invasion  of,  791  and  n.  31 
placer  location,  instance  of  invalid,  791, 
n.  31 
of  phosphate  rock  invalid,  791,  n.  31 
placer  on,  790  and  n.  29,  30 
possession,  exclusive,  follows  valid  loca- 
tion, 781,  n.  7 
of  unpatented  location,  788  and  n.  20 
ownership  of  subsoil,  789,  n.  23 
right    of,    complete    without    patent, 

788  and  n.  20 
right  of  exclusive  in  claimant  of  un- 
patented location,   788   and   n.   19 
to  21 
unaffected  by   withdrawal   of  patent 

application,  788  and  n.  21 
vested,  781  and  n.  7 
when  right  to  vests,  781  and  n.  7 
primary  vein  is  discovery  vein,  786,  n. 

14 
prospector  warranted  in  locating,  783, 

n.  9 
purpose  of  law,  786  and  n,  14 
question   of  vein   or  lode  within  land, 

780  and  n.  2 
reduction  in  size,  785  and  n.  13 
rock  in  place,  780,  n.  4 ;  783,  n.  9 
rules  of  land  department  affecting  dis- 
covery, 781,  n.  4 
shaft  marks  middle  of  vein  unless  con- 
trary is  shown,  786,  n.  14 
shape,  material,  785.  n.  12 

location  made  to  cover  irregular  mass 

of  mineral,  787.  n.  16 
no  particular,  787  and  n.  16 
not  prescribed,  786  and  n.  14 
tide  lines,  can  not  be  extended  by  zig- 
zag location,  785,  n.  12 
may  be  irregular,  787  and  n.  16 


must    not    exceed    maximum    width, 

785,  n.  12 
should  be  equidistant,  787  and  n.  18 
should  not  exceed  300  ft.  from  center 
of  vein,  787  and  n.  15 
size  of,  785  and  n.  11,  12;  787  and  n. 

15 
size  of  location  1500  by  600  feet,  maxi- 
mum, 787  and  n,  15 
strike  of  vein  continuance  inference  of 
fact,  784,  n.  10 ;  787  and  n.  18 
presumption,  784,  n.  10 
subsurface  rights,  789  and  n.  22  to  28 
subsoil,  presumption  of  ownership,  789, 

n.  23 
sufficiency  of  discovery,  783  and  n.  9 
surface  lines,  bind  surface  rights,  788, 
n.  19 
define    mineral    and    surface    rights, 

788,  n.  19 ;  789  and  n.  24,  25,  26 
intersecting  vein  or  lode,  788,  n.  19 
surface  rights,  788  and  n.  19,  20,  21 
theory  of  location  statute,  787,  n.  15 
title,  declaration  of,  781,  n.  7 
trespass,  following  dip  not  a,  789  and 
n.  23 
hands  off  until  proof  of  right  to  fol- 
low dip,  789,  n.  23 
upon  placer  claim,  791  and  n.  31 
trespasser,  prima  facie,  789,  n.  23 
underground  rights,  784,  n.  10 
vein,  discovery  of,  781  and  n.  2 
exploration  and  working,  781,  n.  4 
justification   and   working,  781,  n.  4 
line  of,  780,  n.  1 
or  lode  characteristics,  781,  n.  4 
or   lode   must   contain   mineral,   781, 

n.  4 
presumed  to  run  lengthwise  of  claim, 

787,  and  n.  18 
presumption  of  strike  of,  784,  n.  10 ; 

787  and  n.  18 
terminating  against  granite  or  mon- 
zonite,  788,  n.  19 
what  constitutes  discovery,  780  and  n. 

1,  2,  3 ;  781,  n.  4 ;  783,  n.  9 
what  does  not  constitute  discovery,  781, 
n.  4 :  783,  n.  9 

Lode  Location,  Amended,  Notice  of 
Appendix  B,  Form  51 

Lode  Location,  Notice  of 
Appendix  B,  Form  50 

Lodes  Within  Placer  Claims 

abandonment    permits    prospecting    for 

unknown  lodes,  792,  n.  2 
actions,  decree  not  res  judicata,  800  and 
n.  14 
prima  facie  case,  806  and  n.  23 
what    plaintiff    must    establish,    806 
and  n.  23 
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act  of  1872,  effect  of,  799  and  n.  13 
adjoining  claimants,  rights  of,  795,  n.  6 
adverse    location    of    known    lode    ex- 
cluded   from    placer    patent,    795, 
n.  6 
adverse    proceedings,    insufEciencv    of, 

802  and  n.  16,  17,  18 
adverse  suits,  806  and  n.  23 

by  placer  patentee,  796  and  n.  7 
Affidavit,  No  Known  Within — Appendix 

B,  Form  58 
affidavits   showing   existence   of  known 

vein,  796,  n.  7 
Answer  Known — Appendix  B,  Form  36 
apex  of  vein  within  placer,  792,  n.  2 
applicant,    for    patent    should    include 
known  lode,  795,  n.  6 
for  placer  claim  takes  surface,  placer 
mine  and  unknown  lodes,  795,  n.  6 
application  for  placer  patent,  795  and 
n.  6 
for  patent  suspended,  796,  n.  7 
burden  of  proof,  804  and  n.  21 
characteristics,  792  and  n,  1,  2 
conflict  between  lode  and  placer  claim- 
ants, 796,  n.  7;  801  and  n.  15 
contests,  801  and  n.  15 

definition  of  known  lodes  in,  801  and 

n.  15 
frequently    arise    between    lode    and 
placer  claimants,  801  and  n.  15 
definition,  of  known  lode  or  vein,  793, 
n.  3;  802  and  n.  18 
of  lode  not  known  to  exist,  795,  n.  6 
evidence,  lode  patent  not,  797  and  n.  8 
exemption  from  placer  patent,  804  and 

n.  21 
extralateral    right   in    adjoining   placer 

claim,  795,  n.  6 
float,      outcroppings      and      abandoned 
claims  insufficient,  802  and  n.  16, 
17,  18 
indications,    insufficiencv    of,    802    and 
n.  15  to  18 
within  placer,  802  and  n.  16,  17,  18 
insufficiency    of    indications    discussed, 

802,  n.  17 
jury,  instructions  to,  805  and  n.  22 

questions  for,  793,  n.  4 
known  lodes,  apex  of  vein  within  placer 
claim,    792,   n.   2 
bed  rock  discovery,  795,  n.  6 
consent    of    owner    of    placer    claim 
necessary  to  explore  for,  792,  n.  2 
definition,  793,  n.  3,  4 
difference    between    mere    belief    and 

knowledge,    794   and   n.   5 
disclosed  by  workings,  803  and  n.  19, 

20 
duly    located    and    recorded    location 
acquaints    placer    claimant    with, 
793,  n.  4 


effect  of  mining  act,  799  and  n.  13 

excluded,  799  and  n.  13 

existence  must  be  stated  in  applica- 
tion for  placer  patent,  795,  n.  6 

existence  of,  question  of  fact,  796, 
n.  7;  803  and  n,  19,  20 

float,  outcroppings,  lodes  and  aban- 
doned locations  insufficient,  802 
and  n.  16,  17,  18 

inquiry  as  to  existence  in  patent  pro- 
ceedings, 796,  n.  7 

invasion  of  placer  claim,  795,  n.  6 

known  to  applicant  for  placer  patent, 
803  and  n.  19,  20 

known  to  community,  803  and  n.  19, 
20 

loss  of  by  placer  claimant,  795,  n.  6 

may  be  located  and  patented  by 
stranger,  792,  n.  2 

must  be  specifically  applied  for  by 
placer  applicant  for  patent,  795, 
n.  6 

not  embraced  in  placer  patent,  792, 
n.  1 

only  excepted  from  placer  patent, 
793,  n.  4 

proof  of,  803  and  n.  20 ;  804  and  n. 
21 ;  806  and  n.  23 

question  of  fact,  797,  n.  8 

stranger  may  not  enter  to  explore 
for,  792,  n.  2 

suspension  of  placer  patent,  796,  n.  7 

theory  or  belief  insufficient,  794,  n.  5 

unidentified  and  indefinite  are  ex- 
cepted and  exempted  from  placer, 
patent,  792,  n.  2 

unidentified  and  indefinite  when  sub- 
ject to  location,  792,  n.  2 

unlawful  acts,  805  and  n.  22 

what  constitute,  793,  n.  3 

what  does  not  constitute,  802  and 
n.  18 

what  must  be  shown,  803  and  n,  20 

when  excluded  from  placer  patent, 
799  and  n.  13 ;  801  and  n.  15 

when  known  to  exist,  793  and  n.  4 

width  within  placer  claim,  795,  n.  6 
known  vein,  in  adversary  proceedings, 
802  and  n.  16,  17,  18 

lode  defined,  793  and  n.  4 

not  included  in  patent  application 
for  placer  may  be  located  by  ad- 
verse claimant,  795,  n.  6 

not    synonymous    with   located    vein, 
793  and  n.  3 
laches  do  not  vest  title,  800  and  n.  14 
land    department,    requirements    of    in 

patent  proceedings,  795  and  n.  6 
location,  conflicting,  802  and  n.  18 

correcting  error  in  notice,  792,  n.  1 

known  lode  by  adverse  claimant,  795, 
n.  6 
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Lodes  Within  Placer  Claims — Cont. 
location — continued 

lode  located  as  placer,  792,  n.  1 
lode  previous  to  placer  patent,  793, 

n.  3 
placer  and  lodes  within  same  {ground 
by  different  parties.  792  and  n,  2 
single  or  conjoint,  792  and  n.  1,  2 
subsequent  placer,  802  and  n.  16,  17, 
18 
lodes,  and  placers  within  same  ground, 
792  and  n.  1,  2 
location    within    placer   location    not 
evidence    of    unknown    lode,    793, 
n.  3 
not  kno%\'n  to  exist,  793,  n.  4;  795, 

n.  6 
width    of    within    placer    claim,    798 
and  n.  9  to  12 
minerals,  exclusion  from  placer  patent, 
803  and  n.  19,  20 
extent  of,  803  and  n.  19,  200 
measurement    of   lode    claim,    798    and 

n.  9  to  12 
outcroppings    within    placer,    802    and 

n.  16,  17,  18 
patent    application,    by    lode    claimant 
for,  796  and  n.  7,  8 
by  placer  claimant  for,  795  and  n.  6 
existence    of    known    lode    must    be 

stated  in  placer,  795,  n.  6 
requirements  of  land  department,  795 
and  n.  6 
patent,  conflict  between  placer  and  lode 
claimants,  796,  n.  7 
for  known  lode  within  placer  claim, 

796  and  n.  7 

for  lode  claim  not  evidence  of  known 
existence  of  lode  prior   to  placer, 

797  and  n.  8 

for  lode  in  placer  claim,  effect  of, 
797  and  n.  8 

for  placer  conveys  surface  and  un- 
known veins  and  known  lodes 
specifically   applied   for,   795,  n.   0 

issued  does  not  prevent  land  depart 
ment  inquiry  as  to  existence  of 
known  lode,  796,  n.  7  ' 

limited  authority  of  land  department, 
795  and  n.  8 

may  cover  both  lode  and  placer,  795, 
n.  6 

only  known  lodes  excepted  from 
placer,  793,  n.  4 

placer,  does  not  confirm  title,  796,  n. 
7;  800  and  n.  14 

placer  does  not  preclude  subsequent 
inquiry,  796,  n.  7 

placer,  does  not  prevent  lode,  796  and 
n.  7 

placer,  exclusion  of  valuable  min- 
erals, 803  and  n.  19,  20 


placer,  exemption  from,  804  and   n. 

21 
placer,   no  application   to  lode  loca- 
tion within  placer,  793,  n.  3 
presumption  of  knowledge  of  known 

lode  by  applicant,  793,  n.  4 
proceedings,  suspension  of,  796,  n.  7 
subsequent  lode,  on  prior  placer,  797 
and  n.  8 
patenting,  placer  and  lode  claims  held 

by  different  parties,  792  and  n.  2 
payment    for    placer   and    lode   in    one 

patent,  795,  n.  6 
placer,  application,  suspension  of,  796, 
n.  7 
location,   veins  or  lodes  within,   792 

and  n.  1,  2 
patent,    many   lodes   may   be   carved 

from,  800  and  n.  14 
patent,   no  application   to  lode  loca- 
tion within  placer,  793,  n.  3 
workings  are  surface  workings,  792, 
n.  2 
placers  and  lodes  within  same  ground, 

792  and  n.  1,  2 
possession,  right  of,  802  and  n.  16,  17, 
18 
superiority,  802  and  n.  18 
posted  notice,  mistake  in,  792,  n.  1 
presumption,  of  knowledge  of,  by  placer 
applicant  for  patent,  793,  n,  4 
none    as    to    extension    of   vein    into 

placer  location,  793,  n.  3 
none  that  vein  exists,  793,  n.  3 
proof  required,  803  and  n.  20 ;  804  and 

n.  21 
public    domain,    known    lodes    not    em- 
braced   in    placer    patent    remain 
part  of,  792,  n.  1 
speculative    belief    is    not    knowledge, 

793,  n.  5 
statute    of   limitations,    does    not    vest 
title,  800  and  n.  14 
none,  800  and  n.  14 
suit  after  suit  may  follow  placer  patent, 

800,  n.  14 
surface,  destruction  of,  792,  n.  2 

placer  owner  has  right  to,  792,  n.  2 
testimony  must  be  clear  and  convincing, 

804  and  n.  21 
theory  of  the  law,  793,  n.  4 
theory    or   belief   insufficient,    794   and 

n.  6 
title,  neither  laches  nor  statute  of  limi- 
tations vest,  in  patentee,  800  and 
n.  14 
trespass,  by  prospector,  795,  n.  6 
invasion  of  placer  not  a,  793,  n.  2 
to    explore    for    lodes    within    placer 
claim,  792,  n.  2 
unknown  lodes,  abandonment  of  claim 
by  placer  claimant,  792,  n.  2 
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existence   not   made   known    by   lode 
location  within  placer  ground,  793, 
n.  3 
no  prospecting  for,  792,  n.  2 
placer  claimant  estopped  to  prevent 

prospecting.  792,  n.  2 
prospecting  for,  792,  n.  2 
waiver  of  or  conduct  of  placer  claim- 
ant. 792  n.  2 
unlawful  acts.  805  and  n.  22 
value  of  deposits  discussed,  80(>,  n.  23 
veins    or    lodes    and    placer    deposits 
within  same  land,  792  and  n.  1,  2 
whether  vein  was  known  as  a  clearly 

ascertained  vein,  793,  n.  4 
width  of  lode  claim,  outside  of  placer, 
798,  n.  12 
within  placer,  798  and  n.  9  to  12 
working  claim,  justification  of  expendi- 
tures, 802  and  n.  19,  20 

Loss  of  Discovery 
See  Discovery 

Louisiana 

sulphur  land  leases,  865 
Map  as  Evidence,  410.  n.  98 
Mandamus  and   Injunction 

See  Federal  and  State  Courts 
Meander  lines,  258 
Mexican   Grants 

See  Public  Domain 

Mexican  grants,  25 

Military   Reservations 

See  Public  Domain 

military    reservations,    18 
Mill-Site   Location,   Notice  of 

Appendix  B,  Form  52 

Mill  Sites 

abandonment,      circumstances      consid- 
ered, 821  and  n.  37 
effect,  810,  n.  10;  811,  n.  14;   821, 

n.  37 
lapse  of  time  not,  821  and  n.  37 
of    lode    claim    is    abandonment    of, 

811,  n.  14 
of  lode  claim  is  loss  of  right  to,  810 
and  n.  10 
adjacent  to  lode  or  vein,  729  and  n.  51 
adjacent  mineral  land  immaterial,  807, 

n.  2 
adjunct  of  mine,  811,  n.  11 
adverse  claim,  815  and  n.  30,  31 
contrary  views,  815,  n.  30 
is  subject  of,  815  and  n.  30 
suspension   of  proceedings,   816   and 
n.  32 
adverse  claimants,  607,  n.  1;  817  and 
n.  33 ;  818  and  n.  34 


adverse    proceedings,    subject    for,    815 

and  n.  30 
adverse  suit,   against   mining  location, 
815  and  n.  31 
between,  and  lode  location,  815  and 

n.  31 
contrary  views,  815,  n.  30 
must  be  instituted  by,  816  and  n.  32 
agricultural  claimant,  817  and  n.  33 
creation  of  equities,  817  and  n.  33 
homestead  entry,  817  and  n.  33 
annual  expenditure,  not  required,  812, 
n.  19 
not   required    upon,   812   and   n.    19, 

20,  21 
subsequent    homestead    barred,     817 
and  n.  33 
application   for  patent   without   merit, 

814,  n.  28 
appropriation  of,  807  and  n.  1 
appropriated  or  reserved  lands  not  sub- 
ject to  location,  807  and  n.  4 
burden  of  proof  upon   townsite  claim- 
ant, 818  and  n.  34 
cessation  of  right,  810  and  n.  10 
changed     conditions     in     character     of 
ground  does  not  affect  right,  808 
and  n.  6 
character,  determined  at  date  of  loca- 
tion, 808  and  n.  6 
insufficient  proof,  807,  n.  1,  2  to  5 ; 

814  and  n.  29;  815,  n.  30 
not  subject  of  adverse,  815,  n.  30 
of  occupation,  809  and  n.  7,  8,  9 
proof  of,  814  and  n.  29 
subject  of  protest,  815,  n.  30 
subject  to  protest,  815,  n.  30 
unaffected,  808  and  n.  6 
unchangeable,  808  and  n.  6 
when  determined,  808  and  n.  6 
commencement    of    work,    no    specified 

time,  812  and  n.  20 
conflicts,    between    lode    and,    815    and 
n.  31 
between    placer    claimant    and,    815, 
n.  30 
conflicting  rights,  816  and  n.  32 
connected  with  lode  claim,  807,  n.  1 
contact  with  end  or  side  line,  807,  n.  2 
contact  with   side  lines  of  lode  claim, 

807  and  n.  1,  2 
contiguous  to   end  of  lode  claim,  807, 

n.  1,  2 
deed,  none  required,  807,  n.  1 
definition  of  vein  or  lode,  729,  n.  51 
difference  between  mining  location  and, 

607,  n.  1 
discovery,  none  in,  811  and  n.  13 
dumping  purposes,  729,  n.  56 
ejectment,  possession  sufficient,  811,  n. 

18 
end  and  side  lines  of  lode  claim,  807 
and  n.  1;  808,  n.  2 
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Mill  Sites — Continued 
end  line,  may  be  in  contact  with,  807, 
n.  2 
proof  required,  807,  n,  2 
entry,  ripht  of,  810,  n.  10 
erection  of  dwelling  house,  808,  n.  8 
is    a    mining    and    milling    purpose, 
Eagle  Peak  Co.,  54  L.  D.  254,  809 
and  n.  8 
fixtures,  become  property  of  relocator, 
810,  n.  10 
cessation  of  right  to  remove,  810  and 

n.  10 
defined,   810,  n.   10 
no  right  to  remove,  810,  n.  10 
ownership  of,  810,  n.  10 
right  to  remove,  810,  n.  10 
forest  reserve,  within,  807,  n.  4 
forfeiture  of  lode  claim  is  loss  of  right 

to,  810  and  n.  10 
good  faith,  defined,  809,  n.  8 

essential,  808,  n.  8 ;  811,  n.  18 ;  819, 

n.  35 
use  must  be  in,  809,  n.  8 
land  department,  position  of,  807,  n.  1 

ruling  as  to  number  of,  813,  n.  22 
lapse  of  time  does  not  constitute  aband- 
onment, 821  and  n.  37 
law  of,  applicable  to  nonmineral  land, 
807,  n.  2 
sui  generis,  807,  n.  2 
limitations  of  location,  729  and  n.  51  to 

54,  57;  807  and  n.  1  to  5 
located    for    mining    and    milling    pur- 
poses, 729  and  n.  56 
location,  729  and  n.  51  to  54;  807  and 
n.  1  to  5;  811  and  n.  10a  to  18; 
819,  n.  35 
as  required  by  local  law,  811,  n.  15 
!)etween  two  lode  claims,  807,  n.  2 
by  mine  owner  or  owner  of  reduction 
works  or  quartz  mill,  811,  n.  17,  18 
can  not  overlie  subsisting  lode,  807, 

n.  4 
conflicting  lode  and,  815,  n.  31 
differentiation    between,    and   mining 

location,  807,  n.  1 
erection  and  maintenance  of  as  no- 
tice, 811,  n.  14 
federal   law  silent  as   to   manner  of 

locating,  811  and  n.  10a 
federal  law  silent  as  to  state  legisla- 
tion, 811,  n.  16 
in  contact  with  end  or  side  lines  or 

between  lode  claims,  807,  n.  2 
must  be  bona  fide,  819,  n.  36 
must  be  made  as  state  law  requires, 

811  and  n.  15 
must  not  be  upon  reserved  or  appro- 
priated territory,  807  and  n.  1 
no  federal  law  as  to  manner  of,  811 
and  n.  10a 


of,  over  subsisting  lode  location  void, 

807,  n.  4 
only  nonmineral  land,  807  and  n.  1 
overlapped  by  lode  location,  815,  n. 

31 
required  by  state  statutes,  811   and 

n.  15 
right  to  locate,  807,  n.  1 ;  811,  n.  17, 

18 
same  as  placer  claim,  811,  n.  11,  13, 

14 
state  law  not  provided  for  in  federal 

legislation,  811  and  n.  16 
statute    contemplates   actually    using 

and  occupying,  807,  n.  1 
sufficiency  of,  807,  n.  1 ;  808,  n.  2,  4 ; 

811,  n.  18 ;  820,  n.  36 
void    not    cured,    by    forfeiture    of 

senior  lode  location,  807,  n.  4 
what  operates  as  a,  811,  n.  14 
within   national   forest   is  valid,  819 

and  n.  35 
within  railroad  grant  void,  820  and 

n.  36 
locators  of  729  and  n.  56;  811  and  n. 

17,18 
right  to  remove  fixtures,  810,  n.  10 
lode  claim,  contact  with  side  lines  of, 

807  and  n.  1 
in  connection  with,  807,  n.  1 
inclusion  of,  815,  n.  31 
lying  between,  807,  n.  2 
must    not   be   adjacent   to,    807   and 

n.  1 
separate,  not  necessarily  complemen- 

tal,  813  and  n.  22,  23 
lode  claimant  may  apply  for  patent  sep- 
arately or  in  conjunction  with  lode 

claim  or  claims,  814  and  n.  25 
lode  locator  must  show  mineral  charac- 
ter, 815,  n.  31 
loss  of  lode  causes  loss  of,  811,  n.  14 
loss  of  right  to,  and  improvements,  810 

and  n.  10 
may  lie  between  lode  claims,  807,  n.  2 
mill,  erection  of,  effect,  811  and  n.  17, 

18 
mill  or  reduction   works,  existence  of, 

essential,  807,  n.  1 
mill  owner  has  reasonable  time  to  erect, 

807,  n.  1 
mine  owner,  has  right  to  locate,  811, 

n.  18 
not  connected  with  mine,  807,  n.  1 
right  in  improvements,  810,  n.  10 
rights  attach,  807,  n.  1 
use   and   occupation   by,   807,   n.   1 ; 

809  and  n.  8,  10 
mineral    claimant   must   show   mineral 

character,  815,  n.  31 
mining  and  milling,  defined,  807,  n.  1, 

2 ;  809,  n.  9 
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intention  to  use  insuflScient,  812  and 

n.  21 
only  requisite  for  patent,  814,  n.  25 
purposes,  instances,  807,  n.  1 ;  809,  n.  8 
must  be  used  as,  807,  n.  1 
reasonable  use  for,  814  and  n.  29 
steps   connected    with,    809,   n.   8 ; 
811  and  n.  18 
mining:    claim    under    townsite    patent, 

811,  n.  11,  12 
must  be  shown  to  be  iona  fide,  819,  n.  35 
must  not  be  adjacent  to  vein  or  lode, 

807  and  n.  1 
must  not  exceed  five  acres,  807  and  n.  5 
national  forest,  valid  location,  in,  819 

and  n.  35 
no  fixed  rule  as  to  number  of,  813,  n.  22 
noncontiguity    to    end    line    must    be 

shown,  607,  n.  2 
nonmineral,    character    in    patent    pro 
ceedings,  814,  n.  29 
ground  defined,  807,  n.  2 
must  be,  807  and  n.  1 
not  exceeding  five  acres,  729  and  n. 

51,  57 
number  of,  no  fixed  rule,  813,  n.  32 
only,  729  and  n.  57 
proof,  814  and  n.  29 
not  a  mining  claim,  811  and  n.  11 
not  a  trespass,  815,  n.  31 
not  connected  with   mine,  807,  n,   1 
notice,  erection  of  mill  is,  of  claim,  811, 

n.  14 
not   necessarily   complemental   to    each 

location,  813  and  n.  22 
number  of,  813  and  n.  22,  23,  24 
occupation,  character  of,  809  and  n.7,8,9 
essential,  807,  n.  1 
evidence  of  intention  to  use,  809,  n.  8 
how  evidenced,  809  and  n.  7 
in   connection   with   some  process  of 

mining,  809,  n,  8 
land  must  be  used  in  good  faith,  809, 

n.  8 
must  be  more  than  naked  possession, 

809  and  n.  7 
what  is  insufficient,  809,  n.  9 
one  usually  sufficient,  813  and  n.  22,  24 
overlapping  lode  location,  815,  n.  31 
owner,    insufficiency    of    holdings,    809 

and  n.  9 
ownership  of  one  mine  sufficient,  809 

and  n.  9 
patent,  applied  for  in  conjunction  with 
lode  claim  or  claims,  814  and  n.  25 
application,  for,  813  and  n.  23,  24; 
814  and  n.  25  to  29 
defective,  814,  n.  28 
for  by  owner  of  quartz  mill  or  re- 
duction works,  814  and  n.  26 
may  be  separate  or  in  conjunction 
with  lode  location,  814  and  n.  25 
without  merit,  814,  n.  28 


applied  for  separately,  814  and  n.  25 
condition  precedent,  814  and  n.  28 
conjoint,    no    statutory    expenditure 

on,  814  and  n.  27 
lode,   claimant   may   apply   for  sepa- 
rately, 814  and  n.  25 
mining    and    milling,    only    requisite 

for,  814,  n.  25 
more  than  one  in  application  for,  if 

aggregate  not  more  than  five  acres, 

813  and  n.  24 
necessity  for  more  than  one,  should 

be  shown,  813,  n.  23 
nonmineral    character   must   be,    814 

and  n.  29 
nonmineral  character,  proof  of,  814, 

n.  29 
not  for  each  group  of  mining  claims, 

813  and  n.  23 
plat   and   notice   must   be   posted   on 

lode  and,  814,  n.  25 
preliminary  requirements.  814,  n.  26 
proceedings,  814  and  n.  25  to  29 
reasonable  use  for  mining  and  mill- 
ing, 814  and  n.  29 
satisfactory    reasons    for   more    than 

one,  813,  n.  23 
statutory  expenditure,  814  and  n.  27, 

28 
who  may  make  application  for,  814 

and  n.  25,  26 
patent   proceedings,    copy    of   plat    and 

notice   must  be  posted  upon,   814, 

n.  25 
inclusion  of  more  than  one,  813,  n. 

23,  24 
mill     site     claimant     must     protect 

rights,  816  and  n.  32 
nonmineral  character  shown  by  affi- 
davit, 814,  n.  29 
posting   of  plat   and   notice   in   com- 
bined application,  814,  n.  25 
proof   of   nonmineral    character,   814 

and  n.  29 
proof  required,  814  and  n.  28,  29 
proof  required  from  mill  owner,  814 

and  n.  25 
protection    of    interests    by    adverse 

claimant,  816  and  n.  32 
reasons   for   inclusion   of   more   than 

one,  813,  n.  23,  24 
rejection  of,  820  and  n.  36 
rejection    of,    within    railroad    grant, 

821  and  n.  37 
survey  and  notice,  814,  n.  28 
possession,  delivery  and  acceptance  of, 

807,  n.  1 
must  be  more  than  naked,  809,  and 

n.  7,  9 
sufficient  in  action  for  ejectment,  811, 

n.  18 
without  location,  811,  n.  14 
promotion  of  objects,  807,  n.  2 
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Mill  Sites — Continued 

proof,    burden    of   proving    nonmineral 
character  within,  818  and  n.  34 
insufficiency  of,  807,  n.  2 
quartz  mill  or  reduction  works  owner 
mav  apply  for  patent,  814  and  n. 
26' 
quartz  mill,  owner  of,  has  right  to  lo- 
cate, 811,  n.  17,  18 
railroad  grants,  none  within,  820  and 
n.  36 
rejection   of  patent   application,   821 

and  n.  37 
requirements     of     statute     satisfied, 
807,  n.  1 
reasonable  time  to  commence  use,  807, 

n.  1 
reasonable  use,  814  and  n.  29 
reduction     works,     erection     not    com- 
menced    within     reasonable     time, 
807,  n.  1 
owner  of,  has  right  to  locate,  811,  n. 

17,  18 
reasonable  time  to  erect,  807,  n.  1 
rights  attach,  807,  n.  1 
relocation  carries  right  to  fixtures,  810, 

n.  10 
reloca tor's    right    to    betterments    and 

improvements,  810,  n.  10 
restriction  of  acreage,  813  and  n.  24 
right  to  may  be  transferred  by  delivery 
and  acceptance  of  possession,  807, 
n.  1 
when  ended,  810  and  n.  10 
scrip  location,  729  and  n.  58 
side  lines,  may  be  in  contact  with,  807 
and  n.  1,  2 
vein  departing  through,  807,  n.  2 
state  statutes  or  local  rules  invalid,  807 

and  n.  2 
subsequent  location  of,  807,  n.  4 
subsurface,    no    provision    by    congress 

for  mineralized,  807,  n.  2 
9ui  generis,  law  is,  807,  n.  2 
surface  rights,  807,  n.  2 
townsite  claimants,  818  and  n.  34 

exclusion  from  entry,  818  and  n.  34 
trespass,  instance,  815,  n.  31 

in  connection  with  ostensible  purpose 
of  location,  800,  n.  8 
use,  intention  to,  not  suflScient,  812,  n. 
21 
no   specific    time   to   commence,   812 

and  n.  20 
occupation,  809  and  n.  7,  8,  9;  811, 
n.  18 :  812,  n.  20 ;  814,  n.  25 
instances  of  insuflSdency,  809,  n. 

8 :  812  and  n.  21 
instances  of  sufficiency,  809,  n.  8 
mill  Kite,  use  of  land.  018  and  n.  103 
vein  or  lode,  must  not  be  adjacent  to, 
807  and  n.  1 


within  national  forest,  729  and  n.  55; 
819,  n.  35 

within  railroad  grant,  110a  and  n.  219 ; 
820  and  n.  36 

work  upon,  no  specific  time,  to  com- 
mence, 812,  n.  20 

Mineral    Substances 

The  deposits  which  have  been  declared 
by  congress  to  be  mineral  in  character  are 
collated  in  section  11  and  in  section  113. 

Deposits  which  the  courts  and  the  land 
department  have  declared  to  be  mineral 
are  as  follows: 

agate  (moss),  11,  n.  17 

albertite,  11,  n.  18 

alkaline  substances,  11,  n.  19 

alum,  11,  n.  20 

aluminum,  11,  n.  21a 

amber,  11,  n.  22 

amphibole  schist,  11,  n.  23 

amygdaloid  bands,  11,  n.  25a 

asbestos,  11,  n.  24 

asphalt,  11,  n.  25 

auriferous  cement,  11,  n.  31 

barium,  11,  n.  25a 

bauxite,  11,  n.  26 

borates,  11,  n.  27b 

borax,  11,  n.  27 

brine,  11,  n.  28 

calc-spar,  11,  n.  30 

calk,  11,  n.  29 

carnotite,  11,  n.  86,  136 

cement,  11,  n.  31,  32 

chalk,  11,  n.  33,  34 

clays,  11,  n.  35  to  40,  40a,  41 

coal,  11,  n.  42,  43 

colemanite,  11,  n.  40c 

copper  in  solution,  11,  n.  8 

cyanite  (silicate  of  aluminum),  11,  n. 
21a 

diamonds,  11,  n.  44 

diatomaceous  earth,  11,  n.  45,  60 

fahlbands,  11,  n.  46 

fluorspar  used  in  treatment  of  ores,  11, 
n.  70 

fossils,  11,  n.  119 

galena,  11,  n.  50 

gas,  11,  n.  47,  48,  49 

gilsonite,  11,  n.  51 

granite,  11,  n.  55 

graphite,  11,  n.  56 

gravel,  11,  n.  52,  53,  54, 108 

gypsum,  11,  n.  58,  59 

infusorial  earth,  11,  n.  60 

iron,  11,  n.  61,  62,  63 

isinglass,  11,  n.  65 

kieselguhr  also  called  infusorial  earth, 
11,  n.  60 

lead,  11,  n.  66,  67,  68 

lime,  11,  n.  70 

limestone,  11,  n.  70 
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magnesia,  11,  n.  71 

magnesite,  11,  n.  72 

marble,  11,  n.  74 

meteorites,  11,  n.  75 

mica,  11,  n.  69,  76 

ochre,  11,  n.  82 

oil,  11,  n.  77,  78,  79,  80,  81 

oil  shale,  11,  n.  77,  81,  82 

onyx,  11,  n.  84 

opal,  11,  n.  85 

ore,  11,  n.  86 

ozocerite,  11,  n.  87 

paint  rock,  11,  n.  88,  89 

petroleum,  11,  n.  79 

phosphates,  11,  n.  90,  91,  92 

plumbago,  11,  n.  96 

potash,  11,  n.  93 

radium.  11,  n,  86 

resin,  11,  n.  97 

pumice,  11,  n.  96a,  97a,  141 

salines,  11,  n.  98 

salt.  11,  n.  98.  99,  300.  101,  102 

sand,  11,  n.  25,  52,  108 

shale,  1.  n.  81,  82 

shell  rock  is  not,  11,  n.  121 

stone,  11.  n.  119  to  131 

uxelite,  11,  n.  140f 

water,  11,  n.  141,  143 

zeolites,  1,  n.  146 

zinc,  11,  n.  147,  148 

Mineral  Surveyor 

See  Adverse  Claims,  Locators,  Mining 
Terms  and  Phrases,  Patent  Proceed- 
ings, Surveys 

penalty  for  obstructing,  271  and  n.  34 

Minerals  and   Mineral   Lands 

See  name  of  particular  mineral ;  Dis- 
covery ;  Locations ;  Oil  Shale 
Lands;  Petroleum  Oil  Lands; 
Placers ;  Public  Domain ;  Vein, 
Lode  and  Ledge 
character  of,  9  and  n.  4 

proof  of,  10,  n.  5 
conserved,  13  and  n.  150 

excerpt  from  law  authorizing,  13,  n. 
150 
controverted  cases,  9  and  n.  3,  4 
jurisdiction    of    land    department,    9 
and  n.  4 
crude,  12  and  n.  149 

acts  and  decisions,  12,  n.  149 
defined.  1  subd.  CII  and  n.  173 ;  7,  n. 
1 ;  10  and  n.  5 ;  11,  n.  39 
defined,  1  subd.  XCVIII ;  7,  n.  1 ;  11, 

n.  29,  52,  79,  119,  143 
demarcation,  no  line  of,  8,  n.  2 
discussed,  7,  n.  1 

distinction  between,  and  ore,  7,  n.  1 
minerals  crude,  exempt  from  duty,  11 
and  n.  149 


mineral   land,  character  discussed,  10, 
n.  5 

defined,  1  subd.  C ;  10  and  n.  5 
divided  into  two  classes,  10,  n,  5 
known,  discussed,  10,  n.  5 
location  of,  8,  n.  2 ;  10  and  n.  5  ;  11, 

n.  40a 
lode  and  placer  locations,  10  and  n.  5 
must  justify  expenditures,  10.  n.  5 
nature  of  deposit,  10  and  n.  5 
when  term  not  applicable,  11,  n.  5 
mineral   substances,   in   France,   11,  n. 
94 
in  Texas,  116,  n.  250 
mountain  land,  7,  n.  1 
separate  ownership  of.  and  surfaop,  14 
and  n.   151    to   154;    1122   and   n. 
49;  1139  ami  n.  1  to  1142  and  n.  9 
creates  two  estates,  14,  n.  153 
how  created,  14  and  n.  152,  153.  154 
limitations  in  deed,  14,  n.  153 
presumption  of  ownership,  14,  n.  151 
presumptions  precluded  by  deed,  14, 

n.  151 
right  to  mine  implied,  14,  n.  153 
separation  of  minerals  and  surface,  13 

and  n.  151  to  154 
subsurface  rights,  oil  and  gas,  1151  and 

n.  32;  1151a,  n.  35 
surface  defined,  14,  n.  151 
test  of,   between   mineral  and  nonmin- 

eral  claimants,  618,  n.  89 
trespasser   can   not   question   character 

of,  8,  n.  2 
valuable  mineral  deposits,  8  and  n.  2 
vein  or  lode  may  be  metallic  or  non- 
metallic,  10  and  n.  5 
war  needs,  act  authorizing  president  to 
take  over  certain,  for,  13,  n.  150 
adjustment  of  losses  to  persons  sup- 
plying certain,  for,  13,  n.  150 
enumeration    of    mineral    substances 
for,  13  and  n.  150 

Miners   Devices 

See  Mining  Terms  and  Phrases 

Miners  Inch 

See  Mining  Terms  and  Phrases 

Miners'   Liens 

Alaskan  provision,  822,  n.  1 
are  creatures  of  local  law,  822,  n.  1 
attachment  and  lis  pendens,  823,  n.  4 
attorney's   fees   allowed    claimant,    822 

and  n.  3 
California,  protection  of,  822,  n.  2 
characteristics  of,  823,  n.  4 
consolidated  claim  subject  to,  825,  n.  5 
contract  essential,  824  and  n.  8 
contract   express   or  implied,   824   and 

n.  7 
essential,  824  and  n.  7 
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Miners'  Liens — Continued 

contraetinR  party,  824  and  n.  7,  8 
creature  of  local  statute,  823  and  n.  4 
defined,  823,  n.  4 

dredge  upon  placer  claim,  823,  n.  5 
electric  power  subject  to,  823,  n.  6 
erections,   oil   tanks  and   fixtures,  823, 

n.  5 
essential    requisites    of   notice    of   non- 
liability, 825  and  n.  9,  10 
furnishing  suppKes,  attaches  as  of  time 

furnished,  828,  n.  13 
general  rule  as  to  right  of,  829  and  n. 

14,  15 
geologist    and    mining    expert    not    en- 
titled to,  829,  n.  14 
illustrative  cases,  822,  n.  1 
improvements  defined,  823,  n.  5,  6 
labor    and    materials,    when,    attaches, 

828,  n.  13 

laborer,  when  not  entitled  to,  822,  n.  1 ; 

829,  n.  14 

laborers,   protection  against,  822,  n.  1 
likened    to    mortgage,    attachment    and 

lis  pendens,  823,  n.  4 
limitation  of  right  to,  829  and  n.  14. 15 
material  man  defined,  823  and  n.  6 
materials    furnished,    coal    cars ;    fuel ; 
lumber ;     electric     power ;     power 
line.  823,  n.  5,  6 
mine  and  mill  subject  to,  823,  n.  5 
mortgage    recorded    after    work    done, 

828.  n.  13 
not  entitled  to,  829  and  n.  14 
notice,  defectively  executed,  825,  n.  10 
mortgagee    or    holder   of    trust    deed 
need  not  give,  of  nonliability,  828, 
n.  13 
no  actual  knowledge  of,  825,  n.  9 
not  posted  in  conspicuous  place,  825, 

n.  9 
of  nonliability  posted  by  owner  pro- 
tects property,  825  and  n.  10 
properly  posted  prevents,  825,  n.  9 
verification    and   recording,   825   and 
n.  10 
oil  location  deemed  mining  claim,  825, 

n.  9 
oil  tanks  and  fixtures  are  erections  and 

improvements,  823,  n.  6 
oil  well  attaches  to,  823,  n.  5 

deed  of  trust  prior  to,  828  and  n.  13 
defined,  822,  n.  1 ;  825,  n.  10 
oil  and  gas  well  and  interest  in  lease 

subject  to  lien,  823,  n.  6 
owner's    notice    must    be    verified    and 
recorded,  825  and  n.  10 
must  post  to  protect  against,  822,  n. 

1 ;  825  and  n.  9 
recorded   notice  insufficient,  825,  n. 
19 
patent  does  not  impair,  820  and  n.  11 
peculiarities  of  laws  affecting,  822,  n.  1 


power  line  subject  to,  823,  n.  6 

power  plant  may  be  exempt,  823,  n.  5 

priority  of,  827,  n.  12 

protected,  826  and  n.  11 

purpose  of,  823  and  n.  4,  5,  6 

reasonable  attorney's  fees,  822  and  n.  3 

state  statutes  divergent,  822  and  n.  1 
liberally  construed,  822  and  n.  2 
of  states  divergent,  822  and  n.  1 
remedial,  822  and  n.  2 

structure  defined,  823,  n.  5 

subordinate,  to  deed  of  trust,  828  and 
n.  13 
to  prior  mortgage,  827  and  n.  12 

subti-active  mining  defined,  822,  n.  1 ; 
829,  n.  14 

subtractive  and  constructive  mining  dis- 
tinguished, 822,  n.  1 

superiority  over  subsequent  liens,  828, 
n.  13 

used  materials,  823,  n.  6 

watchman  can  not  file,  822,  n.  1 ;  829. 
n.  14 
Idaho  provision,  822,  n.  1 

when,  can  not  be  asserted,  829  and  n. 
15 

when  property  not  subject  to,  829  and 
n.  14,  15 

who  entitled  to,  829  and  n.  14,  15 

work  or  materials  for  working,  preser- 
vation or  development  give  righl 
to,  829  and  n.  14,  15 

working  mine,  definition,  822,  n.  1 

working  placer  mine  in  Alaska,  822, 
n.  1 

Miners    Rights 

See  Adverse  Claim,  Adverse  Suits,  An- 
nual Expenditure,  Boundaries, 
Discovery,  Federal  Mining  Stat- 
utes, Intralimital  and  Extralat- 
eral  Rights,  Local  Rules  and  Reg- 
ulations, Location  Notices,  Loca- 
tions, Lode  Claims,  Miners  Liens, 
Mining  Leases,  Mining  Partner- 
ships, Mining  Terms  and  Phrases, 
Patent  Proceedings,  Possession, 
Possessory  Actions,  Public  Do- 
main, Separate  Property,  Supple- 
mental State  Legislation,  Surface 
Rights,  Tenancy  in  Common 

fully  preserved,  269,  316,  332,  545 

Mining   Claim 

See  liocations,  Mining  Terms  and 
Phrases 

Mining  Law  States 

See  Public  Domain 

all,  have  legislation  supplementing  the 
federal  mining  law,  114  and  n.  232 
enumerated,  114  and  n.  229  to  232 
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mining  law  states,  114  and  n.  229  to 

232 
Rosebud    Indian    Reservation,    114,    n. 

231 
state  legislation  classified,  114.  n.  232 
state  legislation  discussed,  116,  n.  232 
Sutro  Tunnel  Act,  114,  n.  230 

Mining  Leases 

abandonment  of,  839  and  n.  20,  21 
action  or  inaction  by  lessee,  839  and 

n.  21 
must  be  acquiesced  in  by  lessor,  839 

and  n.  21 
Alaska  excluded  from  benefits  of  act  of 

January  25,  1927,  872,  n.  49 
area  authorized  by  leasing  act,  854 
area  limitations  and  royalty  of  sulphur 

lands  in  Louisiana,  867,  868,  869 
assignee's  failure  to  make  option  pay- 
ments, 831,  n.  7 
beneficiaries    under    lease    of    mineral 

lands  in   school   sections  by   state, 

872,  n.  49 
California,    county    lands    subject    to, 

878a  and  n.  56 
extracting  minerals  from  waters,  877 

and  n.  54 
grants   vested    right   in   oil    and   gas 

under,  830,  n.  4 
lands  reserved  from  sale.  874  and  n. 

50;  877  and  n.  54;  878  and  n.  55 
lands  subject  to  lease,  874  and  n.  50 ; 

877  and  n.  54 ;  878  and  n.  55 
lease  by  state  of  mineral  lands  with- 
in school  sections,   872  and  n.  49 
lease    of    known    mineral    lands    by 

state  act  of  1927,   construed,   872 

n.  49 

state  jurisdiction   of  land   depart- 
ment, 872,  n.  49 
lease    of   waters   of   stream    or   lake 

limited    to    twenty-five   years,    877 

and  n.  54 
leasing   act   substantially    similar    to 

federal  leasing  act,  875  and  n.  51, 

52 
mineral  deposits  subject  to,  874  and 

n.  50 
mineral  lands  belonging  to  state,  874 

and  n.  50 
mineral  leasing  act  of  1921  provides 

for  permits  and  leases,  874  and  n. 

50 
mineral  leasing  act,  constitutionality 

of,  upheld,  875,  n.  52 

littoral  or  riparian  owners  may  ob- 
tain, 874,  n.  50 

provisions  of,  874,  n.  50 
mining  leases  limitation,  830,  n.  1 

overflowed    and    submerged    land, 

subject  to  permit,  874,  n.  59 


permits    and    leases    are    issued    by 
state  survcvor  general,  876  and  n. 
53 
purpose  of  act  of  May  25,  1921,  874 

and  n.  50 
purpose  of  leases,  874,  n.  50 
statutory  leases,  874  and  n.  50 
term  of,  limited  to  twentv-five  years, 

830,  n.  1 
water  containing   minerals,   878   and 
n.  55 

can  not  be  varied  by  miners  customs  or 
usages,  834,  n.  13 

characteristics  of,  830  and  n.  1  to  5 

character  of  land  within  State,  872,  n. 
49 
collection  of  cases  relating  to  leasing 
act,  862,  n.  44 

conjoint,  and  option,  831,  n.  8 

construction  of,  830  and  n.  3,  4;   833 
and  n.  12;  834,  n.  13 

contract   as   to   ownership   of   improve- 
ments  and   machinery,   838,   n,   18 

contract  for  labor  is  not,  831  and  n.  7 

conveyance,  effect  of,  as  a,  830,  n.  4 ; 
832  and  n.  11 

county  leases  by  board  of  supervisors, 
878a  and  n.  56 

coupled  with  option,  831,  n.  7 

county  lands,  878a  and  n.  54 

covenants  in,  833  and  n.  12 ;  834  and 
n.    13,    14;    836    and    n.    16;    840 
and  n.  22  to  26 
construed  against  lessor.  833  and  n 
12 

continuously,  834  and  n.  13 
is   not   covenant   to   work   continu- 
ously, 834  and  n,  14 
to  work  property,  834  and  n.  13,  14 

conveys  nothing  but  right  to  search  for 
and  extract  minerals,  830,  n.  4 

defined,  830  and  n.  1 

description  under  provisions  of  leasing 
act,  855  and  n.  38 

discussion   of   acts   of  1914   and   1920, 
862,  n.  44 

distinction   between   oil   and   gas,   agri- 
cultural and,  830  and  n.  2  to  5 

do  not  constitute  sale  of  land  or  min- 
eral, 832  and  n.  11 

essence  of,  831  and  n.  9,  10 

estoppel  of  lessor  from  claiming  forfei- 
ture or  possession,  840  and  n.  24 

exclusions  in  leasing  act,  860 

exclusive   right   to   prospect  and   mine, 
830,  n.  1 

extension  of.  837  and  n.  17 

acts  of  lessor  that  hinder  and  delay 

operate  as,  837  and  n.  17 
original  contract  not  waiver  of  time 
as  essence,  831,  n.  8 

extracting   minerals    from    waters,    877 
and  n.  54 


910 


INDEX 


(References  are  to  sections) 


Mining  Leases — Continued 

federal,  leases  of  potash  lands,  846,  n. 
33 
oil  and  gas  regulations,  862,  n.  44 
permits     and     leases,     collection     of 
cases,  862,  n.  44 
forfeiture  of,  840  and  n.  22  to  26 
absence  of  provision  for,  831,  n.  7 
concurrent  or  joint  action  of  lessors 

necessary  to  declare,  840,  n.  22 
confined  to  failure  of  lessee,  840  and 

n.  22 
loss  of  rights,  831,  n.  7;  840,  n.  24 
not  enforced  unless  right  clear  and 

conclusive,  840,  n.  24 
not  favored  in  law  or  equity,  840,  n, 

24.     See  833,  n.  12 
notice  of  by  joint  lessors,  840,  n.  22 
proof  must  be  clear  and  convincing, 

840,  n.  24 
rule  in  oil  and  gas  cases,  833,  n.  12 ; 

840  and  n.  22  to  26 
unreasonable    delay    in    commencing 
work  subjects  to,  836,  n.  16 
form  of,  immaterial  if  requisites  of,  are 
present,  830,  n.  1 
words  of  no  consequence,  830,  n.  1 
grants  easement,  830,  n,  4 
grants    incorporeal    hereditament,    830, 

n.  4 
have  peculiar  details,  831  and  n.  6 
implied  covenants,  836  and  n.  16;  840 
and  n.  22 
express,  unobservance  of,  840,  n.  22 
for  dilijrent  search  and  operation,  836 

and  n.  16 
nonobservance    of,    not    ground    for 
forfeiture,  840  and  n.  22 
inchoate  title  defined,  844  and  n.  31 
Indian  reservation,  864 
interest  in  land,  831,  n.  7 
interpretation  of,  836,  n.  16;  843  and 

n.  30 
known   mineral   lands,  lease  by   state, 

872  and  n.  49 
known  mineral  lands  by  state,  benefi- 
ciaries, 872,  n.  49 
construction  of  act,  872^  n.  49 
leasing  act,  applicability  of,  852  and  n. 
37,  38 
lands  excluded.  860  and  n.  42 
permits   and   leases   issued    by   land 

department,  861  and  n.  43 
removal   of  limitations,   862   and   n. 

44 
repeal  of  part  of  mining  act,  859  and 

n.  42 
severance  of  oil  and  gas  lands,  862, 
n.  44 
leasing    acts   of   1914    and    1920,    dis- 
cussed. 862,  n.  44 

boand  to  continue  work,  884,  n. 
18 


bound    to    proceed    in    mining    with 

reasonable  diligence,  836  and  n.  16 

lessee's  right  of  renewal  in  perpetuity, 

832,  n.  11 
levels,  working  between,  833,  n.  12 
limitations  in  leasing  act,  862  and  n.  44 
location   and,   may    be   made   on   same 

day,  841  and  n.  27 
Louisiana  sulphur  lands  in,  865  to  870 

and  n.  47 
machinery,  removal,  838  and  n.  18,  19 ; 

840  and  n.  26 
may  be  mere  option,  830,  n.  1 
may  be  option,  830,  n.  1 
minerals  contained  in  waters  of  Cali- 
fornia, 877  and  n.  54;  878  and  n. 
55 
miner's  customs  cannot  vary,  834,  n.  13 
mining  act,  repeal,  in  part,  859  and  n. 

38 
mining  law  repealed  as  to  deposits  of 
coal,    phosphate,    sodium,    oil,    oil 
shale  and  gas,  859  and  n.  42 
mining  laws  repealed  in  part  by  later 

leasing  acts,  838,  n.  34 
mining  machinery,   apparatus   and   ap- 
purtenances, not  fixtures,  838  and 
n.  19 
removal  of,  838  and  n.  18,  19 
mortgage,    sale    on    foreclosure    defeats 

prior,  837,  n.  17 
national  forests  location  of  coal,  phos- 
phate,   sodium,    oil,    oil    shale   and 
gas  withdrawn,  859  and  n,  42 
not  necessary  to  use  term  "lease,"  830, 

n.  1 
not  sale  of  any  part  of  land,  832  and 

n.  11 
oil  and  gas  leases  can  not  always  he 
enforced    to    strict   letter    of    con- 
tract, 842  and  n.  28 
conveys  no  title,  830,  n.  4 
covered  by  homestead  patent,  rights 
and  liabilities  of  lessee,  862,  n.  44 
discussed,  842  and  n.  28 
in  class  of  their  own,  842  and  n.  2S 
land  must  be  taken  in  compact  form. 

855  and  n.  38 
lease  by  permittee,  856  and  n.  .38 
not    to    exceed    twenty-five    hundred 

and  sixty  acres,  854  and  n.  .38 
permit,  application  for,  defined,  838 

n.  34 
principal  purpose  of,  843,  n.  30 
renewals  of,  832,  n.  11 
rights  of  parties  to,  well  stated,  843, 

n.  29 
rule  of  construction  in,  833,  n.  12 
special    jurisprudence,    instances    of. 

843  and  n.  29,  30 
speculative  purposes  prohibited,  843, 

n.  80 
'subsequent  to  mortgage,  837,  n.  17 
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surveyed,  on,  or  unsurveyed  land,  855 

term  of,  857 

title  inchoate  until  oil  is  found,  844 

and  n.  31 
unopened  mines,  832,  n.  11 
void  after  twenty -five  years  in  Cali- 
fornia, 830,  n.  1 
wlien  oil  found  vested  right  to  pro- 
duce, 844  and  n.  31 
oil  leases,  rights  of  parties  stated,  844, 
n.  31 
strictly     construed     against     lessees, 
843,  n.  29 
•Ml  private  land  grants,  871  and  n.  48 
open  mines  or  quarries,  832  and  n.  11 
conjoint,  and  mining  lease,  831,  n.  8 
option,  coupled  with,  are  separate  in- 
struments and  option  may  outlivo. 
831  and  n.  8 
coupled  with,  status  of  holder,  831, 

n.  7 
extension    of    time    of    payment    not 
waiver  of  stipulation  that  time  is 
essence,  831,  n.  8 
failure  of  assignee  to  make  requirod 

payments,  831,  n.  7 
may  outlive,  831  and  n.  8 
separate   instruments,   831   and   n.   S 
so-called  may  be,  830,  n.  1 
time  as  essence,  831,  n.  7,  8 
without  forfeiture  clause,  831,  n.  7 
option  holder  may  stand  in  position  of 
lessee  and  not  purchaser,  831,  n.  7 
optionee  as  lessee,  831,  n.  7 
ore,  not  sale  of,  830,  n.  4 ;  832,  n.  11 
royalty  does  not  operate  as  sale  of 
ore  in  place,  832,  n.  11 
ore,  sale  of,  832,  n.  11 
ore    or    mineral    constitute    rents    and 
profits   and  belong  to   tenant,   832 
and  n.  11 
peculiarities  of.  831  and  n.  6  to  10 
permittee,  by,  856  and  n,  39 

has  preferential  right,  856  and  n.  30 
permits  and  leases  issued  by  secretary 

of  the  interior,  861  and  n.  43 
potash  lands,  846  and  n.  33 
potash  leases,  846,  n.  33 ;  847,  848  and 
n.  35;  849  and  n.  35;  850  and  n. 
34,  36 ;  852  and  n.  38 
acreage  and  description,  854  and  n. 

38;  855  and  n.  38 
acts  of  1914  and  1920  discussed,"" 862 

and  n.  44 
effect  of  repeal  of  act  of  October  2, 

1917,  858  and  n.  40 
fissure  veins,   exception  of,   851   and 

n.  36 
preferential  right,  857  and  n.  39 
prospecting  for  oil  and  gas,  850,  u. 
34 
private   land   grants,   character   of   de- 
posits, 871  and  n.  48 


leases,  871  and  n.  48 
royalty,  871,  n.  48 
prospecting  permits,   847;   849  and  n. 

35;  850  and  n.  36;  852  and  n.  38 
for    two    years    for    postassium,    849 

and  n.  36 
leases  for  deposits  of  coal  or  other 

minerals,  850  and  n.  36;  868  and 

n.  47 
prospector,  entry  by,  847  and  n.  33 
release    of   lessee    for    rents    not    fully 

accrued,  840  and  n.  23 
repeal  of  act  of  October  2,  1917,  858 

and  n.  40 
removal  of  fixtures,  forfeiture  does  not 

prevent,  840  and  n.  25,  26 
removal  of  machinery,  838  and  n.  18, 

19 
by  stipulation,  838  and  n,  18 
in  absence  of  stipulation  to  contrarv, 

838  and  n.  19 ;  840  and  n.  26 
rents  and  profits,  832  and  n.  11 ;  840 

and  n.  23,  24 
renewal  in  perpetuity,  832,  n.  11 
renewal,  uncertainty  as  to,  832,  n.  11 
repeals  by  leasing  act,  858  and  n.  38; 

859  and  n.  38 
rights  conveyed  by,  discussed,  830,  n.  4 
royalty  operates  as  sale  of  ore,  832,  n. 

11 
sale,  does  not  constitute  a,  of  land,  832 

and  n.  11 
Searles  Lake  exemption  of  from  opera- 
tion of  leasing  act,  853  and  n,  38 
severance  of  surface  and  mineral  rights 

discussed,  862  and  n.  44 
state  leases,  collection  of  statutes,  873 

and  n.  49 
special  legislation  affecting  minerals, 

873  and  n.  49 
States  entitled  to  lease  known  mineral 

lands  enumerated,  872,  n.  49 
subletting,  right  of,  845  and  n.  32 
sulphur    lands,    amendment    to   leasing 

act,  865,  n.  47 
in  Louisiana,  220a  and  n.  82a  ;  865 

and  n.  47 

limitation  in  number  of  leases,  868 
and  n.  47 

maximum  permit,  867 

oil  discovery,  870  and  n.  47 

rights  of  oil  permittee,  870 

royalty.  869  and  n.  47 

similarity  of  acts,  866  and  n.  47 
limitation  of  permits  and  leases  in, 

865,  n.  47 
sulphur  act  extended   to  New  Mexico. 

220a  and  n.  82a  :  865.  n.  77 
suspension  of  work,  835  and  n.  15 
what    must    occur    to    warrant,    835 

and  n.  15 
tenants  for  life  or  years,  832  and  n.  11 
term  of  lease  under  leasing  act,  857 
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time  always  essence  of,  831  and  n.  9,  10 
title,  inchoate,  844  and  n.  31 
not  conveyed,  830,  n.  4 
passed    to    State,    character   of   land 

not   subject    to   land   department's 

jurisdiction,  872,  n.  49 
patent   issued   under  act  of  October 

2,  1917,  confers,  to  land  and  con 

tents,  848,  n.  34 
patent,  mineral,  will  issue  to  subse- 
quent locator  acquiring  by  deed  un- 
completed homestead  entry,  846,  n. 

33 
unopened  mines,  832  and  n.  11 

contract  for  opening,  832  and  n.  11 
unreasonable  delay  to  commence,  may 

cause  forfeiture,  836,  n.  16 
water  containing  minerals,  878  and  n. 

55 
in  California,  877  and  n.  54 ;  878  and 

n.  55 
waters,   extracting  minerals  from,   877 

and  n.  54 
what  does  a,  vest  in   the  lessee,  830, 

n.  4 
whether  called  lease,  license  or  contract 

of  employment  result  is  same,  830. 

n.  1 
Wind  River,  863  and  n.  45 
working  between  levels,  833,  n.  12 
working  the  claim,  833,  n.  12;  834,  n. 

13,   14;   835  and  n.   15;   836   and 

n.  16 ;  837  and  n.  17 

Mining  Licenses 

acquiescence    does    not    create    irrevo- 
cable, 882,  n.  9 
adverse  possession,  885  and  n.  12 
assignability,  882,  n.  7 
assignment  terminates  privilege,  882,  n.  7 
consent  to  creation,  879,  n.  2 
consideration,  basis  of,  882  and  n.  7 
construction  of,  881  and  n.  6 
cotenant,  as  licensor,  887  and  n.  14 
as    licensor,    limitation,    887    and    n. 

14 ;  1171  and  n.  62,  63 
limitation  of,  887  and  n.  14 
damages,  884  and  n.  11 
deed,  may  be,  880  and  n.  4,  5 

revokes,  882,  n.  7 
defined,  879  and  n.  1,  2,  3 ;  882,  n.  7 
distinction  between,  and  easement,  881, 

n.  6 
lease  and,  881,  n.  6 
easement,  distinction  between  and,  881, 

B.  6 
essential  elements  defined,  879.  n.  2 

exsmple,  879,  n.  2 
estoppel  not  created  by  passive  acqui 

escence,  882,  n.  9 
founded  upon  personal  confidence,  882. 

n.  7 


grant  or  prescription,  882,  n.  8 
grant  deed  may  be,  880  and  n.  5 
grant  of  land  to  prospect,  881,  n.  6 
granted  for  years  or  in  fee,  882,  n.  7 
how  construed,  880  and  n.  6 
incorporeal   hereditament   defined,   882, 

n.  7 
injunction,  884  and  n.  10 

refusal    to    surrender,    consequences, 
884  and  n.  10,  11 
intention   controls,   examples,   880   and 

n.  4 ;  881,  n.  6 
interest  of  licensee,  881,  n.  6 
irrevocable,  883  and  n.  9 ;  885  and  n.  12 
irrevocability,  883  and  n.  9 
lease,  or,  881  and  n.  6 
construction,  881,  n.  6 
defined,  881,  n.  6 
examples,  881,  n.  6 
of  mine  and,  distinction,  881,  n.  6 
revokes,  882,  n.  7 
licensee  entitled  to  injunction  and  dam- 
ages, 884  and  n.  10,  11 
may  be  verbal,  882,  n.  7;  883,  n.  9 
mortgage  terminates  privilege,  882,  n.  7 
no  interest  or  right  in  realty,  882,  n.  7 
not  breach  of  title,  882,  n.  7 
not  covenant  running  with  land,  882, 

n.  7 
not  exclusive,  881,  n.  6 
option,  characterized  as,  883,  n.  9 

irrevocable,  883,  n,  9 
parol,  882,  n.  7 
passive    acquiescence    does    not    create 

irrevocable,  882,  n.  9 
personal  confidence  foundation  of,  882, 

n.  7 
personal  privilege,  882,  n.  7 
privilege  or  permit,  879  and  n.  1,  2,  3 
proceeds  personal  property.  881,  n.  6 
profit  a  prendre,  defined,  882,  n.  8 
property,    reasonable    time    to    remove, 
886  and  n.  13 
right  in  ore  extracted,  882,  n.  7 
quit  claim  may  be.  880  and  n.  3 
reasonable    time    to    remove    property, 

886  and  n.  13 
refusal  to  surrender,  884  and  n.  10,  11 
removal  of  property,  886  and  n.  13 
reasonable  time  for,  886  and  n.  13 
revocability,  882  and  n.  7,  8 

revocable   at   will   and   unassignable, 

882  and  n.  7 
revocable  by  sale,  deed,  lease  or  mort- 
gage, 882,  n.  7 
revocation   by   sale  or  mortgage,   882, 

n.  7 
sale  revokes,  882,  n.  7 
subsequent  grantees,  881,  n.  6 
title,  by  prescription,  885  and  n.  12 

no  breach  of  warranty,  882.  n.  8 
verbal  agreement  merely  a,  882,  n.  7 
waste,  by  licensee,  884  and  n.  10.  11 
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Mining   Locations 
See  Land  Department,  Locations 

Mining  Partnerships 
abandonment  of  work  ends,  900  and  n. 

21 
accounting,  899  and  n.  19 

action  at  law  can  not  be  maintained, 

899,  n.  19 
action  at  law  will  lie,  899,  n.  19 
before  dissolution,  899,  n.  19 
charges  and  credits,  899,  n.  19 
partner  entitled  to,  899  and  n.  19 
rule  as  to,  899  and  n.  19 
settlement,  899,  n.  19 
suit  for  an,  898,  n.  18 
actions,  905  and  n.  31 

at  law,  899,  n.  19 
actual  operation,  889  and  n.  2  to  6 
working  by  partners,  890  and  n.  7 
advances  to,  898,  n.  18 
agreement  between  owners  of  mines  and 
oil  leases  may  make  ordinary  part- 
nership, 809,  n.  42 
on  happening  of  contingent  event  is 

not,  889  and  n.  4 
to  buy  does  not  constitute,  889  and 

n.  2 
to    secure   paying   mine    is   not,    889 
and  n.  3 
assessments  may  be  levied  upon  notice, 

898  and  n.  18 
assignment  does  not  dissolve,  900  and 

n.  25 
bankruptcy   of  single   partner,   896,   n. 

14 
California,    uniform    partnership    law, 
888,  n.  1 
statutory  provisions,  894,  n.  12 
commercial    partnerships,    law    govern- 
ing applicable  to,  891  and  n.  8 
may    exist    in    working    property    by 
agreement,  891,  n.  8 
contribution,  898  and  n,  18 

forfeiture  does  not  follow  delinquen- 
cy, 898  and  n.  18 
co-owners,    actually    working    propertv 
are,  892  and  n.  9,  10 
agreement  to  form,  892,  n.  9 
arrangement  between  as  to,  892  and 

n.  10 
cessation  of  actual  working,  892,  n. 

9,  10 
may   work   mine   without,   892,   n,   9 
not  necessarily  members  of,"  892  and 

n.  9,  10 
not  participating  not  liable  for  debts, 

892  and  n.  10 
operation  of  leases,  908,  n.  42 
working  without  being,   892  and   n. 
10 
cori)oration,  agreement  not  necessarily 
one  of  partnership,  901,  n.  27 


can   not  ordinarily   enter  into   part- 
nership, 901,  n.  27 
may  become  partner,  901  and  n.  27 
courts   of   equity,   jurisdiction,   904,   n. 

30 
creation,  888  and  n.  1 ;  891  and  n.  8 
death  of  partner,  891,  n.  8 

debts  and  liens,  892,  n.  10;  896,  n. 
14 ;  897  and  n.  16,  17 ;  899,  n.  19 
debtor  not  a  partner,  889,  n.  2 
defined,  888  and  n.  1  to  5 
delectus  personae  none  in,  891  and  n.  8 
how  waived,  891,  n.  8 
may  be  waived,  891,  n.  8 
meaning  of,  891,  n.  8 
discussed,  889,  n.   2;   891,  n.  8;   900, 

n.  22 
distinction  between  ordinary  and,  891 

and  n.  8 
dissolution,  actual  notice  of  necessary, 
897,  n.  17 
agreement  to  resume  work,  900  and 

n.  21 
constructive  notice  by  record  of  in- 
strument not  suflScient,  897,  n.  17 
no  time  set,  900  and  n,  26 
of,  900  and  n.  20  to  26 
sale   or  assignment  of  interest  does 

not  work,  900  and  n.  24,  25 
sale  of  whole  property,  900  and  n.  23 
termination  of,  900  and  n.  21 
under  equitable   principles,   900   and 

n.   26 
what  does  not  create  a,  891  and  n.  8 ; 
900  and  n.  20,  24,  25 
distinction    .'between    commercial    and, 
891,  n.  8 
between  ordinary  and,  891  and  n.  8 
employ  laborer,  partner  may,  893,  n.  11 
forfeiture,  effected,  900,  n.  26 

express  agreement  for,  898  and  n.  18 
instances  of  what  does  not  constitute, 

888,  n.  1 
grubstake  contracts 
abandonment 

collection    of    authorities,    909,    n. 

48 
inference  of,  909,  n,  48 
action 

evidence,  908,  n.  43 
in  equity,  908,  n.  43 
to  declare  trust,  908,  n.  43 
adequate   consideration   defined,   906, 

n.  39 
Alaska,  requirement  in,  907  and  n.  33a 
also  called  prospecting  contracts,  908, 

n.  40 
bargain  and  sale,  908,  n.  40 
basis  of,  907  and  n.  38,  39 
California,  requirement  in,  907  and 

n.  33b 
common  venture,  908,  n.  40 
courts  of  equity,  rule  in,  908,  n.  43  ; 
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Mining  Partnerships — Continued 
grubstake  contracts — continued 

consideration,  must  be  adequate.  907 
and  n.  30 

cotenants,  no  presumption  of  partner- 
ship, 908  and  n.  42 

defined,   907   and   n.  33   to  39;   908 
and  n.  40  to  45 

discovery,    907   and    n.    36;    908,    n. 
40;  910,  n.  52 

discovery  after  ending  of,  910,  n.  52 

discussed,  907  and  n.  33  to  39;  908 
and  n.  40  to  45 

dissolution,  909,  n.  47 

duty  of  prospector,  912  and  n.  55,  56 

enforceable  in  equity,  907  and  n.  37 : 

908,  n.  43 

essential  right,  913  and  n.  57 
establishing  trust,  908,  n,  43 
evidence,  908,  n.  43;  913,  n.  57 
Idaho,  requirement  in,  907  and  n.  34 
in    nature    of    qualified    partnership, 

908  and  n.  40 
interests  equal,  907,  n.  37 
laches,    compilation    of    authorities, 

909,  n.  49 
excused,  909,  n.  49 

no  absolute  rule  as  to  what  con- 
stitutes, 909,  n.  49 

location,  fraudulent,  912,  n.  56 
may    be    made    by    one    person    in 
name  of  another,  907,  n.  37,  38 
notice,  construed,  908,  n.  43 

must   be   based    upon    suflScient   con- 
sideration, 907  and  n.  39 

must  be  in  writing  in  certain  states, 
907  and  n.  33a  to  36 

must    not    be    vague,    uncertain,    in- 
equitable nor  unjust,  907  and  n.  38 

nature  of,  907  and  n.  33  to  39;  908 
and  n.  40  to  45 

need   not   state   interests   of   parties, 
907.  n.  37 

Nevada,  requirement  in,  907  and  n.  35 

no  presumption  of  partnership,  908, 
n.  42 

not  mining  partnership,  908  and  n. 
41 

oral  or  written   will  be  enforced   in 
equity,  907  and  n.  37 

outfitter,  defined,  908,  n.  40 
duty  of,  911  and  n.  53 
entitled  to  accounting,  912,  n.  56 
must  furnish  supplies  or  contract 

fails,  911  and  n.  53 
supplies  the  grub,  908,  n.  40 

parties  to.  tenantt  in  common,  908 
and  n.  42 

partnership  no  presumption  from  co- 
tenancy, 908,  n.  42 
word  improperly  used,  008,  n.  40 

pleading,  904,  n.  30 


preponderance  of  evidence  not  neces- 
sary, 908,  n.  43 
presumption   of  liability,  891,   n.  8; 

895,  n.  16 
prospector,  as  trustee,  908,  n.  43 

defined,  908,  n.  40 

duty,  912  and  n.  55,  56 

fraud,  912,  n.  56 

may  locate  upon  his  own  account, 
911  and  n.  54 

must  make  proper  location  cover- 
ing discovery,  912  and  n.  56 

must  use  reasonable  diligence,  912 
and  n.  55 

performs  the  labor,  908,  n.  40 

rights  of,  907  and  n.  57,  58,  59; 
911,  n.  53,  54 
qualified  partnerships,  908,  n.  40 
quieting  title,  913.  n.  57 
recording  in  California,  907  and  n.  33b 
rescission  of  agreement,  904,  n.  30 
right  to  property   must  be   acquired 

under,  913  and  n.  57 
rule  charging  parties  as,  899  and  n.  5 
sometimes    called     prospecting    con- 
tracts, 908,  n.  40 
statute  of  limitations,  909,  n.  49 

suspended,  909,  n.  49 
subsequent  locations   under,   909,    n.      M 

47  ■ 

termination  of,  909  and  n.  46  to  51 

collection  of  cases,  909,  n.  49 
title,  907  and  n.  37;  908  and  n.  40 

to  45;  913  and  n.  57 
what   does   not    constitute,    908    and 

n.  44,  45 
what  is  not,  908,  n.  40 
when  mining  partnership,  908  and  n. 

41,42 
joint  adventure 

acquirement  of  claims,  903,  n.  29 
actions,   904,   n.   30 

at  law  do  not  preclude  suit  in 
equity  for  accounting,  905  and 
n.  30a 

grounds  for,  905  and  n.  30a,  31 
adequate     consideration,     definition, 

907,  n.  39 
agreement,  absence  of,  903,  n.  29 

breach  of,  900,  n.  26 ;  905,  n.  30a ; 
911  and  n.  53,  54 
collection  of  cases  affecting,  904,  n. 

30 

distinguishing,  888,  n.  1 
complaint,  based  on,  904,  n.  30 
consideration,  mutual  promises  suffi- 
cient, 903  and  n.  29 
contract,  900,  n.  22;  903,  n.  29 

nature  of,  908  and  n.  40  to  45 

need  not  be  express,  903,  n.  29 
purchasers  of  royalty  interest,  902, 

n.  28 
sufficient  support  for,  903  and  n.  29 
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corporations  may  join  in,  901  and  n. 
27 

defense,  905  and  n.  31 

defined,  902,  n.  28;  904  and  n.  30 

defrauded  member,  904,  n.  30 

discussed,  902,  n.  28 

dissolution,  actual  notice  of,  897,  n. 

17 
erasure  of  name  from  location  notice, 

904,  n.  30 
established,  903,  n.  29 
fiduciary    relation,    895,    n.    13;    904 
and  n.  30 

discussed,  904,  n.  30 
forfeiture,   how   effected,   900,   n.   26 
fraud  of  prospector,  912,  n.   56 
misrepresentation      and      conceal- 
ment, 904,  n.  30;  912,   n.  56 
guidance  of  courts,  900,  n.  22 
laches,    each   case   determined   to   its 

circumstances,   909,   n.  49 
location  of  claim,  904,  n.  30 
may   not   relocate  claim,   904,  n.  30 
may  rescind,  sue  in  equity  or  sue  for 

damages,  904,  n,  30 
may  sue  another  at  law.  904,  n.  30 
may  withdraw  by  failure  to  perform 

or  by  consent,  906  and  n.  32 
pleading,   903,   n.  29 
profits  and  losses,  903,  n.  20 
prohibition     from     acquiring     rights, 

903,  n.  29 
refusing  to  perform,  904,  n.  32 
rule  of  law  governing,  902  and  n.  28 
tendency    of    modern    decisions,    902 

and  n.  28 
termination  of,  906  and  n,  32 
trustees  for  each  other,  904,  n.  30 
withdrawal  from,  906  and  n.  32 
law  governing,  891  and  n.  8 
lease,  operating  under  constitutes,  892, 

n.  9 
liability,  897,  n.  16 ;  898.  n.  18 
lien,  no  deprivation  of,  895,  n.  14 
liens  and  debts,  892,  n.  10 ;  896,  n.  14 ; 

897  and  n.  16,  17 ;  899,  n.  19 
limited  partnerships,  891,  n.  8 
limited  powers,  893  and  n.  11 

of  members  or  managers  of,  893  and 
n.  11 
majority  controls,  894  and  n.  12 

discussed,  894,  n.  12 
majoritv  acts  jealously  scrutinized,  894, 
n.  12 
liabilities,  894  and  n.  12 
management    and    control,    failure    to 

agree,  894  and  n.  12 
minoritv's    right    to    resort    to    courts, 

894,  n.  12 
-money    supplied   by    partner,    890    and 
n.  7 
mortgage  by  one  partner  does  not  affect 
interest  of  the  others,  895,  n.  14 


mortgagor's  right  to  marshalling  of  as- 
sets, 895,  n.  14 
oil  well,  drilling  of,  does  not  constitute, 

888,  n.  1 
partner,  acquiring  interest  of  partner, 
895,  n.  13 
bankruptcy  of  single,  895,  n.  14 
buying  interest,  896  and  n.  15 
buying  interest  without  knowledge  of 

associates,  895,  n.  13 
corporation  may  be  a,  901  and  n.  27 
death  of,  891,  n.  8 
entitled     to     accounting,     discussed, 

899,  n.  19 
has  authority  to  employ  laborer,  893, 

n.  11 
mortgage  of  single,  895,  n.  14 
not  trustee,  900,  n.  20 
selling  interest,  896  and  n.  14;  897, 

n.  17 
transfer  of  interest,  891,  n.  8 
transferee  becomes  a,  900,  n.  20 
partners,   are   trustees  for  each   other, 
895  and  n.  13 
liable  to  each  other  for  expenses  and 

losses,  898,  n.  18 
lien  upon,  property,  897,  n.  17;  898 

and  n.   18 
physical  work  by  each  not  essential, 

890  and  n.  7 
purchase    of   partner's   interest,    896 

and  n.  15 
property      worked      not      necessarily 

owned  by,  892,  n.  9 ;  895,  n.  13 
sale  of  interest,  896  and  n.  14 ;  900, 

n.  20,  24 
withdrawal,  effect  of,  900  and  n.  22 
sale   of  interests,   896  and  n.   14,   15; 

900  and  n.  24,  25 
state  provisions,  directory,  888  and  n.  1 
statute  of  frauds,  not  within,  889  and 

n.  6 
supplying   money   equivalent   to   work, 

890  and  n.  7 
tenants  in  common  may  form,  892,  n.  9 
agency,   agreements  and  hiring  con- 
tracts distinguished  from,  888,  n.  1 
need  not  form,   to  work   mine,  892, 
n.  9 
termination,  burden  of  proof,  900  and 
n.  21,  26 
notice  of,  900,  n.  26 
title,   not  necessarily   in    fee,   899   and 

n.  2 
trust  not  violated,  900,  n.  20 
uniform  partnership  law,  888,  n.  1 
what  does  not  constitute  a,  888  n.  1 ; 
889  and  n.  2  to  5 ;  892  and  n.  9,  10 
withdrawal   from   agreementf  906   and 

n.  32 
working  the  claim,  892  and  n.  9,  10; 
893  and  n.  11 ;  894  and  n.  12 ;  895, 
n.  13  ;  897,  n.  17 ;  900  and  n.  21 
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Mining   Patents 

See,  also.  Adverse  Claims,  Adverse 
Suits,  Federal  and  State  Courts, 
Federal  Statute  of  Limitations, 
Land  Department,  Patent  Pro- 
ceedings, Public  Domain,  Separate 
Property,  State  Statutes  of  Limita- 
tions, Suits  Affecting  Mining  Pat- 
ents, Title,  Void  Patents 
accredited  evidence  of  rights,  927,  n.  44 
adds  but  little  to  security  of  patentee, 

914  and  n.  10 
advantages  and   disadvantages  of,  dis- 
cussed, 949  and  n.  88 
adverse  claimants,  priority,  933  and  n. 

60 
adverse    possession,    burden    of    proof, 

938,  n.  69 
adverse  suit,  what  considered,  938,  n.  72 
agricultural  patent,  919a  and  n.  21a 
conditions    at    time   of   final    proofs, 

929,  n.  47 
conveys   no   interest  in   known   min- 
eral deposits,  929,  n.  47 
conveys  no  interest  in  mining  claim, 

929,  n.  47 
conveys      surface      and      subsurface 
rights,  914,  n.  1 ;  915,  n.  12 ;  919a, 
n.  21a 

mineral    deposits    within    patented 
agricultural  area,  929,  n.  47 
distinction   between  and,  914,  n.  2 ; 

915,  n.  12 
general  rule,  919a  and  n.  21a 
good  faith  of  applicant,  929,  n.  47 
mineral   land    purchased   as   agricul- 
tural,  cancellation   of,   929,   n.   47 
mineral    rights    under,   919a    and    n. 

21a;  928  and  n.  47 
subsequent  discovery,  928  and  n.  47 
alien,  conveyance  to,  914,  n.  5,  7 
alienage  of,  unrestricted,  914,  n.  7 
annual  expenditure  not  necessary,  921 

and  n.  28 
annulment,  by  one  in  control  of  legal 
title,  926,  n.  43 
does  not  preclude  assertion  of  equi- 
table rights  by  one  not  party,  942 
and  n.  80 
for  fraud,  927  and  n.  45,  46 
only  in  name  of  government,  926  and 
n.  43 
application   for   new,   how   made,   941, 
n.  76 
rule  that  only  surface  rights  deter- 
mined, 938,  n.  72 
second  or  amended  after  cancellation, 

923.  n.  36 
time  for.  914  and  n.  5 
apex,  position  within  claim,  929,  n.  55 
attack  by  government,  proof  necessary, 
938,  n.  72 


avoiding,   grounds  for,   938,   n.   72 
blind  veins  within  tunnel,  935  and  n. 

62 
bona   fide   purchaser,   defense   must  be 
pleaded  and  proved,  927,  n.  45 
is  affirmative,  defense,  927,  n.  45 
perfect  defense,  927,  n.  45 
Califomian  rule  as  to  date  of  location, 

939,  n.  73 
cancellation  and  vacation   of,  926  and 
n.  43,  44 
of  certificate,  922  and  n.  21  to  24; 
923  and  n.  35,  36 
cancel,  suit  to,  should  be  sustained  by 
proof    which    produces    conviction, 
926,  n.  44 
carry,  rights  conferred  by  law,  914  and 

n.  3 
character  of  land,  discussed,  920,  n.  47 

mistake  as  to,  927,  n.  46 
collateral  and  direct  attack,  925,  n.  41, 
54 ;  929,  n.  47,  49,  50 ;  930,  n.  57 ; 
938,  n.  68,  72;  939,  n.  73 
collateral  attack  by  trespasser,  93S.  n. 
70 
conclusive  against,  930,  n.  57 :   939, 

n.  73 
presumption  of  court,  938,  n.  72 
second,  subject  to,  924  and  n.  39 
when  void,  925,  n.  41;  929,  r.  50; 
938,  n.  72 
common    practice    in    application    for, 

942,  n.  78 
concealment    of    facts    insufficient    for 

attack  upon,  927,  n.  46 
conclusive,  as  to  third  persons,  930,  n. 
57;  934  and  n.  61 
between  parties  and  privies,  930,  n. 

57 
evidence    against    collateral    attack, 

929,  n.  50;  939,  n.  73 
not  void,  926  and  n.  44 

what  is  determined  by,  939,  n.  73 
what  is  not  determined  by,  939,  n.  73 
when  not,  930  and  n.  57;  931  and  n. 

58 ;  932  and  n.  59 ;  936,  n.  63,  64 ; 

937  and  n.  65,  66,  67 ;  942  and  n. 

77.  78,  80 
conclusiveness  of,  929,   n.  47,  48,  50; 

930,  n.   57 

conditions  under  which  new,  will  issue, 

941,  n.  76 
conflicting  calls  in,  930,  n.  57 
conflicts     in     respect     to     extralateral 

rights,  914,  n.  2 
construed  same  as  deed,  930,  n.  .57 
contiguity  defined.  918,  n.  19 

of  claims  in,  918,  n.  19 
contiguous,  claims  bisected  by  mill  site 

are  not,  918,  n.  19 
correcting  mistakes  in,  941  and  n.  75, 

76 
Costigan's  views  on,  949  and  n.  88 
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court's  jurisdiction,  914,  n,  2 ;  918,  n. 
19 ;  919,  n.  20 ;  929,  n.  48.  50 ;  938 
and  n.  72 ;  942,  n.  77,  78 
courts  frequently  refer  to  plats  and 
field  notes  to  determine  boundary, 
943.  n.  81 
cross  veins,  Colorado  rule,  914,  n,  11 

rule  as  to,  915,  n.  11 
covering  same  land,  924,  n.  38 
cuts  off  interveninj?  claims,  939,  n,  73 
deed  of  government,  914  and  n.  1 
deficiency  of  facts  in,  932,  n.  59 
delivery  not  necessary,  914,  n.  1 
description  in,  946  and  n.  84 
determines  surface  area,  914,  n.  2 
difference     between     and     agricultural, 

914,  n.  2 
dignity    of    unpatented    mining    claim, 

914,  n.  5 
dip,  following  into  adjoining  territory, 
938,  n.  72 
following  vein  upon.  915,  n.  11 ;  929, 
n.  53  ;  938,  n.  72 ;  939,  n.  73 ;  945 
and  n.  83 
direct  and  collateral  attack,  925,  n.  41, 
54 ;  929,  n.  47,  49,  50 ;  930,  n.  57 ; 
938,  n.  68,  72;   939,  n.  73 
discovery,  conclusive  proof,  939  and  n. 
72 
effect  of  subsequent,  928  and  n.  46 
no  assertion  of  prior,  915,  n.  11 
not  evidence  of  prior,  915,  n.  11 
distinction,    between    agricultural    and, 
914,  n.  2 ;  915,  n.  12 
between    locator    and    patentee,    938, 
n.  72 
doctrine  of  relation  discussed,  939  and 

n.  73 
dower    in    patented    claim    under    state 
law,  947  and  n.  85 
may  create,  914,  n.  4 ;  947,  n.  85 
none   in   unpatented   claim,   947   and 
n.  85 
easements  not  affected  by,  937  and  n. 

67 

end     lines,     discovery     and     secondary 
veins.  929,  n.  53 
fixed  by.  929,  n.  53 
vein  need  not  extend  to,  929,  n.  53 
entry,  none,  effect  of,  931  and  n.  58 
equitable   rights,    barred    by   limitation 
or  laches,  942  and  n.  79 
not  foreclosed  to  party  unnamed,  942 
and  n.  80 
equitable  title,  acquired  by  possession, 
942,  n.  77 
assertion  of,  942  and  n.  80 
barred   by   limitation   or  laches,   942 

and  n.  79 
correction  of  mistake,  942,  n.  77 
patentee  as  trustee,  942,  n.  77,  78 
patentee  not  necessarily  owner,  942 
and  n.  77,  78 


evidence,  questions  not  settled  by,  939, 

n.  73 
extralateral  rights,  following  dip,  915, 

n.  11 ;  932  and  n.  59 ;  938  and  n. 

70 ;  939,  n.  73 
inclusiveness  of,  932  and  n.  59 
reservation  of,  940,  n.  74 
vein   need   not   extend   to   end   lines, 

929,  n.  53 
facts,  Californian  provision,  939,  n.  73 
dehors  the,  932,  n.  59 ;  939,  n.  73 
established  by,  929  and  n.  50  to  56 
existing  before  patent,  939,  n.  73 
not   established  by,   932,   n.   54,   59; 

939,  n.  73 
not  evidence  of,  before,  939,  n.  73 
provable  by  patentee,  939,  n.  73 
relating    to    discovery    and    location, 

939  and  n.  73 
false    and    fraudulent    testimony,    927, 

11.46 
false    testimony    or    forged    documents, 

927,  n.  46 
fraud,  adverse  claimant  afforded  oppor- 
tunity  to   contest   his   rights,   927, 

n.  45 
annulment  for,  927  and  n.  45,  46 
bona  fide  purchaser  perfect  defense, 

927,  n.  45 
burden    of    proof    upon    government, 

938,  n.  72 
defined,  927  and  n.  46 
direct     attack     by     government     on 

ground  of,  926,  n.  44 
equity  proceedings  to  set  aside,  pro- 
cured by,  927  and  n.  45 
legal   title  passes  although   procured 

by,  927  and  n.  45 
mistake    in    character,    not    ground, 

927,  n.  45 
not  void  nor  subject  to  collateral  at- 
tack, 926,  n.  44 
upon  government,  in  misrepresenting 

purpose  in   obtaining,   927  and  n. 

46 

misrepresenting  character  of 

ground,  927  and  n.  46 
fraudulent    and    false    proofs    do    not 

avoid  patent,  926,  n.  44 
good  faith  in  misdescribing  entry,  942, 

n.  77 
group  claims  must  be  contiguous,  918, 

n.   19 
description  of  locations,  918,  n.  19 
defined,  918,  n.  19 
description  in,  918,  n.  19 
discovery  after  application  for,  918, 

n.  19 
functions  of  land  department,  918,  n. 

19 
no  limitation  as  to  number  of  claims 

within,  918  and  n.  19 
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group  claims — continued 

noncontiguous    claims,    patentability, 

918,  n.  19 
part  rejected  balance  patentable,  918, 

n.  19 
what  are  not  contiguous,  918,  n.  19 
heirs,  issue  to,  924,  n.  38 
inconclusive,  as  to  acquisition  of  title, 
date    of    location,    or    extralateral 
right,  934,  n.  61 ;  939,  n.  73 
as  to  title,  liens  and  easements,  937 
and  n.  65,  66,  67 
initiatory  proceedings,  931  and  n.  58 
innocent  purchaser  protected,  927  and 

n.  45 
intervening  changes  of  title  disregarded 

in  applying  for,  942,  n.  78 
intruder  can   not  question   validity   of, 

938,  n.  72 
irregularly  issued  is  voidable  not  void, 

926  and  n.  44 
issued  to  rolocator,  938,  n.  72 
issues  to  several  patentees,  924,  n.  38 
known  lodes,  discussed,  916,  n.  14 
general    exception    in    placer    patent 

may  be  invoked,  936,  n.  63 
neither    placer    nor    townsite    patent 

conclusive,  936  and  n.  63,  64 
no  conclusive   presumption   of  exist- 
ence, 916,  n.  16 
no  title  to  in  placer  patentee,  916, 

n.  16 
not    synonymous    with    located    vein, 

916,  n.  14 
placer  and  townsite  patents  not  con- 
clusive against,  936  and  n.  63,  64 
l>lacer  patent  not  conclusive,  936,  n. 

63 
r)roof  discussed,  915,  n.  14 
townsite    patent    not    conclusive    as 

against,  936  and  n.  64 
within  placer,  916,  n.  16 
laud     department,     action     conclusive, 
929,  n.  48,  49,  50 
can    not   correct,    after   issuance   of, 

941,  n.  75 
cm   not  enter   into  agreement  with 
patentee  as  to  terms  of,  914,  n.  3 
decisions  free  from  collateral  attack, 

929,  n.  50 
duty  of,  914,  n.  3 ;  940  and  n.  74 
erroneous     determination     will     not 

avoid,  926,  n.  44 
functions  in  group  applications,  918, 

n.  19 
has  no  authority  to  correct  mistake 

in  outstanding,  941  and  n.  75 
ittsuing  second,  within  placer,  916,  n. 

16 
limitation     of    authority     to     insert 
terms  in,  914,  n.  3 ;  940  and  u.  74 
loss  of  JarisdicUon,  941,  n.  76 


power   to   set   aside   mining   location 
and  restore  to  public  domain,  923, 
n.  36 
without  power  to  cancel  mining  loca- 
tion, 923  and  n.  35 
lien  not  affected  by,  914  and  n.  4 
location   and,  discovery   proved  outside 
of,  933,  n.  59 
one  title,  914,  n.  2 
inception  of  grant,  914  and  n.  2 
lode,  and  placer,  entirely  different,  916, 
n.  14 
may  be  carved  out  of  prior  patented 

placer,  916  and  n.  16 
patented  across  tunnel  site,  935  and 
n.  62 
matter  of  self  interest  when  applied  for, 

914,  n.  8 
mill    site,    in    connection    with    quartz 
mill  or  reduction   works,  917  and 
n.  17 
single  or  in  conjunction  with  mining 
location,  917  and  n.  18 
mining  claimant  not  required  to  apply 

for,  914,  n.  5 
mining     location,     land     department's 
power  to  cancel,  923  and  n.  35,  36 
possessory  title  not  affected  by  can- 
cellation, 923,  n.  36 
mistakes,   advantage  can  not  be   taken 
of,  942,  n.  77 
correction  of,  941  and  n.  75,  76 ;  942, 

n.  77 
court  of  equity  may  correct,  942,  n.  77 
issued   in   lieu   of   homestead   patent, 
941,  n.  76 
monuments   control    erroneous   descrip- 
tion, in,  946  and  n.  84 
no  restriction  as  to  time  of  application 
for,  914  and  n.  5,  8 
as  to  use  or  sale  of,  914  and  n.  6,  7 
nonmineral,  not  defeated,  928  and  n.  47 
not  conclusive  as  to  extralateral  rights, 
932  and  n.  59 ;  939,  n.  73 
as  to  known  vein,  936  and  n.  63,  64 
as   to  right  of  vein   below   point  of 

union,  934  and  n.  61 
as  to  title  of  patentee,  or  that  liens 
or  easements  do  not  exist,  937  and 
n.  65,  66,  67;  942  and  n.  77 
of  date  or  record  of  location,  939,  n. 
73 
not  essential  to  use  of  mining  claim, 

914  and  n.  8 
omission  of  reservation  required  by  law 
does  not  enlarge  rights,  941,  n.  75 
operate  by  relation,  939  and  n.  73 
ordinarily   mistakes   and   omissions   in, 

can  not  be  corrected,  941,  n.  75 
parties  without  interest  obtaining,  are 
trustees  for  true  owner,  942,  n.  78 
patent,   conclusive   proof  of  discovery, 
939  and  n.  73 
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interest  forfeited,  942,  n.  78 
ironclad  in  potency,  914,   n.   1 
patentee,  as  trustee,  942  and  n.  77,  78 
facts  found  in  favor  of,  929,  n.  47 
may  show  omissions  in,  939,  n.  73 
not    necessarily    owner,    942    and    n. 

77,  78 
suit  against  may  be  barred  by  limita- 
tion or  laches,  942  and  n.  79 
transferring  title  during  patent  pro- 
ceedings   is    trustee    when,    issues, 
942,  n.  78 
perjury  must  be  extrinsic  or  collateral, 

927,  n.  46 
placer,  can  not  include  land  not  applied 
for,  941,  n.  76 
confers    no    extralateral    rights,    916 

and  n.  15 
conveys   all   minerals   and    unknown 

veins,  916  and  n.   14 
does  not  preclude  lode,  916  and  n.  16 
not  conclusive  as  against  known  lode, 

936  and  n.  63 

prima  facie  title  to  surface  and  all 

ores  and  minerals,  916  and  n.  14 

value  may  be  destroyed,  936,  n.  63 

placer  and  lode,  entirely  different,  916, 

n.  14 
plat  and   field   notes,   determine  limits 
of  patented  area,  943  and  n.  81 
discussed,  943,  n.  81 
plat  part  of  deed  or  grant,  943  and  n. 

81 
possessory  right  as  good  as,  914,  n.  5 
potency  of,  929  and  n.  48 
presumption,  all  antecedent  steps  duly 
taken,  938,  n.  72 
attending  lawful  issue  of,  938,  n.  72 
attending  validity  of,  not  open  to  re- 
buttal, 938,  n.  72 
conclusive  presented  by,  938,  n.  72 
court's  duty  to  indulge  in,  938  and 

n.  72 
discussed,  938,  n.  73 
failure  to  litigate,  938  and  n.  71 
in  favor  of  owner  of,  938,  n.  69 
instances  of,  938  and  n.  68  to  72 
ownership  of  ores,  938,  n.  70 
possession,  938  and  n.  69 
prima  facie  valid,  938  and  n.  68 
regularity  of  issuance,  938,  n.  68,  72 
trespass,  938  and  n.  70 
prima  facie  valid,  938  and  n.  68 
priority  of  location  not  conclusive,  930 

and  n.  57 
priority  of  right,  933  and  n.  60 

junior  locator  by,  obtains  older  and 
better  title,  933  and  n.  60 
proof,   burden   upon  attacker,  938  and 
n.  68,  69 
character  of,  938  and  n.  68,  69 
dehors,  932,  n.  59 


must   be  clear  and   convincing,   938, 

n.  68 
of  discovery,  relates  back  to  date  of 

location,  939  and  n.  73 
should  be  that  which  produces  con- 
viction, 926,  n.  44 
proprietor  of  a  vein  or  lode,  meaning 

of  term  in,  945  and  n.  83 
questions  foreclosed  by,  929,  n.  54 
quiet    possession    and    enjoyment,    938, 

n.  72 
quitclaim   deed  from  government,  914, 

n.  1 
recording,  is  delivery,  914,  n.  1 

not  necessary  to  pass  title,  914,  n.  1 
refusal  to  accept,  914,  n.  1 
register's  certificate,  after  issuance  an- 
nual   work    unnecessary,    921    and 
n.  29 
after  notice  given,  922  and  n.  34 
concellation     binding     upon     courts, 

922,  n.  30 
cancellation,  922  and  n.  30  to  34 
conclusive,  922,  n.  30 
destroys  all  steps  taken  by  appli- 
cant, 923,  n.  36 
distinction     between     cancellation 

and  suspension,  922,  n.  32 
does    not    affect    possessory    right, 

923,  n.  36 
effect  of,  922,  n.  30,  31;  923  and 

n.  35,  36 
grounds  for,  922  and  n.  30  to  34 ; 

923  and  n.  31,  32,  33 
hearing  must  follow  special  agent's 

report,  922,  n.  32 
improper,  922,  n.  34 
irregularity    in,    proof    of    posting 

cured,  922,  n.  33 
limitations  of  applicant  after  can- 
cellation, 922,  n.  30 
mere  incident,  923,  n.  36 
no   equitable   right  after   cancella- 
tion, 922,  n.  30 
not    evidence    of   forfeiture   or   re- 
linquishment,  923,    n.    36 
not  ground  for,  922,  n.  33,  34 
reinstatement  after,  922,  n.  34 
right   to   make  second   application 

after,  923,  n.  36 
showing  warranting,  922,  n.  34 
defined,  921,  n.  27 
equitable    right    to   patent,   921    and 

n.  28 
equivalent  to  patent,  921  and  n.  27 
reconveyance   to    United    States,    other 
land  conveyed  to  patentee,  941,  n. 
75,  76 
to  correct  error  in,  941  and  n.  76 
relates  back  to  location,  939  and  n.  73 
relocation  of  patented  claims  discussed, 
948  and  n.  86 
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relocator  as  trustee  for  prior  claimant, 

942,  n.  77 
relocator,  patent  to,  938,  n.  72;   942, 

n.  77 
reservations  in,  940  and  n.  74;  941,  n. 
75;   945  and  n.  82 
of  water  rights,  945  and  n.  85 
restricted   patents,   discussed,   920   and 
n.  22  to  26 
when  void,  920,  n.  22 
right  to,  equivalent  to,  issued,  914,  n.  3 
second,  collateral  attack  upon,  924  and 

n.  39 ;  925  and  n.  42 
second  patent,  erroneously  issued,  924 
and  n.  37,  38 
instance,  924,  n.  38 
junior,  void,  924  and  n.  39 
land    department    without    authority 

to  issue,  924,  n.  39 
question  may  depend  upon  extrinsic 

facts,  924,  n.  37 
senior  patent  not  invalidated  by  is- 
suance of,  924,  n.  39 
United  States  may  vacate  and  annul, 

924  and  n.  40 
void,  924  and  n.  37;  925  and  n.  41, 
42 
secret  easements,  945,  n.  82 
state  legislation,  subject  to,  944  and  n. 
82 ;  947,  n.  85 
principle  governing,  944,  n.  82 
suit  in  equity  by  government  to  avoid, 

938,  n.  72 
surface  rights  only  determined  by,  938, 

n.  72 
title,   action   of  land   department,   929, 
n.  48 
controlled   by   courts  after   issuance, 

929,  n.  48 
inception  of,  914  and  n.  2 
limitations  of  patentee's,  915,  n.  11 ; 

937  and  n.  65,  66,  67 
patentee  as  trustee,  942  and  n,  77,  78 
patent    superior    and    exclusive    evi- 
dence of,  914,  n.  1 
possessory,  maintained  without,  914, 

n.  4,  8 
presumptions    in    favor   of,   938   and 

n.  68  to  72 
reconveyance  to  United  States,  941 
and  n.  76 
in  lieu  of  homestead  patent,  941, 

n.  76 
issuance  of  new,  941,  n.  75 
subject  to  state  legislation,  944  and 

n.  82 
Kuperior   and    exclusive    evidence    of 

title,  914,  n.  1 
three  distinct  classes  of,  914,  n.  9 
unaffected   by   subsequent  discovery, 

928  and  n.  46 
United  States  may  not  have,  914,  n.  1 


townsite  patent,   restrictions,  919   and 
n.  20,  21 
vacation  of,  919,  n.  20 

trespass,  following  dip  into  adjoining 
territory  is  prima  facie,  938,  n.  72 

trespasser,  can  not  collaterally  attack, 
938,  n.  70 

tunnel,  blind  vein  within,  935  and  n,  62 
claimant  against  prior  patented  lode, 
935  and  n.  62 

unassailable  character,  938,  n.  72 

unauthorized  reservation  in,  is  ineffect- 
ive, 940,  n.  74 

union  of  veins,  not  conclusive,  934,  n. 
61 

vacation  and  annullment,  judicial  pro- 
ceedings in  name  of  United  States, 
926  and  n.  43 

valid  or  invalid  not  always  easy  of  so- 
lution. 925,  n.  42 

vein,  blind,   within  tunnel,  935  and  n. 
62 
or  lode,  existence  of  not  shown  by, 

932  and  n.  59 
union  of,  not  settled  by,  934  and  n. 
61 

vested   and   accrued   water   rights,   945 
and  n.  83 
reserved  in,  not  notice  of  existence, 
945,  n.  83 

void,  024  and  n.  39 ;  925  and  n.  41,  42 
defined,  925,  n.  42 

water  rights,  reservation  in,  945  and 
n.  83 

what,  convey,  914,  n.  2 ;  915  and  n.  11, 
12 
decide,  914,  n.  2 

Mining  Terms  and  Phrases 
See  Oil  Mining  Terms  and  Phrases 
abandonment,  before  expiration  of  as- 
sessment year,  1  subd.  I,  n.  3 
burden  of  proof,  1  subd.  I,  n.  3 
can  be  no,  1  subd.  I,  n.  1 
defined,  1  subd.  I,  n.  1,  2 
distinction    between,    and    forfeiture 

not  always  recognized,  1  subd.   I, 

n.  3 
distinguished  from  forfeiture,  1  subd. 

I  and  n.  1 ;  1  subd.  LXV,  n.  122, 

123 
doctrine  of,  1  subd.  I,  n.  1 
intent  must  be  coupled  with  nonuser, 

1  subd.  LXV,  n.  123 
intent  must  be  coupled  with  yielding 

of  possession,  1  subd.  LXV,  n.  123 
manner  of  proving,  1  subd.  LXV,  n. 

123 
matter  of  intent,  1  subd.  I,  and  n.  1 
party  asserting  must  prove,  1  subd.  I, 

n.  3 
validity    or    invalidity    of   claim    not 

involved,  1  subd.  I,  n.  1 
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absence  of  discovery,  completing  work 
in,  1  subd.  II,  n.  4 

diligence  defined,  1  subd.  II,  n.  4 

location  is  property  in ,  1  subd. 
LXXXIV  and  n.  145 

location  worthless  in,  1  subd.  II,  n.  4 

no  question  of  validity  or  invalidity, 
1  subd.  I,  n.  1 

possession  in,  1  subd.  II,  n.  4 

prospector's  error,  1  subd.  II  and  n.  4 

reasonable  time  in,  1  subd.  II,  n.  4 

recording  in,  1  subd.  II,  n.  4 

relocation  in,  1  subd.  II,  n.  4 

working  in,  1  subd.  II,  n.  4 
abstract  of  title,  actual  possession,  no- 
tice of  rights,  1  subd.  Ill,  n.  6 

adverse  possession  of  patented  prop- 
erty, 1  subd.  Ill,  n.  25 

affidavit  of  labor  link  in  chain  of 
title,  1  subd.  Ill,  n.  15 

affidavit  of  labor  presents  prima 
facie  evidence,  1  subd.  Ill,  n.  15 ; 
XI,  n.  33 

cross  lode,  may  be  older  title,  1  subd. 
Ill,  n.  16 

constructive  notice  not  given,  1  subd. 
Ill,  n.  5 

defined,  1  subd.  Ill  and  n.  4,  5,  6,  17 

does  not  disclose  better  title,  1  subd. 
Ill,  n.  16 

dual  patents — instance,  1  subd.  Ill, 
n.  23 

inception  of  title,  1  subd.  Ill,  n.  16 

land  office,  records  in,  1  subd.  Ill 
and  n.  18  to  21 

location  and  record,  1  subd.  Ill,  n. 
16 

location  notice  does  not  necessarily 
disclose  title,  1  subd.  Ill,  n.  16 

location  notice  gives  no  notice  of  con- 
flicting claims,  1  subd.  Ill,  n.  16 

merely  memorandum  or  concise  state- 
ment of  conveyances,  1  subd.  Ill, 
n.  6 

misdescription  in  patent,  1  subd.  Ill, 
n.  25 

monuments  fixed  by  official  survey 
govern,  1  subd.  Ill,  n.  25 

object  of,  1  subd.  Ill,  n.  6 

older  title  not  shown  by,  1  subd.  Ill, 
n.  16 

patented  claim,  what  should  be  in- 
cluded in,  1  subd.  Ill,  n.  18 

patent  may  be  void,  1  subd.  Ill,  n. 
23 

patent  operative  from  date  of  regis- 
ter's final  receipt,  1  subd.  Ill,  n. 
22 

personal  examination  should  accom- 
pany, 1  subd.  Ill,  n.  6 

placer  patent  doubtful,  1  subd.  Ill, 
n.  24 


priority  of  discovery,  1  subd.  Ill,  n. 
22 

purchaser  charged  with  notice  of 
actual  possession  of  another,  1 
subd.  Ill,  n.  6 

record  not  constructive  notice,  1 
subd.  Ill  and  n,  5 

register's  final  receipt  subject  to  can- 
cellation, 1  subd.  Ill,  n.  18 

title  insurance  accepted  by  land  de- 
partment, 1  subd.  Ilia,  n.  25a 
policy  in  lieu  of,  1  subd.  Ilia  and 

n.  25a 
state   officer   must   certify   compli- 
ance with  local  law,  1  subd.  Ilia, 
n.  25a 

unfortunate  mistakes  of  land  de- 
partment, 1  subd.  Ill,  n.  23 

unpatented  claim,  1  subd.  Ill,  n.  6 

what  may  be  shown  by,  of  patented 
claim,  1  subd.  Ill,  n.  19,  20,  21 

what  not  shown  by,  1  subd.  Ill  and 
n.   16 

what  personal  examination  may  dis- 
close, 1  subd.  Ill,  n.  6  to  16 

what  should  be  included  in,  of  pat- 
ented claim,  1  subd.  Ill,  n.  18 
accident,  defined,  1  subd.  IV,  n.  26 

duty  of  mine  operator,  1  subd.  IV, 
n.  26 

no  presumption  of  negligence,  1  subd. 

IV,  n.  26 

act  of  God,  defined,  1  subd.  V,  n.  27 
human  agency  combined  with,  1  subd. 

V,  n.  27 

liability,  1  subd.  V,  n.  27 
responsibility,  1  subd.  V,  n.  27 
adit,  defined,  1  subd.  X  and  n.  32 
distinguished  from  tunnel,  1  subd.  X, 

n.  32 
word  "tunnel"  mostly  used  instead  of, 
1  subd.  X,  n.  32 
adjacent,  defined,  1  subd.  VI  and  n.  28 
adoption  of  boundary  marks,  abandon- 
ed location,  1  subd.  VII,  n.  29 
discussed,  1  subd.  VII  and  n.  29 
no  confusion,  1  subd.  VII,  n.  29 
instance,  1  subd.  VII  and  n.  29 
corner    posts   of   adjoining   claim,    1 
subd.  VII,  n.  29 
adverse  claim  defined,  1  subd.  VIII,  n. 

30 
adverse  intent,  definitions,  1  subd.  IX 

and  n.  31 
affidavit   of   labor,    failure   to   file,   not 
fatal,  1  subd.  XI,  n.  33,  33* 
link  in  chain  of  title,  1  subd.  II,  n. 

15 
local  statute  void,  1  subd.  XI,  n.  33* 
object  of,  1  subd.  XI,  n.  33 
prima  facie  evidence,  1  subd.  Ill,  n. 
15;  XI,  n.  33 
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affidavit  of  labor — continued 

protection  to  location,  1  subd.  XI,  n. 

33 
alien,    location    attacked   only   by   gov- 
ernment, 1  subd.  XII,  n.  34 
location    by,   voidable,   1   subd.   XII, 

n.  34 
question  of  citizenship  immaterial,  1 

subd.  XII,  n.  34 
question  raised  in  "adverse  suits,"  1 

subd.  XII,  n.  34 
annual     expenditure     solely     concerns 

adverse  claimants,  1  subd.  XIV,  n. 

38 
decided  by  courts.  1  subd.  XIV,  n.  38 
goes  to  right  of  possession,   1   subd. 

XIV,  n.  38 
patent     expenditure,     wholly     within 

jurisdiction  of  land  department,  1 

subd.  XIV  and  n.  38 

condition    precedent    to    obtaining 
patent,  1  subd.  XIV,  n.  38 
annual  assessment  work,  condition  sub- 
sequent to  discovery  and  location, 

1  subd.  XIII  and  n.  37 
interchangeable  terms,  1  subd.  XIII, 

n.  35 
miner's  terms,  1  subd.  XIII  and  n. 

35 
no  resumption  of  labor  in  Alaska,  1 

subd.  XIII,  n.  37 
nothing  to  do  with  discoverv,  1  subd. 

XIII,  n.  37 
nothing  to  do  with  location,  1  subd. 

XIII  and  n.  37 
preserves    possessory    right,    1    subd. 

XIII  and  n.  37 
resumption  of  labor  defined,  1  subd. 

XIII,  n.  37 

term  used  by  courts  and  congress,  1 

subd.  XIII  and  n.  36,  XX,  n.  47 

within    withdrawn    areas,    1    subd. 

XIV,  n.  37 

anticline   and    fissure    veins,    difference 
between,  1  subd.  XV  and  n.  40 

anticline  and  syncline,  defined,  1  subd. 
XV  and  n.  39 

appropriation,   defined,    1    subd.    XVII 
and  n.  41 
no  location  complete  without  discov- 
ery, 1  subd.  XVII,  n.  41 

areal  geology,  defined,  1  subd.  LXXX- 
IX.  n.  151 

approximation,   character  of  land   dis- 
tinguished, 1  subd.  CLVII,  n.  266 
rule  of,  1  subd.  CLVII,  and  n.  266 
rule    of,    applicable    to    placer    loca- 
tions and  entries,  1  subd.  CLVII 
and  D.  266 

mnaj,  as  evidence,  1  subd.  XVIII,  n. 
42 


calculated  to  deceive,  1  subd.  XVIIl, 

n.  42 
defined,  1  subd.  XVIII,  n.  42 
discussed,  1  subd.  XVIII,  n.  42 
difference  in,  1  subd.  XVIII,  n,  42 
method  of  sampling,  1  subd.  XVIII, 

n.  42 
not    necessary    to    establish    vein    or 
location,  1  subd.  XVIII,  n.  42 
assay  value,  defined,  1  subd.  XIX,  n. 
43 
may  tend  to  prove  discovery,  1  subd. 

XIX,  and  n.  46 
mill    run    better    test    than,    1    subd. 

XIX,  n.  44 

mill  run  defined,  1  subd.  XIX,  n.  44 

not    mathematical    demonstration    of 

value  of  orebody,  1  subd.  XIX,  n.  44 

not   necessarily    conclusive    of   value 

of    thing    assayed,    1    subd.    XIX, 

and  n.  45 

assessment  labor,  defined,  1  subd.  XIII 

and  n.  35,  36,  37;  XX,  n.  47 
association   defined,   1   subd.   XXI   and 

n.  48 
association  placer  location,  assessment 
work  upon,  1  subd.  XXII  and  n. 
49 
defined,  1  subd.  XXII  and  n.  49 
single  location,  1  subd.  XXII  and  n. 
49 
barren  mine,  1  subd.  XXII  and  n.  50 
exhausted    mine,    instance,    1    subd. 
XXIII,  n.  50 
battery  defined,  1  subd.  XXIV  and  n. 

51 
bell  holes,  defined,  1  subd.  XXV  and  n.  52 
boss  defined,  1  subd.  XXVI  and  n.  53 
cap  defined,  1  subd.  XXVII  and  n.  54 
carnotite,  can  not  be  located  within 
petroleum     withdrawal,     1     subd. 

XXVIII  and  n.  55 

defined,  1  subd.  XXVIII  and  n.  55 
disctissed,  1  subd.  XXVIII  and  n.  55 
character   of   land,    conclusively    deter- 
mined by  land  department,  1  subd. 

XXIX  and  n.  57,  60 
controversy  between  rival  claimants, 

1  subd.  XXIX,  n.  58 
determination,  1  subd.  XXIX  and  n. 

57,  60 
further  consideration  denied,  1  subd. 

XXIX,  n.  58 
inquiry  by  land  department,  1  subd. 

XXIX  and  n.  59 
patent    determines,    1    subd.    XXIX 

and  n.  60 
question    as   to   nonmineral,   1   subd. 

XXIX  and  n.  58 
questioned  by  United  States  or  those 

in     privity     with     them,     1     subd. 

XXIX  and  n.  56.  58 
re§  adjudicata,  1  subd.  XXIX,  n.  58 
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citizens,   barred   from   acquiring  public 

lands,  1  subd.  XXX  and  n.  65 
Canadian  born,  1  subd.  XXX  and  n. 

63 
corporations  are,  1  subd.  XXX  and 

n.  62;  XLIII  and  n.  83,  84,  85 
declarees  of  intention,  1  subd.  XXX 

and  n.  61 
Indians,  1  subd.  XXX,  n.  61 
married   women,   1    subd.   XXX   and 

n.   61 
may   locate    mining    claims,    1    subd. 

XXX  and  n.  61,  64 
of  Philippine  Islands  may  make  min- 
ing locations  therein,  1  subd.  XXX 

and  n.  64 
reciprocal  mining  rights  in  Alaska,  1 

subd.  XXX  and  n.  65 
who  can  not  make  mining  locations. 

1  subd.  XXX  and  n.  65 
citizenship,  of  Indians,  1  subd.  XXX. 

n.  61 
of  married  woman,  1  subd.  XXX,  n. 

61 
claimant  means  locator,  1  subd.  XXXIV 

and  n.  70 
claim,  applies  to  both  lode  and  placer, 

1  subd.  XXI  and  n.  67 
defined,  1  subd.  XXXI  and  n.  66 
distinction  between  inchoate  title  and 

fee    simple    title,    1    subd.    XXXI, 

n.  66 
fee    simple     title    defined,    1     subd. 

XXXI,  n.  66 
full,  defined,  1  subd.  XXXI,  n.  66 
held    in    common,    defined,    1    subd. 

XXXIII  and  n.  69 
in  patent   proceedings   refers  to  un- 
patented, 1  subd.  XXXI,  n.  66 
includes   all   mines,   1   subd.   XXXI, 

n.  66 
jumping    defined,     1     subd.    XXXII 

and  n.  68 
classification     of    land,     criterion     dis- 
cussed, 1  subd.  XXXV,  n.  72 
defined,  1  subd.  XXXV  and  n.  72 
deposit,  form  and  suflSciencv,  1  subd. 

XXXV  and  n.  72 
no    line    of    demarcation,     1     subd. 

XXXV  and  n.  71 

Clayton      Act,      discussed,      1      subd. 

CLXXVIII  and  n.  295 
computing  time,  conflicting  locations,  1 
subd.  XXXVI,  n.  73 
fraction   of  day   considered,   1   subd. 

XXXVI,   n.   73 
land     oflSce     proceedings,     1     subd. 

XXXVI  and  n.  73 
concentrate,  defined,  1  subd.  XXXVII 

and  n.   74 
discussed,  1  subd.  XXXVI  and  n.  74 
constructive  possession,  defined,  1  subd. 
XXXVIII  and  n.  75 


instance,  1  subd.  XXXVIII,  n.  75 
miner    not    expected    to    live    upon 

claim,  1  subd.  XXXVIII,  n.  75 
contiguous,    defined,    1    subd.    XXXIX 

and  n.   76 
contributory     negligence,     damages,     1 

subd.  XL,  n.  77 
defenses,  1  subd.  XL,  n.  77 
defined,  1  subd.  XL  and  n.  77 
discussed,  1   subd.  XL,  n.  77 
instance,  1  subd.  XL,  n.  77 
miner,  guilty  of,  1  subd.  XL,  n.  77 
mine   operator   guilty   of   negligence, 

1  subd.  XL,  n.  77 
not  synonymous  with  assumption  of 

risk,  1  subd.  XL  and  n.  78 
co-owners,  defined,  1  subd.  CCI  and  n. 

321a 
reasonable  use  of  common  property, 

1  subd.  CCI  and  n.  321a 
removal    of   product   of   property,    1 

subd.  CCI  and  n.  321a 
who  are  not,  1  subd.  CCI  and  n.  322, 

323 
copper  matte  defined,  1  subd.  XLI  and 

n.  79 
copper    ore    and    copper    concentrates, 

concentrates    natural    product,     1 

subd.  XLII   and  n.  80 
conversion   of   noncommercial   ore,   1 

subd.   XLII   and  n.  80 
defined,  1  subd.  XLII  and  n.  80 
discussed,  1  subd.  XLII  and  n.  80 
more    valuable    than    ore,    1    subd. 

XLII  and  n.  80 
not   interchangeable    terms,    1    subd. 

XLII  and  n.  80 
corporation,   citizen   of  state   of  incor- 
poration, 1  subd.  XLVII  and  n.  83 
defined,  1  subd.  XLVII  and  n.  51 
dummy    locators,    defined,     1    subd. 

XLVII,  n.  82 
individual  locations,  1  subd.  XLVII, 

n.  82 
legal  entity,  1  subd.  XLVII  and  n. 

81 
no  greater  rights  than  individual,  1 

subd.  XLVII  and  n.  81,  82 
patent  conclusive  evidence  of  citizen- 
ship, 1  subd.  XLVII,  n.  84 
stockholders  presumed  to  be  citizens, 

1  subd.  XLVII  and  n.  84 
ultra  vire8  location,  1  subd.  XLVII 

and  n.  83 
valid  location,  1  subd.  XLVII,  n.  82 
valid  transfer  to,  1  subd.  XLVII,  n. 

82 
course  of  employment  defined,  1  subd. 

XLIV  and  n.  86 
crevice  defined,  1  subd.  XLV  and  n.  87 
cut  defined,  1  subd.  XLVI  and  n.  88 
declaratory  statement,  beginning  of  pa- 
per title,  1  subd.  XLVII  and  n.  89 
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constructive   notice,   1   subd.   XLVII 

and  n.  89 
constructive  notice  to  world,  1  subd. 

XLVII  and  n.  89 
defined,  1  subd.  XLVII  and  n.  89 
distinction     between     posted     notice 

and,  1  subd.  XLVII,  n.  89 
muniment   of   title,    1   subd.    XLVII 

and  n.  75 
term  not  used  in  federal  mining  law. 

1  subd.   XLVII,  n.  89 
deposits,     agricultural     land,     1     subd. 

XLVIII,  n.  90 
defined,  1  subd.  XLVIII  and  n.  90 
diatomaceous  earth  valuable,  1  subd. 

LII  and  n.  94 
embrace    both    veins    or    lodes    and 

placers,  1  subd.  XLVIII  and  n.  90 
evidence  of  actual  value  of,  necessary 

to  establish  mineral  value,  1  subd. 

XLVIII,  n.  90 
homesteader  not  prevented  from  en- 
try, 1  subd.  XLVIII,  n.  90 
interchangeable      terms,       1       subd. 

XLVIII  and  n.  90 
land   not  known   to  be   valuable   for 

mineral    at    time    of    purchase,    1 

subd.  XLVIII,  n.  90 
land  of  no  value  for  its  mineral  con- 
tent,  1   subd.  XLVIII,   n.  90 
lands  known  to  be  valuable  for  min- 
erals defined,  1  subd.  XLVIII,  n. 

90 
outcroppings  do  not  constitute  mine, 

1  subd.  XLVIII,  n.  90 
valuable,  acquired  only  under  mining 

laws,  1  subd.  XLVIII,  n.  90 
valuable  minerals,  include  diamonds, 

1  subd.  XLVIII,  n.  90 
valuable    mineral  land    can   only    be 

acquired  under  mining  law,  1  subd. 

XLVIII,  n.  90 
value  and  not  kind  controlling  key, 

1  subd.  XLVIII,  n.  90 
vast  tracts  only  apparently  mineral, 

1  subd.  XLVIII,  n.  90 
description  required  in  other  cases  ex- 
plained, 1  subd.  XLIX  and  n.  91 
desert  lands,  conflicts  between  mining 

claimants  and,  claimants,  1  subd. 

L,  n.  92 
defined,  1  subd.  L  and  n.  92 
dewater  defined,  1  subd.  LI,  n.  93 
diatomaceous    earth,    defined,    1    subd. 

LII  and  n.  94 
valuable  deposit  under  mining  laws, 

1  subd.  LII  and  n.  94 
dip     and     downward     course,     course 

downward  statutory  term,  1  subd. 

LIII  and  n.  95 
diacoaMd,  1  subd.  LIII  and  n.  96 


is  a  miners'  word,  1  subd.  LIII  and 

n.  96 
not  used  in  mining  act,  1  subd.  LIII 

and  n.  96 
synonymous  terms,  1  subd.  LIII  and 

n.  95 
ditches,  real  property,  1  subd.  CLV  and 

n.264 
dump,    mineral    in    solution,    1    subd. 

LIV,  n.  97 
ore  is  personalty  or  realty,  1  subd. 

LIV  and  n.  97 
part  of  mine,  1  subd.  LIV,  n.  97 
purpose  and  intent  of  owner,  1  subd. 

LIV  and  n.  97 
real   property,   1   subd.   CLV  and  n. 

262 
various  questions  discussed,  1  subd. 

LIV,  n.  97 
election,  defined,  1  subd.  LV  and  n.  98 
particular    acts    specified    in    option, 

1  subd.   LV  and  n.  99 
electro-metallurgy  defined,  1  subd.  LVI 

and  n.   100 
entry,  absence  of  fraud,  1  subd.  LVII, 

n.  112 
cancellation  of,  1  subd.  LVII  and  n. 

109,  111 
certificate    of,    cuts    of    intervening 

claimants,  1  subd.  LVII  and  n.  104 
certificate  of,  equivalent  to  patent,  1 

subd.  LVII  and  n.  103 
certificate   of,    issued    bv   register,    1 

subd.  LVII  and  n.  102 
conclusive  evidence  of  valid  location, 

1  subd.  LVII,  n.  101  and  n.  106 
defined,  1  subd.  LVII  and  n.  101 
government    holds    title    in    trust,    1 

subd.  LVII  and  n.  105 
land    department's    jurisdiction    over 

mining    locations,    1    subd.    LVII 

and  n.  110 
location   and,   distinguished,   1   subd. 

LVII  and  n.  101 
no    assessment   work    after,    1   subd. 

LVII  and  n.  108 
not   conclusive   evidence   of   time    of 

location,  1  subd.  LVII  and  n.  107 
patent  relates  back   to  inception  of 

title,  1  subd.  LVII  and.  n.  104 
province   of   land    department   after, 

1  subd.  LVII  and  n.  109 
repayment,  1  subd.  LVII  and  n.  112, 

113,  114' 
repayment   after    rejection,    1    subd. 

LVII  and  n.  112 
repayment  by  cadastral  engineer  for 

excess    for    office    work,    1    subd. 

LVII  and  n.  114 
time  location  was  made  is  question 

of  fact,  1  subd.  LVII  and  n.  107 
without  color  of  title,  when  insuffi- 
cient, 1  subd.  LVII,  n.  101 


INDEX 


925 


(References  are  to  sections) 


escape  way  defined,  1  subd.  LVIII  and 

n.  115 
exception    or    reservation,     defined,     1 

subd.  LIX  and  n.  116 
no  difference  between,  1  subd.   LIX 

and  n.  116 
exemptions    defined,    1    subd.    LX    and 

n.   117 
experts,   defined,   1   subd.   LXI   and   n. 

118 
discussed,  1  subd.  LXI,  n.  118 
miner  not  an,  1  subd.  LXI,  n.  118 
miners    and    engineers    as,    1    subd. 

LXI,  n.  118 
misstatements   by,   1   subd.   LXI,   n. 

118 
oil  operator  competent,  1  subd.  LXI, 

n.  118 
opinion  of,  1  subd.  LXI,  n.  118 
opinion  of  value  of  assessment  work, 

1  subd.  LXI  and  n.  118 
physical    facts   of  greater   weight,   1 

subd.  LXI,  n.  118 
scope  of   evidence,  1  subd.   LXI,   n. 

118 
testimony,    only    advisory,    1     subd. 

LXI,  n.  118 

not  legally  necessary,  1  subd.  LXI, 
n.   118 
existing      rights       defined,       1       subd. 

CXCVIa,  n.  317a 
extralateral   rights,   common   law   rule, 

1  subd.  LXII,  n.  119 
common   law   rule   modified   by   min- 
ing statute,  1  subd.  LXII,  n.  119 
defined,  1  subd.  LXII,  n.  119 
discussed,  1  subd.  LXII  and  n.  119 
do   not  extend   to   strike   of   vein,   1 

subd.  LXII,  n.  119 
first  aid  defined,  1  subd.  CXX,  n.  215 
float  defined,  1  subd.  LXIII  and  n.  120 
foreman  defined,  1  subd.  LXIV  and  n. 

121 
forfeiture,  abandonment  and,  discussed, 

1  subd.  LXV  and  n.  123 
Californian,  definition,  1  subd.  LXV 

and  n.  123 
cessation    of    user    not    suflBcient,    1 

subd.  LXV,  n.  123 
comprehensive    word,    1    subd.    LXV 

and  n.  122 
defined,   1   subd.   I   and   n.  3;   LXV 

and  n.  122,  123 
intention  to  abandon,  1  subd.  LXV, 

n.  123 
legal  result,  1  subd.  LXV  and  n.  122 
loss  of  claim,  1   subd.   LXV  and  n. 

123 
manner  of   proving   abandonment,   1 

subd.  LXV,  n.  123 
manner  of  proving,  1  subd.  LXV,  n. 

123 


neglect    or    failure    to    comply    with 

rules  or  regulations,  1  subd.  LXV 

and  n.  123 

state  statutes,  1  subd.  LXV,  n.  123 

term  not  used  in  federal  mining  act, 

1  subd.  LXV  and  n.  122 

fully   developed   mine   defined,    1    subd. 

LXVI  and  n.  124 
general      manager,     defined,     1     subd. 
LXVII  and  n.  125 
limitation  of  power,  1  subd.  LXVII, 

n.  125 
powers  discussed,  1  subd.  LXVII,  n. 
125 
giant   defined,  1  subd.  LXVII  and  n. 

126 
going  concern  defined,   1   subd.    LXIX 

and  n.  127 

government  ownership,  common  law  of 

England,  1  subd.  LXX,  n.  128 

defined,  1  subd.  LXX  and  n.  128 

grizzlies    defined,    1    subd.    LXXI    and 

n.  129 
headers  defined,  1  subd.  LXXII  and  n. 

130 
held     in     common     defined,     1     subd. 

LXXIII  and  n.  131 
high  grading  defined,  1  subd.  LXXIV 

and  n.  132 
hydraulic     mining     defined,     1     subd. 

LXXVI  and  n.  133 
improvement,  defined,  1  subd.  LXXVI 
and  n.  134 
distinction     between     discovery,     ex- 
penditures, development  and,  1  subd. 

LXXVI,   n.   134 
in  contract  of  sale  of  mine,  1  subd. 
LXXVI,  n.  134 
independent  contractor  defined,  1  subd. 

LXXVI  I  and  n.  135 
Indian  title  defined,  1  subd.  LXXVIII 
and  n.  136 
occupancy  under,  1  subd.  LXXVIII, 
n.  136 
instrumentalities   of  mining  defined,    1 
subd.    LXXIX   and   n.    137 
surface,  1  subd.  LXXIX  and  n.  137 
instroke  and  outstroke  defined,  1  subd. 
CXXXIV  and  n.  233 
right  to  mine  by  instroke  implied,  1 

subd.  CXXXIV,  n.  233 
right  to  mine  by  outstroke  must  be 
specially        granted,        1        subd. 
CXXXIV,  n.  233 
kidneys  defined,  1  subd.  CCV,  n.  331 
land    valuable   for  minerals   defined,    1 
subd.  LXXX  and  n.  138 
disposition,    1    subd.   LXXX   and   n. 

139 
instances,  1  subd.  LXXX  and  n.  138 
lapsed,    does    not   mean    technical    for- 
feiture,   1    subd.    LXXXI    and    n. 
140 
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not  equivalent  to  forfeiture,  1  subd. 

LXXXI   and   n.   141 
word    unknown    to    mining    law,    1 
subd.  LXXXI  and  n.  140 
lead,  defined,  1  subd.  LXXXII  and  n. 
141 
lode      is     alteration     of,      1      subd. 

LXXXII,  n.  141 
means    more   than    lode   or   ledge,    1 

subd.  LXXII  and  n.  141 
practical     test     of     lode,     1     subd. 
LXXXII,  n.  141 
lease    by    federal    government    United 
States  acts  as  paramount  propri- 
etor, 1  subd.  LXXXIII  and  n.  142 
leasing  act,  challenge  of  valid  existing 
mining  claim  by  United  States  ex- 
plained, 1  subd.  LXXXIII,  n.  142 
located,  claim  is  property  and  subject 
to  conveyance,   1   subd.   LXXXIV 
and  n.  143 
defined,    1    subd.    LXXXIV    and    n. 
142a,  143 
location,     act     of,     defined,     1     subd. 
LXXXV  and  n.  144,  145 
claim  may  consist  of  several,  1  subd. 

LXXXV  and  n.  147 
grant  of  present  and   exclusive  pos- 
session, 1  subd.   LXXXV,   n.   144 
mining    claim    and,    synonymous,    1 
subd.  LXXXV  and  n.  147 ;  CX,  n 
185 
notice  does  not  disclose  title,  1  subd, 

III,  n.  16 
oil  mine,  1  subd.  LXXXIV,  n.  143 
location  and  patent,  distinction  between 
locator     and     patentee,     1     subd. 
LXXXVI,  n.  148 
federal  and  state  statutes  distinguish 
between,  1  subd.  LXXXVIII  and 
n.  149 
not  governed  by  same  rules,  1  subd, 

LXXXVI  and  n.  148 
patent  can  not  grant  more  than  with- 
in    surf.ice     boundaries,     1     subd. 
LXXXVI  and  n.  148 
patent  limitation,  1  subd.  LXXXVI 

and  n.  148 
placer  mining  law  modified,  1  subd. 

LXXXVI.  n.  148 
reserved    mineral    deposits,    1    subd. 

LXXXVI,  n.  148 
surface   ground    in    patent,    1    subd. 

LXXXVI  and  n.  148 
surface   location   must   include   lode, 
1  subd.  LXXXVI  and  n.  148 
location  and  record,  difference  between, 
1  subd.  LXXXVII  and  n.  149 
direction  to  do  certain  things,  1  subd. 
LXXXVII  and  n.  149 


discovery      vests      estate,      1      subd. 

LXXXVII  and  n.  149 
discussed,  1  subd.  LXXXVII  and  n. 

149 
does  not  create  condition  subsequent, 

1  subd.  LXXXVII  and  n.  149 
incidental       machinerv,        1       subd. 

LXXXVII  and  n.  149 
not    necessary    to    create    estate,    1 

subd.  LXXXVII  and  n.  149 
object  of,  1  subd.  LXXXVII  and  n. 

149 
protection   against  secret  equities,  1 

subd.   LXXXVII   and   n.   149 
security  from  and  notice  to  others,  1 

subd.   LXXXVII  and  n.  149 
spirit    of    recordation    acts,    1    subd. 

LXXXVII  and  n.  149 
statute  providing  no  forfeiture  fail- 
ure   to    record    not    fatal,    1    subd. 
LXXXVII  and  n.   149 
statute  requiring  recording  is  direc- 
tion   to    do    certain    acts,    1    subd. 
LXXXVII  and  n.  149 
statutory  object,  1  subd.  LXXXVII 

and  n.  149 
title  not  divested,  1  subd.  LXXXVII 
and  n.  149 
lode  location,  interchangeable  terms,  1 

subd.  LXXXVIII  and  n.  150 
lode,    mining    claim    and,    used    inter- 
changea])ly,    1    subd.    LXXXVIII 
and  n.   150 
maps,    areal    geology    defined,    1    subd. 
LXXXIX,  n.  151 
certified  copy,  1  subd.  LXXXIX,  n. 

151 
defined,  1  subd.  LXXXIX  and  n.  151 
evidence,     must     support,     1     'subd. 
LXXXIX,  n.  151 
necessary,    1    subd.    LXXXIX,    n. 

151 
parol,    admissible    to    identify,    1 

subd.  LXXXIX,  n.  151 
sufficient,    1    subd.    LXXXIX,    n. 
151 
fabricated     public    survey,     1     subd. 

LXXXIX,  n.  151 
made  by  surveyor  showing  location, 

1  subd.  LXXXIX.  n.  151 
points  designated  by  witness,  1  subd. 

LXXXIX  and  n.  151 
prove  nothing  unless  accompanied  bv 
evidence,  1  subd.  LXXXIX,  n.  151 
references  to,  1  subd.  LXXXIX,  n. 

151 
showing  lines  of  unpatented  mining 
claim,  1  subd.  LXXXIX,  n.  151 
markings  defined,   1   subd.   XC  and   n. 
152 
posted  notice  may  constitute  part  of, 
1  subd.  XC.  n.  152 
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master   and    servant,    defined,    1    subd. 
XCI  and  n.  153 
workman  or  workingman  defined,   1 
subd.  XCI,  n.  153 
meander  line  defined,  1  subd.  XCII  and 

n.  154;  258  and  n.  67 
meaning   and   inference   of   term    "this 
vein,"  1  subd.  CLXXXII  and  n. 
300,  301,  302 
metallic   defined,   subd.   XCIII   and   n. 

155 
metallic  ore  defined,  1  subd.  XCIV  and 

n.  156 
metalliferous  defined,  1  subd.  XCV  and 

n.  157 
metallurgist,     province     of,     1     subd. 

CXXIX  and  n.  227 
mine,    defined,    1    subd.   XCVI    and   n. 
157,  158,  159,  161,  162,  164 
determination    of   existence,   1   subd. 

XCVI  and  n.  160 
distinction      between      underground, 
and  open  workings,  1  subd.  XCVI, 
n.  159 
includes    only    valuable    mineral    de- 
posits, 1  subd.  XCVI  and  n.  161 
masses  of  nonmineral  rock  not  a,  1 

subd.  XCVI,  n.  161 
oil  well  discussed,  1  subd.  XCVI  and 

n.  164 ;  2  subd.  XX,  n.  26 
synonymous    with    mining    claim,    1 

subd.  XCVI  and  n.  163 
synonymous    with    vein    or    lode,    1 

subd.  XCVI  and  n.  162 
undeveloped  bodv  of  ore  is  not  a,  1 

subd.  XCVI,  n.  162 
unmineralized    rock    not    a,    1    subd. 

XCVI,  n.  161 
unpatented    location    is    a,    1    subd. 

XCVI,  n.  162 
within   patented  homestead,  1  subd. 

XCVI,  n.  162 
whole    claim     or     body     of    mining 
ground,  1  subd.  XCVI,  n.  163 
miner,  defined,  1  subd.  XCVII  and  n. 
165 
laborer   at  oil   well   not   a,    1   subd. 
XCVII,  n.  165 
mineral,  all  metals  are,  but  all  are  not 
metals,  1  subd.  XCVIII,  n.  166 
cancellation  of  agricultural  filing,  1 

subd.   XCVIII,   n.   168 
defined,  1  subd.  XCVIII  and  n.  166, 

167,  168 
distinction    between    metals    and,    1 

subd.  XCVIII,  n.  166 
establishing    character    of    land,     1 

subd.  XCVIII,  n.  168 
may  be  in  solution,  beds  or  fissures, 

1  subd.  XCVIII,  n.  168 
mineralized   matter  defined,   1   subd. 
XCVIII.  n.  168 


mode  of  extraction,  1  subd.  XCVIII, 

n.  168 
not  limited  in  grants  or  reservations, 

1  subd.  XCVIII  and  n.  168 
term    includes    petroleum    rights,    1 

subd.  XCVIII,  n.  168 
term,  not  limited  to  metals  or  metal- 
liferous deposits,  1  subd.  XCVIII 

and  n.  168 
term,  should  not  be  confined  to  met- 
als    or     metallic     ores,     1     subd. 

XCVIII,  n.  166 
underground   and  surface  mining,   1 

subd.  XCVIII,  n.  168 
mineral     interests,     defined,     1     subd. 

XCIX  and  n.  169 
horizontal  severance,  1  subd.  XCIX, 

n.  169 
part  of  realty,  1  subd.  XCIX  and  n. 

169 
subject   to  rules   governing   ordinary 

real  estate,  1  subd.  XCIX  and  n.  169 
taxable  as  real  estate,  1  subd.  XCIX, 

n.  169 
mineral  lands,  character  of,  discussed, 

1  subd.  C,  n.  171 
cost  of  extraction  governs  character, 

1  subd.  C  and  n.  170 
defined,  1  subd.  C  and  n.  170,  171 
discussed,  1  subd.  C,  n.  170 
disposition  of,  1  subd.  C,  n.  170 
homestead  entry,  1  subd.   C  and  n. 

171 
significance  of  term,  1  subd.  C  and 

n.  170 
mineral  right,  defined,  1  subd.  CI  and 

n.  172 
incidental  rights,  1  subd.  CI,  n.  172 
minerals,    crude,   defined,    1    subd.    CII 

and  n.  178 
mineral    surveyor,   charges   to   be   paid 

by  mineral  claimant,  1  subd.  CIII, 

n.  174 
defined,  1  subd.  CIII  and  n.  174 
manner  of  employment,  1  subd.  CIII, 

n.  174 
miners*    devices,    instances    of    use,    1 

subd.  CIV,  n.  175 
compliance   with  law,   1   subd.   CIV 

and  n.  177 
miners'  inch,   Californian   definition,   1 

subd.  CV,  n.  178 
defined,  1  subd.  CV  and  n.  178 
differs  in  different  localities,  1  subd. 

CV  and  n.  179 
head  of  water  defined,  1  subd.  CV, 

n.  178 
how  estimated,  1  subd.  CV,  n.  178 
miners  measurement,  1  subd.  CV  and 

n.  178 
not  definite,  1  subd.  CV  and  n.  178 
oral   evidence  may   explain,   1  subd. 

CV,  n.  178 
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miners'  lien  defined,  1  subd.  CVI  and 

n.  179 
miners*  weight,  defined,   1  subd.  CVII 

and  n.  180 
specific    gravity    and    cubic    feet,    1 

subd.  CVI,  n.  180 
mining,     constitutional     provision,     1 

subd.  CIX,  n.  181 
defined,  1  subd.  CVIII  and  n.  181 
is  a  business,  1  subd.  CVIII,  n.  181 
not  public  utility,  1  subd.  CVIII  and 

n.  181 
oil    production    classed    as,    1    subd. 

CVIII,  n.  181 
underground   and   surface  worker,   1 

subd.  CVIII,  n.  181 
mining    and    milling    defined,    1    subd. 

CIX  and  n.  182 
mining  claim,   defined,  1  subd.  XXXI 

and  n.  66,  67;   CVI  and  n.  181; 

CX  and  n.  183,  184 
discussed,  1  subd.  CX,  n.  184 
distinction    between   location   and,    1 

subd.  CX  and  n.  185 
location   and,   interchangeable  terms, 

1  subd.  CX.  n.  185 
location     not     always     synonymous 

with,  1  subd.  CX  and  n.  185 
locators  of,  1  subd.  XXX  and  n.  61 

to  65 
may  include  adjoining  locations  and 

be  designated  as,  1  subd.  CX  and 

n.  186 
real   property,  1   subd.   CLV  and   n. 

261 
mining   district,   defined,   1   subd.   CXI 

and  n.  189 
organization,    1    subd.    CXI    and    n. 

190  to  195 
no  law  requiring,  1  subd.  CXI  and 

n.  195 
mining  ground  and  mining  land,  bed  of 

navigable  river,  1  subd.  CXII  and 

n.  197 
defined,  1  subd.  CXXX  and  n.  196 

to  199 
oil  land  defined,  1  subd.  CXII,  n.  19J) 
substances    obtained    from    earth,    1 

subd.  CXII  and  n.  200 
valuable   for   minerals   and    valuable 

for  mineral  deposits  not  equivalent 

to  mining  ground,  1  subd.  CXII 

and  n.  200 
mining     purposes,     defined,     1     subd. 

CXIII  and  n   201 
discussed,  1  subd.  CXIII  and  n.  201 
mining    right,    beneficial   enjoyment,    1 

subd.  CXIV  and  n.  202 
defined,  1  subd.  CXIV  and  n.  202  to 

205 
discuMcd,  1  subd.  CXIV  and  n.  202 

to  206 


distinction  between  absolute  convey- 
ance  and,   1   subd.   CXIV   and   n. 

203 
partition,  1  subd.  CXIV  and  n.  206 
qualified  partnership,  1  subd.  CXIV 

and  n.  205 
species  of  trade,  1  subd.  CXIV  and 

n.  204 
mining  title,  defined,  1  subd.  CXV  and 

n.  207 
law  of  possession,  1  subd.  CXV  and 

n.  207 
possessory  action,  1  subd.  CXV  and 

n.   208 
models,  defined,  1  subd.  CXVI  and  n. 

209 
distinction  between  map  and,  1  subd. 

CXVI  and  n.  209 
evidence,  1  subd.  CXVI,  n.  209 
maps,  photographs  and,  as  evidence, 

1   subd.   CXVI,   n.   209 
may  serve  purpose  better  than  map, 

1  subd.  CXVI  and  n.  209 
monuments,    defined,    1    subd.    CXVII 

and  n.  210 
discussed,  1  subd.  CXVII,  n.  210 
mucker,  1  subd.  CXVIII  and  n.  211 
name   of   lode,    addition    immaterial,    1 

subd.    CXIX   and   n.   213 
defined,   1  subd.   CXIX  and  n.  212, 

213 
different,     in     different    locations,     1 

subd.   CXIX   and   n.   214 
may  be  changed,  1  subd.  CXIX,  n.  214 
may    have   different    names,    1   subd. 

CXIX  and  n.  214 
negligence,   defined,   1   subd.   CXX  and 

n.  215 
first  aid  defined,  1  subd.  CXX,  n.  215 
oil    well    company    liable,    1    subd. 

CXX,  n.  215 
not  previously  known  to  exist  defined, 

1  subd.  CXXI  and  n.  216 
obliterated     corner,     defined,     1     subd. 

CXXII  and  n.  217 
difference  between  lost  and,  1  subd. 

CXXII,  n.  217 
establishment  of,  1  subd.  CXXII,  n. 

217 
occupancy,  rule  as  to,  1  subd.  CXXIV, 

n.  219 
occupant  defined,  1  subd.  CXXIII  and 

n.  218 
occupation,    defined,    1    subd.    CXXIV 

and  n.  219 
diligent   prosecution   of   work   neces- 
sary, 1  subd.  CXXIV,  n.  219 
discovery  essential,  1  subd.  CXXIV 

and  n.  219,  220,  221 
foundation  of  title,  1  subd.  CXXIV, 

n.  219 
insufllciency  of,  1  subd.  CXXIV,  n. 

220 
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insuflScient    to    preclude    lawful    ex- 
clusion, 1  subd.  CXXIV,  n.  219 
intruders,  1  subd.  CXXIV,  n.  221 
mineral  land,  1  subd.  CXXIV,  n.  219 
not  good,  1  subd.  CXXIV,  n.  221 
no  vested  right,  1  subd.  CXXIV  and 

n.  221 
purpose  of  mining,  1  subd.  CXXIII, 

n.  219 
signifies    actual    possession,    1    subd. 

CXXIV,  n.  219 
synonymous  with  subject  to  will  and 

control,  1  subd.  CXXIV,  n.  219 
title  by,  1  subd.  CXXIV,  n.  219 
vested    right    as    against   location,    1 

subd.  CXXIV  and  n.  220,  221 
without  discovery,   1   subd.   CXXIV, 
n.  219 
official  plat  of  survey,  defined,  1  subd. 
CXXV  and  n.  222 
inclusion  of  patented  area  within,  1 

subd.  CXXV,  n.  222 
land    granted   according    to,    1    subd. 

CXXV,  n.  222 
part  of  grant,  1  subd.  CXXV,  n.  223 
oil   flotation,   defined,   1  subd.   CXXVI 
and  n.  223 
discussed,  1  subd.  CXXVI,  n.  223 
many    patents    issued    for,    1    subd. 

CXXVI,  n.  223 
principal    feature,    1    subd.    CXXVI 
and  n.  223 
oil  well,  a  mine,  discussed,  1  subd.  XCVI 
and  n.  164 ;  2  subd.,  XX  and  n.  26 
oral  agreement  to  locate,  by  agent,  1 
subd.  CXXVII,  n.  224 
locator    must    convev    title,    1    subd. 

CXXVII  and  n.  224 
locator      trustee      under,      1      subd. 

CXXVII  and  n.  224 
not  within  statute  of  frauds,  1  subd. 

CXXVII,  n.  224 
principal's     participation,     1     subd. 
CXXVII  and  n.  224 
ore,  defined,  1  subd.  CXXVII  I  and  n. 
225,  226 
extended     to     nonmetallic     minerals, 
1  subd.  CXXVIII  and  n.  226 
ore  dressing,  defined,  1  subd.  CXXIX 
and  n.  227 
extraction     percentage    of,     1     subd. 

CXXIX,  n.  227 
judicial   knowledge   of   process   of,    1 

subd.  CXXIX,  n.  227 
metallurgist,    province    of,    1    subd. 
CXXIX  and  n.  227 
ore     dresser,     province     of,     1     subd. 

CXXIX  and  n.  227 
ore  in   sight,   defined,   1   subd.   CXXX 
and  n.  228 
prospective       purchaser,       1       subd. 

CXXX  and  n.  229 
statement  of,l  subd.  CXXX  and  n.229 


ore    personal    property    when    detached 
from  soil,  1  subd.  CXXXI  and  n. 
230 
other  valuable  deposits  defined,  1  subd. 

CXXXII  and  n.  231 
ouster,  defined,  1  subd.  CXXXIII  and 
n.  232 
possession  against  intruder,  1  subd. 

CXXXIII,  n.  234 
trespass   and,   distinguished,   1   subd. 
CXXXIII  and  n.  232 
outstroke  and  instroke,  defined,  1  subd. 
CXXXIV  and  n.  233 
light  to  mine  by  instroke  implied,  1 

subd.  CXXXIV,  n.  233 
right  to  mine  by  outstroke  must  be 
specially  granted,  1  subd. 
CXXXIV,  n.  233 
pedis  possessio,  actual  possession  suffi- 
cient title  against  intruder,  1  subd. 
CXXXV,  n.  234 
defined,  1  subd.  CXXXVI  and  n.  234 
synonymous  terms,  1  subd. 
CXXXV,  n.  234 
photographs,     aid     to     jury,     1     subd. 
CXXXVI  and  n.  236 
evidence,     admissible     in,     1     subd. 
CXXVI  and  n.  235  to  238 
common  practice  to  use  as,  1  subd. 

CXXXVI  and  n.  238 
maps     and     models     as,     1     subd. 

CXXXVI  and  n.  238 
photographer's,  1  subd.   CXXXVI 

and  n.  237 
sufficient  as,  1  subd.  CXXXVI  and 

n.  237 
things  or  places,  1  subd.  CXXXVI 

and  n.  236 
value    determined    from,    1    subd. 

CXXXVI  and  n.  238 
verifications  of,  1  subd.  CXXXVI 

and  n.  236,  237 
witness  having  knowledge,  1  subd. 
CXXXVI  and  n.  237 
limitation      of      use      of,      1      subd. 

CXXXVI,  n.  238 
may  be  unfair,  1  subd.  CXXXVI,  n. 

238 
present     but     one     view,     1     subd. 
CXXXVI,  n.  238 
pillars    or    stumps,     defined,     1     subd. 

CXXXVII  and  n.  239 
placers,    defined,    1    subd.    CXXXVIII 
and  n.  240,  241;  186  and  n.  1  to 
4 ;  187  and  n.  5  to  10 
placer      location,      defined,      1      subd. 
CXXXIX  and  n.  242 
different    from   lode   claims,    1    subd. 
CXXXI,  n.  242 
placer   mining,    defined,    1    subd.    CXL 

and  n.  243 
pop  shots,  defined,  1  subd.  CXLI  and 
n.  244 
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preference,  defined,  1  subd.  CXLI  and 

n.  245 
proceedings,   defined,    1   subd.   CXLIII 
and  n.  246 
institution  of,  1  subd,  CXLIII  and 
n.  246 
process    of    mining,    defined,    1    subd. 
CXLIV  and  n.  247 
equivalent  in  results  to  manufactur- 
ing process,  1  subd.  CXLIV,  n.  247 
instance,  1  subd.  CXLIV,  n.  247 
oil    extraction    is    mining,    1    subd. 
CXLIV,  n.  247 
prospect  hole,  defined,  1  subd.  CXLV 
and  n.  248 
value  of  uncompleted,  1  subd.  CXLV, 
n.  248 
prospecting  and  mining  defined,  1  subd. 

CXLVI  and  n.  249 
protestant,    defined,    1    subd.    CXLVII 

and  n.  250 
provisional    locations,     validity    of,     1 

subd.  CXLVIII  and  n.  251 
public  domain  defined,  1  subd.  CXLIX 

and  n.  252 ;  15,  n.  1  to  4 
public  land,  defined,  1  subd.  CL  and  n. 
254 
distinction    between    public    mineral 
lands  and  other  lands,  1  subd.  CL, 
n.  254 
practice  of  congress,  1  subd.  CL,  n. 
254 
public  land  and  public  use  defined,   1 

subd.  CLII  and  n.  256 
public   mineral    land,    defined,    1    subd. 
CLI  and  n.  255 
land  not  known  to  be  mineral  is  not, 

1  subd.  CLI,  n.  253 
limitation,  1  subd.  CLI,  n.  255 
only    such    as    indicated    by    federal 
statutes,  1  subd.  CLI,  n.  255 
pusher-jigger     boss     defined,     1     subd. 

CLII  and  n.  257 
quarry,  defined,  1  subd.  CLIV  and  n. 
258,  259,  260 
distinguished     from    mine,     1    subd. 

CLIV  and  n.  260 
locatable    as    placer    claim,    1    subd. 
CLIV  and  n.  259 
real  property,  includes  mining  claims, 
dumps,   water  rights  and  ditches, 
1  subd.  CLV  and  n.  261  to  264 
relinquishment,  defined,  1  subd.  CLVI, 
and  n.  265 
insuflSriency    of    form    of,    1    subd. 
CLVI  and  n.  265 
rule    of    approximation,    applicable    to 
placer    locations    and    entries,    1 
subd.  CLVII  and  n.  266 
safe  appliances,  defined,  1  subd.  CLXII 
and  n.  271 


R.afe  place  defined,  1  subd.  CLXIII  and 

n.  272 
saddle  defined,  1  subd.  CLVIII  and  n. 

267 
salines  defined,  1  subd.  CLIX  and  n. 

268 
salting  defined,  1  subd.  CLX  and  n.  269 
salt  lick  defined,  1  subd.  CLXI  and  n. 

270 
scrip,  defined,  1  subd.  CLXIV  and  n. 
273 
cases  bearing  on,  locations,  1  subd. 

CLXIV,  n.  275 
doctrine    of    hona   fide   purchaser,    1 

subd.  CLXIX  and  n.  276 
effect  of  use,  1  subd.  CLXIV  and  n. 

275 
entry    withdraws    land    from    public 
domain,    1    subd.    CLXIV   and   n. 
275 
equitable  owner,  1  subd.  CLXIV,  n. 

275 
price  governed  by  law  of  supply  and 
demand,    1   subd.    CLXIV   and   n. 
276 
scrippers     and     locators,     1      subd. 

CLXIV,  n.  275 
subject    to    assignment    and    sale,    1 

subd.  CLXIV  and  n.  276 
sometimes    called    indemnity    certifi- 
cates,   and    sometimes    land    war- 
rants, 1  subd.  CLXIV  and  n.  273 
use  of,  1  subd.  CLXIV  and  n.  274 
Valentine,    differs    from    ordinary,    1 
subd.  CLXIV,  n.  273 
effect  of,  1  subd.  CLXIV,  n.  273 
object  of  issuance,  1  subd.  CLXIV, 

n.  273 
vested   right,   1   subd.   CLXIV,   n. 
273 
where  laid,  1  subd.  CLXIV  and  n. 
274 
seam,     barren,     or     fissure,     1     subd. 
CLXV,  n.  277 
defined,  1  subd.  CLXV  and  n.  277 
discovery,   conjectural  or   imaginary, 
1  subd.  CLXV,  n.  277 
constitutes,  1  subd.  CLXV,  n.  277 
inducement  to,  1  subd.  CLXV,  n. 

277 
in  tunnel,  1  subd.  CLXV,  n.  277 
equivalent  terms,  1  subd.  CLXV  and 

n.  277 
evidence     of    good     faith,     1     subd. 

CLXV,  n.  277 
fissure  or  barren,  1  subd.  CLXV,  n. 
277 
shift,   boss,   defined,   1   subd.   CLXVII 
and  n.  280 
day's  work,  1  subd.  OLXVI  and  n. 

279 
defined,  1  subd.  CLXVI  and  n.  278, 
279 
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shoestring    location,    defined,    1    subd. 

CLXVIII  and  n.  281 
skips,  defined,  1  subd.  CLXIX  and  n. 
282 
how   used,   1    subd.   CLXIX   and   n. 
282 
slag,  defined,  1  subd.  CLXX  and  n.  283 
includes  tailings,  1  subd.  CLXX,  n, 

283 
personal  property,  1  subd,  CLXX,  n. 
283 
slope,  defined,  1  subd.  CLXXI  and  n. 

284 
sludge,  defined,  1  subd.  CLXXV  and  n. 

288 
smelter      returns,      defined,      1      subd. 

CLXXII  and  n.  285 
smelting,    defined,    1    subd.    CLXXIII 
and  n.  286 
distinction  between,  and  ore  roasting. 

1  subd.  CLXXIII,  n.  286 
part  of  mining,  1  subd.  CLXXIII,  n. 

286 
synonymous    with    melting,    1    subd. 

CLXXIII  and  n.  286 
roasting    of    ores    distinct    from,    1 
subd.  CLXXIII,  n.  286 
stabber,  defined,  1  subd.  CLXXIV  and 

n.  284 
stake,    difference   between   post   and,    1 
subd.  CLXXVI  and  n.  289 
evidence,  disputed  boundaries,  1  subd. 
CLXXVI,  n.  289 
parol,  inadmissible,  1  subd. 
CLXXVI,  n.  289 
not  monument,  1  subd.  CLXXVI,  n. 

289 
not  post,  1   subd.   CLXXVI  and   n. 

289 
signification    of,    1    subd.    CLXXVI 
and  n.  289 
stope,  defined,  1  subd.  CLXXVII  and 
n.  290 
difference   between,    and    other   exca- 
vations in  mine,  1  subd.  CLXXVII 
and  n.  290 
filled,  defined,  1  subd.  CLXXVII,  n. 

290 
implies  temporary  excavation,  1  subd. 

CLXXVII,  n.  290 
overhand    stoping    defined,    1    subd. 

CI>XXVII,  n.  290 
underhand    stoping    defined.    1    subd. 
CLXXVII,  n.  290 
strikes,  Clayton  Act  discussed,  1  subd. 
CLXXV  III,  n.  295 
defined,  subd.  CLXXVIII  and  n.  291 
corporation's     statements,     1     subd. 

CLXXVIII,  n.  295 
discharge    of    nonunion    employee,    1 
subd.  CLXXVIII  and  n.  293 


discussed,   1   subd.   CLXXVIII   and 

n.  295 
injunction,  contempt,  1  subd. 

CLXXVIII,  n.  296 

effect,  1  subd.  CLXXVIII  and  n. 
295,296 

restraining  order,  1  subd. 
CLXXVIII,  n.  296 

restraining  violence,  1  subd. 
CLXXVIII,  n.  296 
instigation  by  outsider,  1  subd. 

CLXXVIII,  n.  292 
leasing  act,  provision  for  in,  1  subd. 

CLXXVIII,  n.  291 
legal  defined,  1  subd.  CLXXVIII 
picketing,    1    subd.    CLXXVIII,    n. 

295 
rights  in,  1  subd.  CLXXVIII,  n.  292, 

293,  294,  295 
State  laws  discussed,  1  subd. 

CLXXVIII,  n.  295 
sympathetic.     1     subd.     CLXXVIII, 

291.   292 
United    Mine    Workers    of    An^erica 

discussed,  1  subd.  CLXXVIII 
unlawful,    1    subd.    CLXXVIII    and 

n.  292 
sulphur  lands   in   Louisiana   and   New 

Mexico  not  subject  to  location  but 

can  be  acquired  by  lease,  1  subd. 

LXXX,  n.  138 
superintendent  defined,  1  subd. 

CLXXIX  and  n.  297 
system,  defined,  1  subd.  CLXXX  and 

n.  298 
taking  timber  necessary  to  support  im- 
provements defined,  1  subd. 

CLXXXI  and  n.  299 
tide  lands,  beds  of  unnavigable  streams 

containing    minerals    locatable    as 

placer,  78  and  n.  124 
Californian  provision,  78,  n.  119 
limitation  of  state  rights,  78,  n.  121 
locator's  right  in   water,   78   and   n. 

124 
meandered  lakes  belong  to  state,  78 

and  n.  122 
minerals  under  navigable  waters  be- 
long to  state,  78  and  n.  123 
ownership  by  state,  78  and  n.  119, 

120,  121 
this  vein,  inference,  1  subd.  CLXXXI  I 

and  n.  301 
one  meaning  only,  1  subd.  CLXXXI  I 

and  n.  300 
timbering  defined,  1  subd.  CLXXXIII 

and  n.  303 
tool  nipper  defined,  1  subd.  CLXXXIV 

and  n.  304 
top   and    apex,    ownership   of,    1    subd. 

CLXXXV,  n,  305 
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Mining  Terms  and  Phrases — Continued 
top  and  apex — continued 

location   of,  1  subd.   CLXXXV   and 

n.  305 
terminology,  1  subd.  CLXXXV  and  n. 
305 
to    the   same    extent,    defined,    1    subd. 

CLXXXVI  and  n.  306 
trap,    also    called    trap    rock,    1    subd. 
CLXXXVII  and  n.  307 
defined,  1  subd.  CLXXXVII  and  n.  307 
location  of,  1  subd.  CLXXXVII  and 

n.  307 
valuable    mineral    deposit,    1    subcf. 
CLXXXVII  and  n.  307 
trespass,  defined,  1  subd.  CLXXXVIIl 
and  n.  308,  309 
occupants  possession,  1  subd. 

CLXXXVIIl 
ouster    and,    distinguished,    1    subd. 
CXXXIII  and  n.  232 
tungsten,  defined,   1   subd.   CLXXXIX 
and  n.  310 
discussed,    1    subd.    CLXXXIX    and 
n.  310 
tunnel  claim,  creation  of  mining  claim, 
1  subd.  CXC  and  n.  311 
defined,  1  subd.  CXC  and  n.  311 
discussed,  1  subd.  CXC  and  n.  311 
initiates    no    rights    to    independent 
mining  claim.  1  subd.  CXC,  n.  311 
location,  1  subd.  CXC  and  n.  311 
tunnel   right,   common   improvement,   1 
subd.  CXCI,  n.  312 
defined,  1  subd.  CXCI  and  n.  312 
discussed,  1  subd.  CXCI  and  n.  312 
implied,  1  subd.  CXCI  and  n.  312 
two-fold  purpose,  1  subd.  CXCI  and 

n.  312 
working  mine,  aid  in,  1  subd.  CXCI, 
n.  312 

dumping,  1  subd.  CXCI  and  n.  312 

ea.sement,  1  subd.  CXCI  and  n.  312 

tunnel  sites,  assessment  work,  1  subd. 

CXCI,  n.  312 

common       improvement,       1       subd. 

CXCII,  n.  313 
driven   for  development   of  veins  or 

lodes,  1  subd.  CXCII,  n.  313 
no  distinction  in,  1  subd.  CXCII  and 
n.  313 
unavoidable  casualties  defined,  1  subd. 

CXCIII  and  n.  314 

unoccupied    and    unappropriated    land, 

defined.  1  subd.  CXCIV  and  n.  315 

locator's  rights  in,  1  subd.  CXCIV, 

n.  315,  317 

uhurI  mining  privileges  defined,  1  subd. 

CXCV  and  n.  316 
vacant  land   defined,   1    subd.   CXCVI 

and  n.  317 
valid  existing  claims  defined,  1   subd. 
CXCVIa  and  n.  317a 


veins    and    lodes,    congressional    use   of 
both  terms,  1  subd.  CXCVII  and 
n.  318 
defined,  1  subd.  CXCVII,  n.  318 
wash,   defined,   1   subd.   CXCVIII   and 
n.  319 
cone   and,   not   coterminous,   1   subd. 
CXCVIII  and  n.  319 
waste,  defined,  1  subd.  CC  and  n.  321 
not  arbitrary  term,  1  subd.  CC  and 

n.  321 
question  as  to  commission  of,  1  subd. 
CC  and  n.  321 
water  rights,  defined.  1  subd.  CXCIX 
and  n.  320 
not  a  servitude,  1  subd.  CXCIX  and 

n.  320 
owner's  rights,  1  subd.  CXCIX  and 

n.  320 
real   property,   1   subd.   CLV  and   n. 
263 
who   are   and   who   are   not   co-owners, 
co-owners    may    make    reasonable 
use  of  property,  1  subd.  CCI  and 
n.  321a 
holder  of  inchoate  title  not,  1  subd. 

CCI  and  n.  322 
holder  of  sheriff's  certificate  of  sale 

is  not,  1  subd.  CCI  and  n.  322 
removal    of    substance    of    estate,    1 

subd.  CCI  and  n.  321a 
stockholder  in   corporation  is  not,  1 

subd.   CCI   and   n.  323 
tenants  in  common  are,  1  subd.  CCI 

and  n.  321a 
who  are  not,  1  subd.  CCI  and  n.  322, 

323 
working  the  mine,  1  subd.  CCI  and 
n.  321a 
withdrawals,  congressional  action  nec- 
essary for,  1  subd.  ecu,  n.  325 
defined,    1    subd.    CCII    and   n.   324, 

325 
executive,  1  subd.  CCII  and   n.  325 
homesteader's    rights,    1    subd.    CCII 

and  n.  326,  327 
Indian  reservations,  1  subd.  CCII,  n. 

325 
lands   excluded    or    released    from,    1 

subd.  CCII  and  n.  328 

opening  of.  1  subd.  CCII  and  n.  328 

presidential,  1  subd.  CCII  and  n.  325 

rights   reserved   to   United    States,   1 

subd.  CCII  and  n.  327 

working  a  claim  defined,  1  subd.  CCIII 

and  n.  329 
workmen's  compensation  act,  defined,  1 
subd.  C^IV  and  n.  :W0 
discussed,  1  subd.  CCIV  and  n.  330 
employment     and     compensation,     1 

subd.  CCIV,  n.  330 
object  of,  1  subd.  CCIV  and  n.  330 
zone  defined,  1  subd.  CCV  and  n.  331 
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Miscellaneous   Penal    Legislation 
Affecting   Ores 
Appendix  A,  p.  668 

Mortgages 

do  not  infringe  title  of  United  States, 

950  and  n.  2 
income  of,  953  and  n.  6 

mining  claims  subject  to,  950  and  n.  1 
mortgagor   may   not  abandon  location, 

951  and  n.  3 

of  oil  to  be  produced,  953a  and  n.  6a 
patent  application  inures  to  benefit  of 

mortgagee,  951  and  n.  4 
priority  of,  bonds,  952  and  n.  5 

National   Forest 
See  Public  Domain 

National  Monuments 
See  Public  Domain 

National   Parks 
See  Public  Domain 

Natural    Objects    and    Permanent 
Monuments 
any  marking  suflScient,  3,  n.  21,  48,  59 
are  any  that  serve  to  identify  the  loca- 
tion, 5a,  n.  59 
burden  of  proof,  4,  n.  45 
calls  value  of  different,  defined,  6,  n.  66 
correct  form  of  blazing  trees,  3,  n.  31 
courses  and  distances,  4,  n.  36;  6,  n. 

64,  66 
defined,  3  and  n.  1 ;  4  and  n.  36 
determination  of  sufficiency,  3,  n.  23 ; 

5a,  n.  59 
existence  presumed,  5a  and  n.  59 
failure   to   make   intelligible   reference, 

5,  n.  56 
instance  of  insufficiency,  3,  n.  22 
instance  of  sufficiency,  3,  n.  22 
invalidity  of  record  may   be  cured,  5, 

n.  56 
mandatory  requirement,  5,  n.  56,  57 
mineral  monument,  purpose  of,  4,  n.  42 
mining  claim,  instances  of  marking,  4, 
n.  47,  48;  5a,  n.  59 
not  always  possible  to  tie,  to,  4,  n. 
48 
mining    claims,    as    permanent    monu- 
ments, 4,  n.  45 
imperfect  reference,  4,  n.  49 
posted   notice  need  not  refer  to,   5, 

n.  56 
permanent  monuments  may  exist  be- 
fore location,  4,   n.   36 
record  must  refer  to,  5,  n.  56 
situs  of,  6  and  n.  66 
natural  objects,  defined,  3  and  n.  1,  2 
instances,  3  and  n.  2  to  35 


not  sufficient,  3,  n.  31 
sufficiency  of  location,  3,  n.  31 
no  conclusive  presumption  of  existence, 

5a,  n.  59 
no  conclusive  presumption  of  identifica- 
tion, 5a,  n.  59 
not  defined  by  statute,  5a,  n.  58 
not  required  to  be  within  location,  5a 

and  n.  58 
parol  evidence  admissible,  5a,   n.  59 
parol  evidence  of  existence,  5a,  n.  59 
permanent  monuments,  absence  of  nat- 
ural objects  and,  4,  n.  48,  49 
blazed  tree  more  certain   than   head 

of  arroyo,  4,  n.  33 
burden   of  proof  of  nonexistence,  4, 

n.  45 
correct  form  of  blaze,  4,  n.  31 
courses  and  distances  from,  4,  n.  36 
defined,  4  and  li.  36 ;  5a,  n.  58 
imperfect  description,  4,  n.  49 
indefinite  reference,  4,  n.  32 
instance  of  sufficient  reference,  4,  n. 

32,  47,  48,  49 
instances,  4  and  n.  36  to  55 
instances  of  insufficient  reference,  4, 

n.  45 
instances  of  sufficient  location,  4,  n. 

47,   48 
location   valid   without   reference   to, 

4,  n.  48 
may  be  erected  by  locator,  4,  n.  36 
mining    claim    not    necessarily    well 

known,  4,  n.  45 
mining  claims  as,  4,  n.  45,  47 
not  always  possible  to  connect  with, 

4,  n.  48 
object  of  United  States  mineral  mon- 
uments, 4,  n.  42 
posted   notice   need   not   refer   to,   5, 

n.  56 
purpose  of  law,  5  and  n.  56,  57 
stakes  at  corners  of  location  may  not 

be,  4,  n.  48 
stakes  may  be,  4,  n.  49 
presumed  to  be  well  known,  5a  and  n. 

59,   60 
presumed     to     identify     claim     though 
erected   for   that  purpose,   5a   and 
n.  63 
presumed  to  identify  claim  whether  on 

or  off  claim,  5a  and  n.  62 
presumed  to  identify  location,  5a  and 

n.  61 
presumptions,  5a  and  n,  58  to  63 
purpose  of,   named   in   location   notice, 

5a,  n.  58 
record  description  binding,  6,  n.  66 
recorded  notice  must  refer  to,  5,  n.  56 
reference  can  not  be  made,  5a,  n.  58 
reference,  court  may  reject,  5,  n.  56 
reference  to,  mandatory,   5,  n.  57 
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Natural  Objects  and  Permanent  Monu- 
ments— Continued 
reference  to — continued 
may  be  amended,  5,  n.  56 
may  be  aided  by  notice  of  location, 

5a,  n.  58 
must  identify  location,  5a,  n.  58 
not  intended  to  be  accurate,  5,  n.  56 
rule  modified,  5a,  n.  58 
should    be    intelligible,    not   delusive, 
meaningless  nor  misleading,  5,  n.  56 
should    identify    claim    with    reason- 
able certainty,  5,  n.  56 
sufficiency  of,  not  presumed,  5a,  n.  59 
rules  for  determining  situs  of  claim,  6, 

n.  66 
situs  of  claim,  how  determined,  6  and 
n.  66 
markings  upon  ground  prevail,  6,  n. 

66 
modification  of  rule,  6,  n.  66 
rule  as  to  description  in  recorded  lo- 
cation notice,  6,  n.  66 
rule  for  determining,  6  and  n.  64,  65, 
66 
stake  at  corner  of  claim,  5a,  n.  59 
stake,  sufficiency  questioned,  5a,  n.  59 
statute  does  not  indicate  what  are,  5a, 

n.  58 
statute  does  not  direct  position  of,  5a, 

n.  58 
United  States  mineral  monuments,  ob- 
ject of,  4,  n.  42 
when  court  may  reject,  5,  n.  56 ;  5a, 

n.  59 
when    stakes    most    certain    means    of 
identification,   4,   n.   49 

Navigable    Rivers 

fiee  Placers ;  also  Appendix  A,  p.  609 

Negligence — Answer 
Appendix  B,  Form  38 

Non-liability,  Notice  of,  for  Labor  and 
Materials 
Appendix  B,  Form  12 

Notice    of    Intention   to    Hold    Under 
Suspension   Act 
Bee    Annual    Expenditure,    Oil    Shale 
Lands 

Notice  of  Location 
See  Location  Notices 

Occupation 

defined.  1  subd.  CXXIV,  n.  219 


Oil 


Bee  Mineral,  Minerals  and  Mineral 
Lands,  Oil  and  Gas  Lands,  Oil 
Mining  Terms  and  Phrases 


Oil  and   Gas  Lands 

See,  also,  Conditional  Sales,  Corpora- 
tions, Costs,  Deeds,  Fixtures,  Min- 
ing Leases,  Mining  Partnerships, 
Options,  Oil  Shale  Lands,  Posses- 
sion, Severance,  Surveys,  Taxa- 
tion, Tenancy  in  Common,  Tres- 
pass 
abandonment,  acts  rebutting,  1000,  n. 
76 

admitted  or  confessed,  1000,  n.  76 

after  assignment,  1000,  n.  76 

and  forfeiture,  distinction  between 
shadowy,  1000,  n.  76 

as  defense  to  claim  of  prior  lessee, 
1000,  n.  76 

asserted  and  proved  in  ordinary  man- 
ner, 1000,  n.  76 

by  lessees,  discussed,  1000,  n.  76 

can  not  be  predicated  on  derelictions 
of  lessor,  1000.  n.  77 

cessation  of  work  after  sinking  dry 
well,  1001  and  n.  78 

court  can  not  declare  forfeiture  in 
absence  of  proof  of,  -1000,  n.  76 

defined,  1000,  n.  76 

easily  asserted  and  proved,  1000,  n. 
76 

effect  of  statute  of  limitations,  1000. 
n.  76 

extinguishes  all  rights  of  lessee  un- 
less renewal  or  consent  had,  1000, 
n.  76 

gives  right  of  reentry,  1000.  n.  76 

intention,  1000  and  n.  76 

intention  to,  found  by  jury,  1000 
and  n.  76 

lease  stands  upon  different  grounds, 
1000,  n.  76 

lease  terminnted  bv  operation  of  law, 
3001  and  n.  77  ' 

legal  result  from  action  of  parties, 
1001  and  n.  77 

lessor  must  show  intention  of  lessee 
to  abandon,  1000,  n.  76 

meaning  of  rule  of  finding  of,  by 
jury,  1000,  n.  76 

modification  of  doctrine,  1000,  n.  76 

nonuser  alone  does  not  constitute, 
1000,  n.  76 

no  rights  enforceable  after,  1000,  n. 
76 

not  proved,  1000,  n.  76 

of  all  but  ten  acres  justifies  cancel- 
lation of  lease,  966.  n.  17 

of  lease,  954,  n.  2;  961,  n.  12;  96.5. 
n.  16,  17;  1000  and  n.  76;  1001 
and  n.  77 

of  lense  by  failure  to  pay  as  stipu- 
lated, 961,  n.  12 

of  part  of  lease  is.  of  all,  1000,  n.  76 

of  right  to  drill  for  oil,  1000,  n.  76 

operation  of  law,  1001  and  n.  77 
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presumed,  965.  n.  16,  17 

question     of     termination     of    lease, 

1001  and  n.  77 
readily  found  in  oil  and  gas  leases, 

1000,  n.  76 
remedies  of  lessor,  1000.  n.  76 
satisfactory  proof  of,  1000,  n.  76 
test  of  intention,  1001  and  n.  77 
vested    title   not    ordinarily    lost   by, 
1000,  n.  76 
abstract   of   title,    evidence   outside   of, 

1035,  n.  125 
action,  against  assignee,  proof  required 
from  lessor,  1011  and  n.  9.S 
for  liquidated  damages,  1016  and  n. 
99 
•ictual  circumstances  distinguished  from 
expectancy  and  conjecture,  966,  n. 
18 
additional  wells  depend  upon  character 
of  land.  969  and  n.  32 
duty  to  sink,  969,  n.  32 
if  profitable  to  lessee,  969  and  n.  32 
lessee  under  no   duty   to   operate   at 
loss    to    himself    and    to    profit    of 
lessor,  969  and  n.  .32 
lessor's    duty    to    develop    when    of 

mutual  gain,  969  and  n.  ,32 
no  fixed  rule  as  to  number  and  rela- 
tion, 969  and  n.  32 
sinking  depends  upon   probability   of 

profit,  969  and  n.  32 
sinking    of,    depends    upon    circum- 
stances. 969  and  n.  32 
additional  well  or  wells  after  discoverv, 

969.  n.  32 
adverse  interest  established,  measure  of 

damages,  1014  and  n.  96 
affirmative  action  required  by  lessor  to 

terminate  lease.  973.  n.  ,36 
ambiguous  lease  construction  of  by  par- 
ties, 981,  n.  49 
duty  of  court  stated,  981  and  n.  49 
object    of    interpretation     and     con- 
struction, 981  and  n.  49 
true    intention    should    prevail,    981 

and  n.  49 
what   court   should   consider   in   con- 
struing, 981,  n.  49 
assignees,  action  against,  1011  and  n.  93 
breaking  of  machinery.  1011.  n.  93 
creation  of  estate,  1007a,  n.  89a 
failure  to  complete  drilling,  1011,  n. 

93 
failure  to  drill,  1009,  n.  91 ;  1010,  n. 

92  J  1011,  n.  93 
failure  to  drill  test  well,  1009,  n.  91 
forfeiture  of  lease,  1009,  n.  91 
liability,   covenant   to   keep   property 
free   from   liens   binding   upon   as- 
signee, 1009,  n.  91 
for  royalty,  1010  and  n.  92 
to  pay  royalties,  1009,  n.  91 


nonliability,  1009,  n.  91 

not  guilty  of  abandonment,  1000,  n. 
76 
assigned  lease  can  not  be  rescinded  for 

not  drilling  well,  1028,  n.  113 
assignment,  and  sublease  defined,  983, 
n.  52 

of  lease  can  not  be  made  after 
abandonment,  1000,  n.  76 

of  lease  does  release  assignor  from 
pavment  of  royalty  unless  agreed, 
1010,  n.  92 

of  part  of  tract,  999,  n.  75 

of  part  of  tract  does  not  create  sepa- 
rate leases,  999,  n.  75 

part  of  lease  may  operate  as  an  aban- 
donment of  entire  lease,  999,  n.  75 
assignor  not  released  from  covenant,  to 
pay  royalty  unless  agreed,  1010,  n. 
92 
avoiding  forfeiture,  973,  n.  36 
bankruptcy  proceedings,  purchasers  en- 
titled to  royalties,  1027,  n.  112 

review  of  cases,  1027,  n.  112 

right  of  lessee,  1027  and  n.  112 

sale  under,  1027  and  n.  112 
blowing-out  of  well,  damages.  1017.  n. 

99 
bonus,  held  to  be  royalty.  976  and  n.  43 

distinguished,  976,  n.  43 
breach   of  covenant,   clear  intention   to 
assign  sufficient,  1008  and  n.  90 

forfeiture  to  satisfy  demands  of  jus- 
tice, 965  and  n.  16 

forfeiture  rarely  declared  for  breach 
of,  965,  n.  16 

is  assignable.  1008  and  n.  90 

no  .particular  words  necessary  to  pass 
right  of  action,  1008  and  n.  90 
breach  of  implied  covenant,  963,  n.  14 ; 
965  and  n.  15,  16,  17 

action  for,  part  to.  1011  and  n.  9.3 

lessor  may  reenter  and  claim  forfeit- 
ure, 963,  n.  14 

no  express  or  implied  covenant  to 
leave  and  forfeit  lease  for,  964,  n, 
15 

remedy,  964,  n.  15;  965,  n.  17 

to  reasonably  operate  not  included  as 
cause  of  forfeiture,  964,  n.  15 
burden  of  proof  upon  lessor  to  estab- 
lish   breach    of    implied    covenant, 
1021,  n.  106 
by  products,  974  and  n.  37 
California,  Civil  Code  provisions  affect- 
ing leased  property,  983  and  n.  51 

definition  of  liquidated  damages, 
1016.  n.  98 

provisions  for  conservation  of  oil  and 
gas,  1045  and  n.  140,  141,  142 

rule  as  to  damages,  1020  and  n.  102 

statutes  relating  to  oil  and  gas,  1045, 
n.  145 
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views  on  nature  of  oil  and  gas  lease, 

954,  n.  2 

cancellation    and    rescission,    assigned 

lease    can    not    be    rescinded    for 

breach  to  drill  well,  1028,  n.  113 

cancellation   at   fixed   time,   1028,   n. 

lis 
extensive   review   of   cases,   1028,   n. 

112 
failure   to  operate   an   existing  well, 

1028,  n.  113 
lessor  must  act  with  diligence,  1028 

and  n.  112 
lessor  must  come  with   clean  hands, 

1028  and  n.  112 
no  estoppel,  1028,  n.  113 
no  ground  for,  1028,  n.  113 
notice  and  demand,  1028,  n.  113 
optional  rights,  1028,  n.  113 
provision    in    lease    for    cancellation, 

1028,  n.  113 
receipt  of  royalties  no  estoppel,  1028, 
n.  113 
cancellation  of  lease,  at  suit  of  lessor, 
965  and  n.  16,  17;  1028  and  n.  112 
because  of  forfeiture,  965.  n.  16 
failure   to   commence   drilling   opera- 
tions, 965.  n.  16 
general    rule    for    failure    to    comply 
with  implied  condition,  965,  n.  16 
rasing  head  gas.  ownership,  986,  n.  57 
character  of  sand,  972  and  n.  35 
chattel,  defined,  954,  n.  2 
circumstances     indicative     of     mutual 
profit  duty  of  lessee,  969  and  n.  32 
clear  and  full  discussion  of  law  of,  969, 

n.  32 
cloud  upon  title,  965,  n.  17 
coad  venturers,    purchasers    of    royalty 

are,  976.  n.  42 
commencement    of    operations    defined, 

992  and  n.  67 
compensation  for  delay,  964  and  n.  15 
condition    precedent   for  taking  miner- 
als. 966  and  n.  25 
conjoint  deed  and  lease,  954,  n.  1 
consideration,    development    and    pros- 
pective royalties,  979  and  n.  47 
for  oil  and  gas  lease,  979  and  n.  47 
insufficient,  980  and  n.  48 
may  be  money  only.  979  and  n.  47 
may  he  one  dollar,  979  and  n.  47 
may  be  valuable  or  wholly  executory, 

979  and  n.  47 
not  necessarily  royalty  and  develop- 

ment«  979  and  n.  47 
stipulated  price,  979  and  n.  47 
construction  of  deed  must  be  in  con- 
formity to  laws  of  state,  134  and 
n.  124 


contract  to  share  proceeds  is  personal 

contract,  954,  n.  1 
copperas  water  polluting  stream,  1021, 

n.  105 
cotenancy  does  not  create  presumption 

of  partnership,  1005  and  n.  83 
cotenancy  in  lease,  partition  can  not  be 
compelled,   1003   and   n.   79;   1024 
and  n.  109 
cotenant,  rights  of  excluded,  1003  and 

n.  81 
cotenants,  assignment  of  lease  by   sev- 
eral, 1003,  n.  81 

drilling  well  does  not  make  them  min- 
ing partners.  1005  and  n.  84 

elements  of  mining  partnership  want- 
ing, 1005  and  n.  84 

lease   must   be   with   consent   of   all, 
1002  and  n.  80 

lease  voidable,  1002  and  n.  80 

may    form    ordinary    partnership    to 
develop  oil  lease,  1005,  n.  84 

mininir  partnership  between,  defined, 
1005  and  n.  85 

no   presumption    of   mining   partner- 
ship. 1005  and  n.  83 

no    rights    enforceable    under    lease, 
1002  and  n.  80 

none  have  exclusive  right,  1002  and 
n.  80 

one  method   of  ratification.   1002,   n. 
80 

ownership  by,  1002  and  n.  79 

presumptive  cotenancy,  1002,  n.  79 

ratification   of  lease  made  by  one  of 
them,  1002,  n.  80 

ratification    of    voidable    lease.    1004 
and  n.  82 

severance  of  surface  and  subsurface 
ricrhts.  1002.  n.  79 

uniting  to  work  property  are  mining 
partners,  1005,  n.  83 
court,  may  decree  forfeiture  on  breaoh 
of   implied    covenant    to   diligently 
operate,  991,  n.  64 

may  formulate  plan   for  development 
and   production   among  disngreoing 
lessees,  983,  n.  52 
covenants,  construed  in  favor  of  lessee, 
989  and  n.  61 

construed  most  favorably  in  favor  of 
le«5sor,  989  and  61 

implied,  973,  n.  38 

implied  by  law,  963,  n.  14 

lessor   without  lecral   cause   for  com- 
plaint, 964,  n.  15 

limitation  of  rule  in  favor  of  lessor, 
989  and  n.  61 

mav  be  implied  as  well  as  expressed, 
963.  n.  14 

not  implied  in  face  of  expressed  stip- 
ulation, 964  and  n.  15 

not  self-enforcing,  990,  n.  62 
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performed  by  lessee  gives  him  vested 
right,  989  and  n.  61 

running  with  land,  instance,  989,  n. 
61 

to  pay  royalties  is,  running  with  the 
land    and    binding    upon    assignee, 
1009,  n.  91 
crude    oil    devastating    adjoining    land, 

1021,  n.  101 
damages,  965,  n.  17;  970,  n.  33;  972 
and  n.  35;  971,  n.  34;  973  and  n. 
35,  36;  975,  n.  30;  1012  and  n. 
94;  1013  and  n.  95;  1014  and  n. 
96;  1015  and  n.  97;  1016  and  n. 
98;  1017  and  n.  99;  1018  and  n. 
100;  1019  and  n.  101;  1020  and 
n.  102 ;  1021  and  n.  103,  104,  105, 
106 ;  1022  and  n.  107 ;  1023  and  n. 
108 

adverse  interest  established,  1014  and 
n.  96 

agreements  to  pay  fixed  sums  with- 
out reference  to  probable,  not  en- 
forceable, 1016,  n.  98 

blowing-out  of  well,  1017,  n.  99 

defective  pleading  by  plaintiff,  1016, 
n.  98 

evidence  necessary  for  failure  to  de- 
velop land,  1015,  n.  97 

failure  to  develop,  1015  and  n.  97 

failure  to  develop  land,  1015,  n.  97 

failure  to  drill  well  to  specified  depth, 
1015,  n.  97 

for  "blowing  out"  of  oil  well,  1017, 
n.  99 

for  destruction  of  growing  crop,  1012. 
n.  94 

for  not  drilling  well  and  paying  roy- 
alty, 965,  n.  17 

invalid  lease,  1013  and  n.  95 

measure  of,  1014  and  n.  96 ;  1018,  n. 
100 

serious  obstacle  to  adequate,  971,  n. 
33 

suit  for  breach  of  lease,  1015,  n.  97 

suit  for  diminution  of  royalties,  1015, 
n.  97 

suit  for  failure  to  drill  offset  wells, 
1015,  n.  97 

to  surface  by  another's  operations  or 
negligence,  1012,  n.  94 

value  of,  land  before  and  after  over- 
flow, 1012,  n.  94 

well  driller,  1012  and  n.  94;  1021 
and  n.  103 

without  negligence,  1017,  n.  99 ;  1021 
and  n.  103,  104,  105.  106 ;  1023  and 
n.  108 
devastating   adjoining  lands,   1021 

and  n.  105 
doctrine    of    Fletcher    v.    Rylands, 
followed  by   many   courts,   1021, 
n.  105 


duty  of  party  drilling  well,  1021, 

n.  103 
escaping  oil,  1025  and  n.  1023 
Fletcher  v.  Rylands  discussed,  648, 

n.  2  ;  1021,  n.  105 
influx  of  copperas  water,  1021,  n. 

105 
lessee's  duty,  1021,  n.  106 
lessees  from  government  subject  to, 

1021,  n.  106 
mining  company's  method  and  de- 
vice   to    prevent    damage,    1021 
and  n.  104 
no  joint  liability,  1021,  n.  105 
pipe  line  company's  liability,  1021 

and  n.   105 
pleading  and  proof,  1021,  n.  106 
pollution    of    water,    1021    and    n. 

106 
proof  of  negligence  not  necessary, 

1021  and  n.  103 
well  driller's  burden  and  responsi- 
bility, 1021  and  n.  103 
deeds,  carving  of  separate  estate  com- 
mon in,  1033,  n.  123 

construction  of,  1034  and  n.  124 

construction  of,  agreement  to  develop 
mining  property,  1034,  n.  124 

conjoint  deed  and  agreement  to  de- 
velop mining  property,  1034,  n. 
124 

conveying  mineral  rights  conveys  in- 
cidental surface  rights,  1033,  n. 
123 

conveying  separate  estates  vests  sep- 
arate titles,  1033,  n.  123 

defective  description  not  necessarily 
fatal,  1034,  n.  124 

descriptive  name  suflScient  descrip- 
tion, 1034,  n.  124 

discussed,  1034,  n.  124 

effect  of  deed  reserving  part  of  royal- 
ty discussed,  1034,  n.  124 

either  one  of  several  names  sufiicient, 
1034,  n.  124 

indefinite  description,  1034,  n.  124 

independent  estates  created  by,  1033 
and  n.  123 

in  Texas  school  lands,  1033,  n.  123 

quitclaim,  passes  after  acquired  title, 
1034,  n.  124 

rights  of  surface  and  subsurface  own- 
ers, 1033,  n.  123 

right  to  remove  mineral,  1033,  n.  123 

rule  of  construction  of  reservation  in, 
967,  n.  30 

subject  to  lease  becoming  void,  1033 
n.  123 

uncertainty  of  specific  description, 
1034,  n.  124 

use  of  word  "excepted"  or  "reserved" 
optional,  1033,  n.  123 
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vesting    title   in    minerals    with    sur- 
face rights,  1033,  n.  123 
wife's  signature,  997,  n.  73 
default,  lessee  can  not  set  up  own,  988 

and  n.  60 
notice,  deeds,  997,  n.  73 
of  lessee,  998  and  n.  60 
delay  rentals,  975  and  n.  38,  39 
as  liquidated  damages,  973,  n.  38 
as   permissible   performance,   973,   n. 

38 
cancellation    of    lease    after    notice, 

975,  n.  39 
complete  well  by  certain  time  or  pay 

lessor  until  completed,  975  and  n. 

39 
covenant  to  develop  implied,  975,  n.  38 
defined,  975  and  n.  38 
does  not  create  tenancy  at  will,  975, 

n.  39 
effect  of  payment,  975,  n.  38 
for  benefit  of  lessor,  975  and  n.  39 
implicit  condition  to  develop,  975,  n. 

38 
in  lieu  of  development,  975,  n.  39 
Kentucky  statute  applicable  to  "or" 

and  "unless"  lease,  975,  n.  39 
Kentucky  statute  governing,  975,  n. 

39 
law  affecting,  975,  n.  38 
law  affecting  discussed,  975,  n.  38 
lease  terminated  for  nonperformance 

of   expressed    or    implied    promise, 

975,  n.  38 
lessee's   rights   terminate   upon   non- 
performance of  development,  975, 

n.  38 
lessor  may  require  development  upon 

reasonable  notice,  975,  n.  39 
no  provision  for  in  lease,  975,  n.  38 
not  fully  covered  in  lease,  975,  n.  38 
only  way  lessor  can  secure  protection 

and  share  of  profits,  975,  n.  30 
provision    that   lease    should    become 

null  and  void  unless  payment  made 

in  lieu  of  drilling,  975,  n.  39 
remedies  of  lessor,  975  and  n.  39 
Tennessee  rule,  975,  n.  38 
termination    of   lessee's   rights,    975, 

38 
whole  or  part  payment  no  excuse  for 

failure  to  drill,  975  and  n.  38 
demand  for  development  must  precede 

forfeiture,  992  and  n.  63 
developing  gas  and  not  oil,  986,  n.  66 
development  not  compulsory,  delay   in 

realizing  royalties,  977  and  n.  45 
effect  of  stipulated  delay,  977  and  n. 

46 
failure   to   develop  on   demand,   977 

and  n.  46 


immediate  performance  not  enforce- 
able, 977  and  n.  45 

lessor  can  not  recover  damages  or 
invoke  forfeiture,  977  and  n.  45 

lessor  can  not  refuse  stipulated  pay- 
ments for  delay,  977  and  n,  45 

lessor  has  consented  thereto,  977  and 
n.  45 

lessor  suffers  no  injury,  977  and  n. 
45 

oil  and  gas  still  available,  977  and  n. 
45 
development    should    be    as    speedy    as 

possible,  999,  n.  75 
difference  between  oil  and  lode  mining, 

966,  n.  19 
diligence,  absence  of  certain  and  sub- 
stantial, 966,  n.  18 

better  practice  stated,  966  and  n.  28 

cancellation  of  lease  on  account  of 
breach,  966  and  n.  23 

cancellation  of  part  of  lease,  966  and 
n.  24 

delay  endangers  drainage,  966  and 
n.  29 

depends  upon  facts  and  circumstan- 
ces of  case,  966  and  n.  19 

discussed,  966,  n.  18 

drilling  wells  consideration  given  to 
facts,  966,  n.  18 

essence  of  agreement,  966  and  n.  25 

exploration  for  minerals  to  be  made 
within  reasonable  time,  966  and 
n.  25 

forfeiture  of  lease,  966  and  n.  24 

implied  covenant  to  develop  and 
operate  with  reasonable,  966  and 
n.  21 

lessor  entitled  to  prompt  payment  of 
royalty,  966  and  n.  29 

measure  of,  not  defined  in  lease,  966, 
n.  18 

operation  of  oil  and  gas  lease,  966 
and  n.  19 

proper  development  of  part  only  with 
reasonable,  966  and  n.  24 

protection  from  offset  wells,  966  and 
n.  23 

question  affected  by  working  in  wild- 
cat field,  955  and  n.  22 

question  of  fact,  966  and  n.  18 

reasonable,  demanded,  966,  n.  18 

required  defined,  966,  n.  18 ;  990  and 
n.  62',  63 

royalty  defined,  966  and  n.  20 

smaller  the  tract  greater  need  of 
prompt  exploration,  966  and  n.  29 

want  of  forfeits  lease,  966  and  n.  19 
drainage,   by  wells  on  adjoining  laud, 
975,  n.  39 

evidence  of  fact,  972  and  n.  35 

implied  condition  for  development. 
975,  n.  30 
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must  be  reasonably  certain,  972  and 

n.   35 
not  possible  to  prove  with   absolute 

certainty,  972  and  n.  35 
of  adjoining  lands,  970  and  n.  33 
reasonably  assumed,  972  and  n.  35 
drainage  of  adjoining  lands,   by   prox- 
imity to  division  line,  970  and  n. 
33 
damages,  970,  n.  33 
draining  oil  from,  absence  of  special 

circumstances,  970  and  n.  33 
lessee   not  charged  with   fraud,  970, 

n.    33 
no  basis  for  accounting  or  receiver- 
ship, 970  and  n.  33 
no  implication  of  wrong  to  adjoining 
owner,  970,   n.  33 
drilling   well,    choice  -of   location   least 
injurious  to  lessor,  967,  n.  30 
choosing  location,  967,  n.  30 
duty  of  party,  1021,  n.  103 
instances  of  facts  in,  966,  n.  18 
no   indication  of  intention   to,   1026, 

n.  Ill 
peculiar    character    of    contract    dis- 
cussed, 1016,  n.  98 
promise  to  begin,  within  certain  time 
condition  for  continuance  of  lease, 
1026,  n.  Ill 
rescission  of  assignment,  1028,  n.  113 
stating  time  for  in  lease,  966,  n.  28 
dry  hole  does  not  end  lease,  992  and  n. 

66 
dry  well  cessation  of  work  after  sink- 
ing,   proof   of   abandonment,    1001 
and  n.  78 
equitable  interest  in  vendee,  954,  n.  2 
equitable  title  or  interest  may  be  en- 
forced, 954,  n.  2 
eruption  of  well,  damages,  1017,  n.  99 
escape  of  gas  in  transitu,  1021,  n.  104 
escaping    oil    liability,    1021,    n.    105 ; 
1023  and  n.  108 
liability  exists  though  act  of  stranger, 
1023  and  n.  108 
estoppel  of  lessor  from  enforcing  for- 
feiture, 990,  n.  62 
expert  testimony,  admissible  as  to  pos- 
sible production,  1015,  n.  97;  1019 
and  n.  101 
as  to  speculative  damages,  1019,  n. 

101 
as  to   value  of  oil   that  could   have 
been  produced,  1015,  n.  97 
exploration  for  minerals,  966  and  n.  25 
extent,    development,    number   of   wells 
to    be    drilled    and    protection    of 
lines    usually    expressed    in    lease, 
966  and  n.  28 
failure  of  lessee  to  use  reasonable  dili- 
gence   in    operating   property,   966 
and  n.  26 


failure  to  develop,  damages  for  failure 
to  drill  offset  wells,  1015,  n.  97 

diminution  of  royalties,   1015,   n.  97 

lessor  entitled  to  reasonable  dam- 
ages, 1015,  n.  97 

no  resulting  profit  no  defense,  1015, 
n.   1)7 

proof  by  lessor,  1015  and  n.  97 

well  abandoned  before  reaching  speci- 
fied depth,  1015,  n.  97 

what  considered,  1015  and  n.  97 
failure    to    make    explorations    within 

reasonable  time,  966  and  n.  25 
fiduciary  relationships,  law  relating  to, 

984a,  n.  53a 
Fletcher  x.  Rylands  discussed,  1021,  n. 

105 
fluctuating     and     uncertain     character 

and  value  of,  999,  n.  75 
forfeiture,       admissible      evidence      to 
prove  waiver,  990,  n.  62 

after  notice  and  demand,  992,  n.  65 

avoided,  993  and  n.  68 

by  whom  notice  given,  096  and  n.  71 

can  not  be  arbitrarily  exercised,  992 
and  n.  64,  65,  66,  67 

clause  for  benefit  of  lessor  who  may 
declare  a,  or  sue  for  damages,  990, 
n.  62 

clause  not  self-enforcing,  990,  n.  62 

decreed  by  court,  991,  n.  64 

defined,  1000,  n.  76 

demand  for  development  must  pre- 
cede, 992  and  n.  63 

erroneous  instruction  to  jury,  965, 
n.   16 

exception  to  rule,  992,  n.  65 

failure  to  pay  royalties  or  for  in- 
juries without  special  provision, 
992,  n.  65 

favored,  990,  n.  62 

frowned  on  by  courts,  990,  n,  62 

lack  of  any  other  remedy  appeals  to 
chancellor,  992,  n.  65 

law  does  not  always  look  with  dis- 
favor upon,  965,  n.  16;  990  and  n. 
62;  992,  n.  65 

lessee  guilty  of  laches  cancellation  of 
lease  is  equity,  965,  n.  16 ;  992,  n. 
65 

lessee's  assignment  not  necessarily 
ground  for,  992,  n.  65 

lessor  is  required  to  stand  on  letter 
and  spirit  of  lease,  998,  n.  74 

lessor  not  limited  to  action  for  dam- 
ages, 991,  n.  64 

limited  to  those  expressed  in  lease, 
964,  n.  15 ;  992,  n.  65 

may  be  waived  or  lessor  estopped  by 
conduct,  990,  u.  62 

must  be  promptly  asserted,  998  and 
n.   74 
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must  be  promptly  asserte<l  or  will  be 

treate<l  as  waived,  990,  n,  62 
not  always  looked  upon  with  disfavor 
bv  court,  965.  n.  16 ;  990  and  n. 
62 :  992,  n.  65 
notice  of,  essential,  995  and  n.  70 
notice   of,   for   benefit   of  lessor   and 
strictly  interpreted,  994  and  n.  69 
notice  of,  to  whom  given,  997  and  n. 

72 
oil  and  pas  leases  favored  because  of 
peculiar  character,  990  and  n.  62 
one  ground  stated,  prevents,  on  other 

grounds.  992,  n.  65 
predicated  only  on  grounds  specified 

in  lease,  964,  n.  15;  992,  n.  65 
prompt    performance    essential,    990 

and  n.  62 
rule  affecting  right  to  enforce,  990, 

n.  62 
under  general   rule  are  not  favored, 

990,  n.  62 ;  992,  n.  65 
usually  against  conscience  and  with- 
out equity,  992,  n.  65 
what  warrants,  991  and  n.  64 
where   rights  can   be  otherwise  ade- 
quately protected,  998  and  n.  74 
freeholds,  two  in  same  land,  967,  n.  30 
general  partnership  defined,  1005,  n.  85 
grant  of  oil   and  gas  in   ground,   954, 

n.  3 

homestead    lease,    claimant    of    unper- 

fected    homestead    can     not    give 

valid  lease  of  minerals,  985,  n.  54 

invalid  if  excuted  by  one  only  of  the 

spouses,  985  and  n.  54 
requires      joint      consent      of      both 
spouses,  985  and  n.  54 
immediate  development,  presumed,  999 
and  n.  75 
presumed  unless  contrary  appears  in 
lease,  999  and  n.  75 
implie<]   agreement   to  explore  and  de- 
velop the  premises,  966  and  n.  27 
implied  condition  for  development,  962, 

n.  13 ;  965,  n.  14 ;  975,  n.  39 
implie<l  covenant,  application  of  rule  to 
develop,  1000,  n.  76 
arises  when  lease  silent,  966  and  n. 

28 
depends  on  circumstances  and  inten- 
tion of  parties,  999,  n.  75 
forfeiture  for  breach,  965  and  n.  16 
general  rule  of  cancellation,  965,  n. 

16 
in  every  lease  of  land,  999,  n.  75 
in    lease    from    government    not    to 
cause  injury   to  surface,  1021,  n. 
106 
not  included  in  lease,  968,  n.  14 


remedy  for  breach,  964,  n.  15 
substantial    breach    remedy,    964,    n. 

15 
to  develop  can  not  be  read  into  lease 

before  development,  999,  n.  75 
to  reasonnblv  operate  premises,  962, 
n.  13 ;  963,  n.  14 
implied     covenants,     abandonment     of 
rights  presumed,  965  and  n.  16 
application  of  rule,  999,  n.  75 
as    effectual    and    forceful    as    if    ex- 
pressed, 962,  n.  13 
court  will  not  imply,  964  and  n.  15 
defined,  962  and  n.  13 
diligent  operations,  963,  n.  14 
discussed.  962,  n.  13,  15 
doctrine  in  mineral  leases,  962,  n.  13 
general  rule  of  cancellation,  965,  n. 

16 
implication   is   another   term   for  in- 
tention, 963,  n.  13 
instances,   962,    n.    13;   963,    n.    14; 

999,  n.  75 
law  implies  condition,  963,  n.  14 
legal   implication   of   development   of 

leased  premises,  962,  n.  13 
no  implied  obligation  will   be  raised 

to  do  the  impossible,  964,  n.  15 
notice  before  cancellation,  965,  n.  16 
notification  to  comply  with,  1028,  n. 

113 
payment  of  royalty,  963,  n.  14 
proper  measure  of  damages,  962,  n. 

13 
remedy  for  breach,  964,  n.  15 
sinking  of  wells,  963,  n.  14;  999,  n. 

75 
technical   words  in  lease   not  neces- 
sary to  raise,  963,  n.  14 
universal    interpretation    of   oil    and 
gas  leases,  962,  n.  13 
inchoate  title,  1000,  n.  76 
income,     bonus     and     down     payment 
treated  as  royalty,  1036  and  n.  126 
computation   of  net.   1037,   n.   126 
defined,  1036  and  n.  126 
incorporeal    hereditament    defined,    954 

and  n.  3 
injunction,  against  surface  owner,  967, 
n.  30 
against  trespasser,  1030  and  n.   120 
continuance  of  operations,  1030  and 

n.  120 
courts   have   ample   authority,    1030 

and  n.  120 
defendant's    interest    safeguarded   by 

court,  1030  and  n.  120 
developing  gas  and  not  oil,  986,  n.  56 
framing   decree,   1030,   n.   120 
granting  preliminary,  1030,  n.  120 
maintaining  atatun  quo,  1030,  n.  120 
might   work   injustice,    1030   and   n. 
120 
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not  awarded,  1030,  n.  120 
no  title  in  plaintiff,  1030  and  n.  120 
preliminary  granted,  1030,  n.  120 
preliminary  not  granted,  1030,  n.  120 
to  prevent  appropriation  of  gas  from 

oil  well,  986,  n.  56 
unlawful   extraction   of  oil   and   gas 
irreparable  injury,  1030,  n.  120 
insufficient  consideration,  statement  of 
rule  of  optional  contracts,  480  and 
n.  48 
insurance,  1038  and  n.  129 
intentional  failure  to  pay  as  stipulated 
treated   as   abandonment  of  lease, 
961.  n.  12 
interest  and  rights  of  lessee,  986  and 

n.  55,  56,  57 
interstate  commerce,   1046  and  n.  145 

defined,  1046,  n.  144 
introductory,   954   and   n.   1,   2,   3 
invalid  lease,  1013  and  n.  95 
damages  to  land,  1012,  n.  94 
measure  of  damages,  1013  and  n.  95 
irreparable    injury,    unlawful    removal 
of  oil  or  gas,  1030,  n.  120 
unlawful  extraction  of  oil  or  gas  not 
an,  1030,  n.  120 
joint   adventure  creating  mining  part- 
nership, 1002,  n.  85 
joint   and   several   covenants,  963   and 
n.  14 
husband  and  wife,  963,  n.  14 
husband    and    wife    as    lessors,    963 
and  n.  14 
joint  lease,  defined,  982  and  n.  50 
disposition  of  royalty,  982  and  n.  50 
rights  of  lessee,  982  and  n.  50 
right  to  explore,  982  and  n.  50 
royalties,  982  and  n.  50 
judicial  knowledge  of  peculiar  charac- 
ter of  contract  for  boring  oil  well, 
1016,  n.  98 
Kentucky,  rule  as  to  conveyance  of  oil 
and  gas,  954,  n.  2 
rule  as  to  delay  rentals,  975,  n.  39 
statute  affecting  delay   rentals,  975, 
n.  39 
laches,  burden  upon  defendant  to  show 
conditions  exist,  1029,  n.  115 
burden   upon    plaintiff   to   show,    in- 
equitable, 1029,  n.  115 
defined,  1029,  n.  115 
delay  can  not  be  excused,  1029  and 

n.  116 
delay  excused,  1029  and  n.  116 
delay,  instances,  1029,  n.  114 
delay  of  three  years  in  oil  case  is, 

1029,  n.  114 
diligence  measured  by  months  rather 

than  years,  1029,  n.  114 
diligence  required,  1029,  n.  114 
discovery  of  fraud  fixes  time  when 
cause  of  action  accrues,  1029,  n. 
114 


equitable  defense,  1029  and  n.  115 
excusable   delay,   instances,   1029,   n. 

116,  119 
failure    to    file    suit    same    as    none 

commenced,   1029  and   n.   119 
failure  to  prosecute  suit  fatal,  1029 

and  n.  118 
greater  diligence  required  in  oil  case, 

1029,  n.  116 
inexcusable  delay  fatal,  1029  and  n. 

115 
inexcusable  delay,  instances,  1029,  n. 

116 
may   work   no   detriment   to   defend- 
ant, 1029,  n.  115 
mere  lapse  of  time  never  constitutes, 

1029  and  n.  117 
mining  and  oil  property  purely  spec- 
ulative, 1029  and  n.  114,  116 
ordinary  diligence,  1029,  n.  114 
party  contributing  to,   or  delay   can 

not  take  advantage  of,  1029,  n.  119 
reasonable  promptness  in  all  cases  to 

avoid,  1029,  n.  116 
relentless   enforcement,   1029  and  n. 

114 
rescinding  transactions,  1029,  n.  116 
suit  brought  within  time  of  statute 

of  limitations,  1029,  n.  115 
suit  not  barred,  1029,  n.  119 
suits,  1029  and  n.  115,  118,  119 
lease,  and  sale  distinguished,  954,  n.  1 
before  oil  found  no  effect  on  title  to 

property,  954,  n.  2 
canceled  for  breach  as  other  contract, 

954,  n.  2 

chattel  interest  or  royalty,  954,  n.  2 

conditions  implied  by  law,  955  and 
n.  6 

construed  most  strictly  against  les- 
see, 955  and  n.  5 

construed     to     compel     development, 

955,  n.  6 

construed  to  prevent  delay  and  un- 
productiveness, 955,  n.  6 

construction  of,  against  lessee,  955, 
n.  6 

containing  unless  clause  expires  on 
default  of  payment,  960,  n.   11 

contents  of,  966,  n.  18 

continued  in  force  after  oil  or  gas 
found,  966  and  n.  26 

conveys  freehold,  986,  n.  55 

creates  an  incorporeal  hereditament, 
954  and  n.  3 

creates  kind  of  license,  954  and  n.  2 

defined,  954  and  n.  2 

designated  a  sale  was  grant  of  exclu- 
sive right  to  search  for  minerals^ 
954,  n.  1 

distinction  between  real  property 
and  royalty,  954,  n.  2 

distinguished  from  license,  954,  n.  1 
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onch   pnrly  his  rijrht  to  ro<jarfl  own 

interest,  06fi.  n.  18 
effect  of  failure  to  define  measure  of 

dilisrence,  06fi.  n.  18 
expiration   of,   1041    and   n.   135 
extent  of  develoi>ment  and  number  of 

wells  should  be  expressed  in,  966 

and  n.  28 
form    of    words    of    no    consequence, 

954,  n.  1 
jfovernod  by  different  principles  than 

of    other    real    property,    955    and 

n.  4 
has   defined   leqral    meaninj::  which   is 

less  than   a   sale.   954,  n.   1 
held  to  be  ordinary  lease  of  land  and 

not  oil  and  pas,  954,  n.  1 
implied    en^njrement    to    explore    and 

develop,  966  and  n.  27 
intended  for  benefit  of  both  parties, 

966,  n.  18 
intention  of  parfies  determines  legal 

definition,   954,   n.   1 
is  term  usod  thronsrh  habit  and  con- 
venience. 9.54  and  n.  2 
is  word  not  necessarily  used  in,  954. 

n.   1 
lanpuage  determines  legal  effect,  954 

and  n.  1 
meaning  not  doubtful  parties  bound 

regardless  of  results,  955,  n.  6 
must  be  construed   to  prevent  delay 

and  unproductiveness,  955,  n.  4 
nature  of.   954   and   n.   6 
neither  "unless"   nor   "or,"  instance, 

960.  n.  11 
no  legal  title  conveyed  but  equitable 

title  passes.  954,  n.  1 
null  and  void  provision  in.  988,  n.  60 
no   time  set  for   completion   of  well 

lessee    has    reasonable    time,    955, 

n.  4 
not  a  grant  but  may  be  more  than 

mere   license   or   incorporeal   here- 
ditament, 954,  n.  3 
not   estate   until   entry   but  is  prop- 
erty subject  to  transfer  and  sale, 

954.  n.  1 
not    extended    by    payment    of    mere 

rent,  955.  n.  5 
not  grant  of  mineral  in  the  ground, 

954.  n.  2 
not  necessary  word,  whatever  equiv- 
alent sufficient,  954.  n.  1 
object    of.    1000,    n.    76 
option  to  surrender  not  inequitable, 

958.  n.  9 
parties   bound    hv   regardless   of   re- 
sults. 955.  n.  6 
peculiar  nature  of.  955  and  n.  4,  5.  6 
personal  contract  defined,  954,  n.  1 
purpose  at  outset,  954,  n.  2 


reason  for  peculiar  nature,  955  and 
n.  5 

reasonable  time  implied  bv  law,  955, 
n.  5 

reasonable  time  implied  for  comple- 
tion of  well,  955,  n.  4 

requisites  of,  954,  n.  1 

rights  under  end  upon  abandonment, 
954,  n.  2 

same  as  any  other  contract  before 
oil  found,  954,  n.  2 

stipulations  in,  discussed,  966,  n.  18 

surrender  of,  958,  n.  8,  9 

terminates  unless  delay  rental  paid, 
975,  n.  38 

title  of  is  element  in  ascertaining  its 
character,  954,  n.  1 

unsuccessful  search,  954,  n.  2 

vests   temporary  possession   for  pur- 
poses of  exploration,  954.  n.  2 
leasing   act,    synopsis    and    authorities, 

1045,   n.   145 
lessee,  acquires  no  interest  in  oil  until 
taken  from  ground,  954,  n.  3 

can  not  delay  well  unreasonable  time 
and  extend  lease  indefinitely,  955. 
n.  5 

can  not  hold  an  unreasonable  time, 
999,  n.  75 

can  not  hold  for  speculative  pur- 
poses, 999,  n.  75 

can  not  set  up  own  default,  988  and 
n.  60 

can  not  unduly  delay  when  speedy 
progress   required,   969,   n.  32 

controls  necessary  operations,  969,  n. 
32 

entitled  to  protection  and  injunction, 
986  and  n.  56 

has  no  title  to  oil  in  ground,  954, 
n.   2 

liable  for  failure  to  exercise  reason- 
able diligence,  966,  n.  18 

liable  though  not  guilty  of  fraud  nor 
bad  faith,  966,  n.  18 

loses  cost  of  dry  well.  969.  n.  .32 

must  bear  all  burdens  incident  to  de- 
velopment, 966,  n.  18;  969,  n.  32 

not  always  limited  to  particular 
term  mentioned  in  lease,  956  and 
n.  7 

not  guilty  of  fraud  or  bad  faith  lia- 
ble  for   failure   to   use   reasonable 
diligence,  966,  n.  18 
not  liable  for  damages,  965,  n.  17 
not    permitted    to    escape    failure    to 

develop,  965,  n.  17 
under  no  duty  to  operate  at  loss,  969 
and  n.  32 
lessee's  arbitrary  refusal  to  further  ex- 
plore, 965,  n.  17 
assignment    not    necessarily    ground 

for  forfeiture,  992,  n.  65 
condition  precedent,  966  and  n.  25 
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default,  988  and  n.  60 
determination  conclusive,  987  and  n. 

58 
failure  to  perform  subjects  lease  to 

forfeiture,  988  and  n.  60 
fraudulent  failure  or  refusal  to  act, 

969,  n.  32 
interest   and  rights.   986  and  n.  55, 

56,  57;  1026  and  n.  Ill 
interest    may    be    real    or    personal 

property,  954,  n.  3 
payment  until   oil   or   gas   ceases   to 

exist,  966  and  n.  27 
right,   of  determination,   987  and   n. 

58,  59 

to  determine  number  of  wells,  987 
and  n.  58 

to  produce,   vested  right,  987  and 
n.  59 
rights,  1026  and  n.  Ill 

interest  and  rights  of  lessee,  986. 
n.  57 

oil  and  gas  lands,  nature  of  oil  and 
gas  leases,  discussion,  955,  n.  3 

terminate  if  property  not  properly 
developed,  1026,  n.  Ill 
lessor,  and  lessee  bound  by  standard  of 

circumstances,  999,  n.  75 
entitled  to  prompt  payment  of  royal- 
ty, 966  and  n.  29 
must  show  lessee's  intention  to  aban- 
don, 1000.  n.  76 
nor  lessee  not   arbiter  of  extent   or 

diligence,  999,  n.  75 
only  entitled   to  damages  sustained, 

1015  and  n.  97 
receives  share  and  loses  nothing,  969, 

n.  32 
lessor's   election   under  "or*'   clause  in 

lease,  961,  n.  12 
lessor's  option,  978  and  n.  46;  988,  n. 

60;  990,  n.  62 
remedies   of  lessor   when   lease   pro- 
vides it  may  become  void,  978  and 

n.  46;  988,  n.  60 
valid  though  lacking  mutuality,  978, 

n.  46 
valid  without  obligation  to  exercise 

it,  978,  n.  46 
license   distinguished    from   lease,   954, 

n.  1 
life  estates,  1006  and  n.  86,  87,  88 
liquidated    damages,    abandonment    of 

contract  to  drill  well,  1016,  n.  98 
Californian  definition,  1016,  n.  98 
defined,  1016,  n.  98 
delay  rental  construed  as,  975,  n.  38 
duty  of  court,   1016,  n.   98 
enforceable  between  parties,  1016,  n. 

98 
failure    to    drill    when    practicable. 

1016,  n.  98 
impossible  to  calculate  with  certain- 
ty, 1016  and  n.  08 


intention  of  parties  prevail,  1016,  n. 

98 
no  other  mining  cases  where  time  is 
essence  so  important,  1016,  n.  98 
not  to  be  regarded  as  penalties,  1016, 

n.  98 
pleading  and  proof,  1016,  n.  98 
proof    of    amount    of    monthly    pay- 
ments unnecessary,  1016  and  n.  98 
prospective  profits,   1016,  n.   98 
specific  performance,  1016,  n.  98 
stipulation  for  mere  option.  1016,  n.  98 
stipulation  for,  valid,  1016,  n.  98 
Texas  rule,  1016,  n.  98 
what  did  parties  intend,  1016,  n.  98 
locating  wells,  injunction  against  drill- 
ing well  within  prohibited  distance, 
968  and  n.  31 
location  of  wells,  after  discovery  duty 
to  sink  additional  well,  969,  n.  32 
limitation  not  covenant  running  with 

land,  968,  n.  31 
limiting     distance     reasonable     and 
valid,  968,  n.  31 
lode  mining  metals  remain  intact  until 

extracted,  966,  n.  19 
Louisiana,    lease    does    not    give    but 

clouds  title,  954,  n.  1 
mineral    lease    can    not    be    given    by 
claimant     of     unperfected     home- 
stead, 985,  n.  54 
minerals  right  of  access   to  mine   and 

extract,  967,  n.  30 
miner's  right  to  use  surface,  967,  n.  30 
mining    partnership,    created    by    sub- 
lease, 1002,  n.  85 
defined,  1005  and  n.  85 
joint  adventure,  creating,  1005,  n.  Sf) 
not  presumed  from  cotenancy,  1005 
and  n.  83 
mortgagee's  limitations,  954,  n.  3 

restrictions,  954,  n.  2 
mutual  promises  executory  and  unper- 
formed, 980  and  n.  48 
mutuality,   instances  of  want   of,  954, 
n.  8;  958,  n.  9 
instance  of  valid  lease  in  absence  of, 
957,  n.  8 
names  of  instruments  giving  rights  and 
privileges  in  oil  and  gas,  954  and 
n.  1,  2 
natural  gas,  waste  of,  1042  and  n.  157 ; 
1043  and  n.  158 ;  1045  and  n.  141, 
142,  143 
nature    of    oil    and    gas    leases,    Cali- 
fornian Code  and  authorities  dis- 
cussed, 954,  n.  2 
discussed,  954  and  n.  1,   2,  3 ;   955 
and  n.  4,  5,  6 
necessary  use  of  surface  implied,  967 

and  n.  30 
negligence,  damages  without,  1021  and 
n.  103,  104,  105 ;  1023,  n.  108 
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no    breach    of    implied    covenant,    966, 

n.  18 
notice  of  cancellation  may  be  unneces- 
sary, 965,  n.  16 
notice  of  forfeiture,  essential,  995  and 

n.  70;  997,  n.  73 
instance  of  insufficient,  997,  n.  73 
insufficient,  995,  n.  70,  73 
oil   and  gas   lands,   by   whom   notice 

must    be    given,    wife's    signature, 

996,  n.  72 

to  whom,  must  be  given,  997,  n.  73 
not  unilateral  contract,  957  and  n.  8 
number  and  location  of  wells  depends 

probabilities  of  profit,  969,  n.  32 
off-set  wells,  construction  of  lease,  970, 

n.  33 
courts  not  harmonious  as  to  implied 

covenant     by     lessee     to     protect 

against  drainage,  971  and  n.  34 
courts  not  harmonious  as  to  implied 

covenant  to  drill,  971  and  n.  34 
covenant  to  drill  implied,  971,  n.  34 
covenant   to   protect   by   drilling  im- 
plied, 971,  n.  34 
damages,  070,  n.  33;  972,  n.  35 
difficulty   of   establishing   amount   of 

oil  diverted,  970,  n.  33 
discussion    of    evidence    in    case    for 

damages  for  failure  to  drill,  972, 

n.  35 
drainage  prevented  only  by  drilling, 

971,  n.  33 
evidence,  973  and  n.  35 

of  failure  to  drill  discussed,  972, 
n.  35 
failure  to  drill,  972  and  n.  35 
implied   condition    to   drill   upon   de- 
mand of  lessor,  971  and  n.  34 
lessee  can  not  fraudulently  exercise 

judgment     solely     for     individual 

interest,  971,  n.  34 
lessee  must  conform  to  that  of  other 

operators  in  similar  circumstances, 

971,  n.  34 
lessee's  failure  to  prosecute  drilling 

operations,  971,  n.  33 
lessee's  judgment  not  determinative, 

971,  n.  34 
lessor's  option    to   affirm   or   rescind 

for  default  of  lessee,  071,  n.  34 
liability  of  great  loss,  970,  n.  33 
no  implied  covenant  to  drill  where 

no  discovery  of  oil  or  gas,  971, 

n.  84 
no  limit  to  withdrawal  of  oil,  971, 

D.  33 
nominal  damages  only  for  failure  to 

drill  as  agreed,  972,  n.  35 
obstacle  to  recovering  adequate  dam- 
ages, 970,  n.  33 


payment  of  cash  rental  no  defense, 
971,  n.  34 

peculiar  nature,  971,  n.  33 

rule  in  determining  drilling,  971, 
n.  34 

universal  interpretation  of  leases  as 
to  drilling,  971,  n.  34 

unlawful  drainage,  971,  n.  33 
oil    and    gas,    Californian    statutes   re- 
lating to,  1045,  n.  145 

grant  passes  right  to  explore  and 
reduce  to  possession,  986  and  n.  55 

mining  can  not  safely  await  nearby 
developments,  966,  n.  19,  29 

not  subject  to  ownership  distinct 
from  soil,  986  and  n.  55 

paying  quantities,  966,  n.  18 

reasonable  diligence,  966,  n.  18 

unlike  solid  minerals,  986  and  n.  55 
oil   and  gas  leases,   annulled  when   no 
oil  or  gas  found  in  paying  quan- 
tities, 1041  and  n.  135 

conveys  real  property,  986,  n.  55 

development  controlling  considera- 
tion, 973  and  n.  36 

fall  into  two  classes,  960  and  n.  11 

right  of  renewal  in  perpetuity,  986, 
n.  56 

perpetuity,  may  be  in,  986,  n.  55 

stated  term  in,  extended  when  oil 
or  gas  found  in  paying  quantities, 
1041,  n.  135 

title  inchoate,  985,  n.  54 
oil,  character  of  defined,  966,  n.  19 
oil    mining,    delay    dangerous   in,   966, 

n.  19 
oil  or  gas,  not  found  lease  expires,  986 
and  n.  57 

ownership  in,  966,  n.  19 
open  mines,  discussed,  1007  and  n.  89 

distinction  between,  and  unopened 
mines,  1007  and  n.  89 

dower  in,  1007,  n.  89 
operator    of    ordinary    prudence,    999, 

n.  75 
option,  acceptance  binds  both  parties 
978,  n.  46 

accounting  may  be  had,  978,  n.  46 

action  by  one  in  possession  under, 
978,  n.  46 

agreement  to  drill  well  sufficient  con- 
sideration,  978,  n.  46 

based  upon  valid  consideration,  978, 
n.  46 

continuous  offer  of  sale,  978,  n.  46 

holder  under  no  obligation  to  exer- 
cise, 978,  n.  46 

lacks  mutuality,  978,  n.  46 

no  further  consideration  for  exten- 
sion of  time  necessary,  978,  n.  46 

not  based  upon  sufficient  considera- 
tion, 978,  n.  46 


I 


INDEX 


945 


(References  are  to  sections) 


not    necessary    to    return    payments 

made,  978,  n.  46 
one    dollar    sufficient    consideration, 

978,  n.  46 
recovery  for  waste,  978,  n.  46 
repossession  of  property  and  fixtures, 

978,  n.  46 
reversion  of  property,  978,  n.  46 
specific    performance    enforced,    978, 

n.  46 
suit  in  ejectment,  978,  n.  46 
time  is  essence  of,  978,  n.  46 
time  waived  or  relieved  against,  978, 

n.  46 
verbal   promise   to   extend   sufiicient, 
978,  n.  46 
optional  contracts,  apply  to  oil  and  gas 
leases,  980  and  n.  48 
defined,  980  and  n.  48 
statement  of  rule  governing,  980  and 
n.  48 
ordinarily  time  is  essence,  956  and  n.  7 
ordinary  partnerships  may  be  formed  to 

develop  oil  leases,  1005,  n.  84 
"or  lease,"  defined,  961  and  n.  12 
distinction  as  between  "unless  lease" 

as  to  rentals,  961  and  n.  12 
distinction  between,  960  and  n.  11 ; 

961  and  n.  12 
does     not     automatically     terminate, 

961  and  n.  12 
lessee's  default,  960,  n.  11 ;  961  and 

n.  12 
lessor's  election,  961,  n.  12 
lessor's    remedies    upon    lessee's    de- 
fault, 960,  n.  11 ;  961  and  n.  12 
"or  lease"  and  "unless  lease"  clause 

applicable  to  both,  975,  n.  39 

rights  of  lessee,  961  and  n.  12 

waiver  of  forfeiture  clause  and  sue 

for  rentals  due,  961  and  n.  12 

outside  wells,  drainage  by,  970,  n.  33 

overriding  royalty,  defined,  976,  n.  40 

example,  2  subd.  XXIIa,  28a 
parties  to  action  for  breach  of  lease, 

1015,  n.  97 
partition,    between    copartners,    1024, 
n.  9 
can  not  be  compelled  in  kind,  1024 

and  n.  109 
known  oil  lands  can  not  be  subject 

of,  1024,  n.  109 
lessee  can  not  compel  lessor  ana  co- 
tenants  to,  1024  and  n.  109 
may  be  voluntary,  1024,  n.  109 
suit  for,  usually  results  in  sale,  1024, 

n.  109 
surface    and    minerals    can    not    be, 
1001,  n.  79 
paying    quantities,    effect    of    term    in 
lease,  986,  n.  55 
implied  covenant  to  put  down  many 
wells,  1000,  n.  76 


payment  within  reasonable  time  avoids 

forfeiture,  973,  n.  36 
peculiar   circumstances   favor   right   of 

reentry,  988,  n.  60 
pipe  lines,  negligence  of  pipe  line  car- 
rier, 1040  and  n.  134 
pipe  line  company  common   carrier, 

1040  and  n.  131 
pipe  line  company  subject  to  control 
and  regulation,  1040  and  n.  133 
potential      possession,      by      operating 
lessee,  987,  n.  59 
recognized     by     Californian     courts, 
1031    and    n.    121a 
properties     should     be     developed     as 

speedily  as  possible,  999,  n.  75 
purchaser's  rights,  1027  and  n,  112 
extensive     review     of     cases,     1027, 
n.  112 
quieting    title,    necessity    of   notice    of 
termination  of  lease,  996,  n.  72 
notice  of  termination,  995,  n.  70 
quitclaim   deed    carries   after   acquired 

title,  1034,  n.  124 
ratification  of  voidable  lease,  1004  and 

n.  82 
reasonable  time,  defined,  956,  n.  7 
implied,  955,  n.  4 

mixed  question  of  law  and  fact,  956, 
n.  7 
recurring  damages,  suits  may  be  main- 
tained for,  1022  and  n.  107 
reentry,    peculiar    circumstances    sur- 
rounding right  of,  988,  n.  60 
right  of,  for  condition  broken,  988, 
n.  60 
remedies  of  lessor,  965,   n.   16;   1000, 

n.  76 ;  1001,  n.  77 
removal    of    machinery    and    fixtures, 
1031  and  n.  121 
no    right    given    to    remove    casings 

from  well,  1031,  n.  121 
personal    property   becomes   real   es- 
tate, 1031,  n.  121 
stipulation  for,  1031  and  n.  121 
stipulation  for,  controlling,  1031  and 
and  n.  121 
renewal,  in  perpetuity,  986,  n.  56 
is  continuance  of  original  lease  sub- 
ject to  old  lease,  984a  and  n.  53a 
rent,  as  royalty,  976  and  n.  40 

failure  to  pay,  changes  character  of 

personal  property,  1030,  n.  121 
paid  or  tendered  avoids  breach,  973, 
n.  3« 
rent  and  royalty  an  entire  thing,  976, 
n.  40 ;  1026  and  n.  Ill 
difference  between,  976,  n.  40 
rental,  affected  by  probability  of  drain- 
age, 975,  n.  39 
contingency  not  foreseen,  975,  n.  39 
damages  for  failure  to  develop,  973 
and  n.  36 
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death  of  husband,  widow  dowerable, 

967,  n.  30 
development     controlling     considera- 
tion, 973  and  n.  36 
difference  between,  967,  n,  30 
duty  of  court  to  adopt  condition  in- 
stead   of   covenant   in    lease,    975, 
n.  39 
fixed  before  discovery  within  leased 

or  adjacent  land,  975,  n.  39 
forfeiture  and  cancellation  for  fail- 
ure to  develop,  973  and  n.  36 
forfeiture  avoided,  967,  n.  36 
in  lieu  of  development,  975  and  n.  36, 

39 
lessee's  liability  for  damages  or  can- 
cellation, 973  and  n.  36 
lessor's    refusal    to    receive    further, 

975,  n.  39 
no    presumption     of    possession    by 

lessee,  967,  n.  30 
not    essence    of    contract,    instance, 

967,  n.  36 
paid    or    tendered    heals    breach    if 
before    lessor    takes    action,    973, 
n.  36 
payment  by  lessee  as  long  as  posses- 
sion is  held,  973,  n.  36 
payment    during   lessor's    possession, 

967,  n.  30 
pavment  of,  not  essence  of  contract, 

973,  n.  36 
tenancy    continues    until    forfeiture 
declared,  973,  n.  36 
rights,  granted  under  lease,  1000,  n.  76  i 
none  after  abandonment,  1000,  n.  76 
of  adjoining  owners,  971,  n,  33 
of  cotenant,  1003  and  n.  81,  81a 
royalty,  as  bonus,  976  and  n.  43 
chief  object   for  execution   of  lease, 

999,  n.  75 
collection  of  authorities,  976,  n.  41 
defined  as  rent,  976  and  n.  40 
disposition  of  under  joint  lease,  982 

and  n.  50 
essence  of  contract  that  work  shall 

be  done,  976  and  n.  44 
failure  to  pay,  965,  n,  17 
generally     compensation     of    lessor, 

989  and  n.  61 
in  kind  or  money,  976,  n.  40 
is  covenant  running  with   the  land, 
i>76  and  n.  41 ;  1009,  n.  91 ;  1010. 
n.  02 
mere  nudum  pactum  and  lease  for 

feited.  976  and  n.  44 
must  be  paid  by  asaignet,  1009.  n.  91 
not  perpetual  interest  in  oil  and  gas 
within  land,  976  and  n.  42 


prospective,  970.  n.  44;  979  and  ii. 

47 
purchasers  of,  are  coadventurers,  976, 

n.   42 
sole  consideration  wells  to  be  worked 

with   reasonable   dispatch,   999,   n. 

75 
fronted  as  rent,  975,  n.  39 
rovnlfv  and  overriding  royalty  defined. 

076.  n.  40 
snle  of,   to  be  produced.  1031a  and  n. 

121a 
under     foreclosure,     termination     of 

lease  by.  1032  and  n.  122 
second  lease,  by  heirs.  984,  n.  53 
>)y  owner  of  land,  959,  n.  10 
court  will  remove  cloud  of,  984.  n.  53 
oquitable  jurisdiction.  984,  n.  53 
remedies  of  holder  of  original  lease, 

984.  n.  53 
unlawful  unless  subject  to  rights  of 

prior  lessee.  984  and  n.  53 
smaller  the  tract  the  greater  the  need 

of  prompt  development,  966  and  n, 

29 
speculative   damages,    amount   fixed   by 

jury,  1018.  n.  100 
application  of  rule,  1018  and  n.  100 
approximate   estimate  of  loss,   1018. 

n.  100;  1019,  n.  101 
as  a   rule  not  recoverable.  1018  and 

n.  100;  1019,  n.  101 
bv  agreement  recoverable  irrespective 

of  law,  1019,  n.  101 
damages   must  be   clearly   ascertain- 
able in  nature  and  origin,  1020,  n. 

102 
delay  in  completing  well  too  remote 

to  justify  recovery,  1020.  n.  102 
difficult  to  apply  rule,  1019,  n.  101 
discus.sed,  1019,  n.  101 
fixed  bv  mutual  agreement,  1019,  n. 

101   ' 
future  profits.  1020.  n.  102 
future  profits  discussed,  1020,  n.  102 
future  profits  distinguished,  1020.  n. 

102 
how  proved,  1018  and  n.  100;  1010. 

n.  101 
impossible   to   tell   what  a   well   will 

develop.  1019,  n.  101 
in  oil  and  gas  producing  states.  1018 

and  n.  100 
in  oil  drilling  cases.  1018  and  n.  100: 

1019  and  n.  101 ;  1020  and  n.  102 
limitation,  1018,  n.  100 
neither  party  is  arbiter  of  extent  or 

diligence,  1020,  n.  102 
no    recoverv    for    possible    damages, 

1018,  n.  100 
tin    recovery    unless   damages   clearly 
ascertainable,  1020,  n.  102 
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parties  relegated  to  relief  in  equity, 

1020,  n.  102 
prospective    profits    as    natural    and 
direct   consequences   of   breach   re- 
coverable, 1020,  n.  102 
reasonable     basis     for     commutation 

and  best  evidence,  1019,  n.  101 
recoverable.   1019  and   n.   101;   1020 

and    n.   10^ 
recoverv  will  not  be  denied,  1020  and 

n.  102 
rule    as    to    admission    of   opinion    of 
well    informed    persons,    1019,    n. 
101 
rule  for  recovery  for  breach  of  cove- 
nant, 1019,  n.  101 
testimonv  of  experts  in  oil  territory, 

1019.    n.    101 
too  remote,  1020,  n.  102 
speculative  purposes  when  royalty  chief 

object,  999,  n.  75 
state  inspection  laws,  1039  and  n.  130 

review  of,  1039,  n.  130 
sublease.  983  and  n.  51,  52 
assij^nment  and,  983,  n.  52 

defined,  983,  n.  52 
Californian  restriction,  983  and  n.  51 
examination  of  original  lease  by  sub- 
lessee, 983.  n.  52 
instance,  983,  n.  51 
not  an  incumbrance,  983,  n.  52 
right  to,  983,  n.  52 
sublessee   bound   by    terras    of   original 

lease,  983,  n.  52 
sublessee's    agreement    as    to    expendi- 
tures, 983,  n.  52 
suit  bv  lessor,  before  abandonment,  965, 
u.  17 
best  evidence  subject  will  permit  is 
receivable  as  to   damages,  965,  n. 
17 
breach  of  contract,  965,  n.  17 
failure  to  drill  well  and  pay  royalty, 

965,  n.  17 
law    will    not    permit    witnesses    to 
speculate  or  conjecture  as  to  dam- 
ages, 965,  n.  17 
not  prevented  from  recovery  because 
damages    are    speculative    or    con- 
jectural, 965,  n.  17 
opinion  evidence  as  to  damages,  965, 
n.  17 
surface    rights,    custom    of    miners    to 
destroy  surface  void,  967.  n.  30 
custom  of  miners  to  remove  pillars, 

967,  n.  30 
damage    or    destruction    of    surface. 

967,  n.  30 
damages    to   growing    crops,    967,    n. 
30 


destruction    of    surface    subject    for 
bargain,  grant  or  reservation,  967, 
n.  30 
immunity  not  implied,  967,  n.  30 
injunction  against  owner  of  surface, 

967,  n.  30 
injunction  to  prevent  surface  owner 
from    obstructing    mineral    owner, 
967,  n.  30 
lease  of  oil,   gas  and  other   mineral 
does  not  include  gravel,  967,  n,  30 
lessee  can  not  erect  barn  and  watch- 
man's house,  967,  n.  30 
lessee  liable  in  damages  for  building 

road,  967,  n.  30 
lessee  must  protect,  967,  n.  30 
lessee's  duty  to  lessor,  967,  n.  30 
lessee's  liability  for  damage  to   sur- 
face, 967,  n.  30 
lessee's  right  to  build  road,  967,  n.  30 
lessee's  right  to  erect  machinery,  967, 

n.   30 
lessor  and  lessee  must  respect  rights 

of  each  other,  967,  n.  30 
lessor's  duty  to  lessee,  967,  n.  30 
limitation  of  implications,  967,  n.  30 
location    of   wells,    967,    n.   30;    968 

and  n.  31 
of  miner,  967,  n.  30 
owner  of  surface  has  right  to  support 

from  below,  967,  n.  30 
right  to  damage  or  destrov  surface, 

967,  n.  30 
rule  of  construction  of  reservation  in 

deed.  967,  n.  30 
rule  of  construction  of  reservation  of 

mineral  rights,  967,  n.  30 
subjacent    support   includes   right   of 

agricultural  pursuits,  967,  n.  30 
subsidence  of  surface,  967,  n.  30 
subsidence  of  surface  by  removal  of 

mineral.  967,  n.  30 
support  of  superincumbent  soil,  967, 

n.  30 
support  of  surface  incident  to  owner- 
ship of  surface,  967,  n.  30 
surface   owner's   limitations,   967,   n. 

30 
surface   support   incident   to   surface 
ownership,  967,  n.  30 
surrender  clause,  construction,  959  and 
n.  10 
court's  refusal  to  enforce,  959.  n.  10 
construed   strictly   in  favor  of  land- 
owner, 959  and  n.  10 
defined,  958  and  n.  9 
effect  of  suit,  958,  n.  9 
gives  lessee  right  to  terminate  lease, 

961  and  n.  12 
ineffective,  959,  n.  10 
injunction  refused,  958,  n.  9 
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surrender  clause — continued 
inoperative,   958,   n.   9 
lessor  may  refuse  to  accept,  958,  n.  9 
lessor   may   refuse   to   accept   a   sur- 
render, 958,  n.  9 
lessor's   refusal   justified,   958,   n.   9. 
mutual  consent  to  termination,  958, 

n.  9 
not  unilateral  contract,  959,  n.  10 
provision     makinjr    lease     unilateral, 

959,  n.  10 
reciprocal  rights,  959,  n.  10 
second  lease,  959,  n.  10 
si>ecific  performance,  959,  n.  10 
specific    performance    enforced,    958, 

n.  9 
suits  affecting,  958.  n.  9;  959,  n.  10 
suit  rendering,  ineffective,  959,  n.  10 
unilateral  contract,  959.  n.  10 
valid  provision,  958,  n.  9 
waiver,  958,  n.  9 
taxation,  oil  and  gas  lease,  1037,  n.  128 
oil  rights  subject  to,  1037  and  n.  128 
possessory  right  subject  of,  15  and  n. 

6 ;  1037,  n.  128 
separate  estates  in  same  land  subject 

to,  1036,  n.  127 
separate  layers  subject  to,  levy  and 

sale,  1037,  n.  127 
title  in  United  States  sale  for,  void, 

15  and  n.  6 ;  1037,  n.  128 
under  oil  lease,  1037  and  n.  128 
tenancy  in  common  presumptively  cre- 
ated by  patent,  1002,  n.  79 
Tennessee   rule   as   to   delayed   rentals, 

973,  n.  38 
test,  of  abandonment,  1001  and  n.  77 
whether    lessee    retains    interest    in 
land  or  has  chattel  interest,   954, 
n.  3 
Texas,   limitation  of  production   of  oil 
and  gas,  1043,  n.  138 
no  severance  of  mineral  and  surface 
rights  in  school  lands,  1033,  n.  123 
rule  as  to  allegations  and   proof  in 

action  for  waste,  970,  n,  33 
rule  as  to  liquidated  damages,  1016, 
n.  98 
time  as  essence,  construed  by  court  to 
be   contemplated    by    parties,    956, 
n.  7 
construction  of  contract,  956,  n.  7 
inherent  in  all  leases,  956,  n.  7 
may   \>e  expressly  waived  or  be  im- 
plied, 956.  n.  7 
more  important  in  oil  mining  cases, 

1016,  n.  98 
not  expressed  but  implied,  956,  n.  7 
not   mentioned   slight  delay    in   pay- 
ments immaterial.  956,  n.  7 
relaxation  of  rule,  956  and  n.  7 


within  contemplation  of  parties,  956. 

n.  7 
when  stipulated  court  can  not  extend, 
956,  n.  7 
title,  many  cases  cited,  1000,  n.  76 
inchoate  until  oil  found,  1000,  n.  76 
oil  found  right  to  produce  is  vested, 

1000,  n.  76 
property    unaffected   by    lease   before 

oU  found,  954,  n.  2 ;  1000,  n.  76 
unsuccessful  search  abandoned,  ends, 
1000,  n.  76 
unless  clause  confers  option  right  upon 
lessee,  960,  n.  11 
construed  in  favor  of  lessor,  960,  n. 
11 
"unless  lease,"  and  "or  lease"  distinc- 
tion between,  960  and  n.  11 
and  or  lease  possess  marked  distinc- 
tions, 960  and  n.  11 
automatically  terminated,  960  and  n. 

11 
becomes  null  and  void,  960,  n.  11 
expires  on  default  of  rental  pavment, 

960,  n.  11 
lessee  may  continue  in  force,  960  and 

n.  11 
lessee's  option,  960  and  n.  11 
lessor  can   not   sue   for  rentals,   960 

and  n.  11 
lessor     can     not     terminate     unless 
breached  by  lessee,  960  and  n,  11 
rights  of  lessee,  960  and  n.  11 
subject    to    termination    at    will    of 

lessee,  960  and  n.  11 
terminated  at  will  of  lessee,  960  and 
n.  11 
unilateral    contract,    construed    strict- 
ly, 957,  n.  8 
defined,  957  and  n.  8 ;  958,  n.  9 
examples,  958,  and  n.  8.  9,  10 
not  void  for  want  of  mutuality,  957, 

n.  8 
strictly  construed,  957,  n.  8 
unilateral    lease,    court    will    refuse    to 
enforce,  959.  n.  10 
basis  for  action  in  ejectment  or  other 

real  action,  959,  n.  10 
instance  of,  959,  n.  10 
unliquidated  damages,  1017  and  n.  90 
amount  of  damages  dependent  upon 

facts  of  each  case,  1017,  n.  99 
just  and  correct  rule,  1017  and  n.  99 
no  rule  for  the  measure  of,  can   be 
applied,  1017  and  n.  99 
vested  right  to  produce  oil,  1000,  n.  76 
void  lease  terminated,  988.  n.  60 
void  means  voidable  at  option  of  lessor, 

988,  n.  60 
voidable  lease  by  cotenant,  1002  and  n. 
80 ;  1003  and  n.  81 ;  1004  and  n.  82 
waiver  of  forfeiture,  998  and  n.  74 
admissible  evidence,  990,  n.  62 
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waiver  of  right,  restrictd,  998,  n.  74 

to  drill  for  oil,  1000,  n.  76 
waste,  Californian  provisions,  1045  and 
n.  141,  142,  143 
collection  of  statutes  affecting.  1043, 

n.  138 
constitutionality    of    statute    re;;ulat- 
inff,  1042  and  n.  137 

defined,  1043  and  n.  138 

excerpt     from     Californian     statute. 
1045.  n.  143 

failure  to  act  to  save  from,  970,  n.  33 

lessor's   right    to   prevent,    1044   and 
n.  139 

measure  of  damages,  970,  n.  33 

opposed   to  public  interest,   1045,   n. 
140 

police  power  of  state,  1042,  n.  137 
well  driller,  measure  of  damages,  1012 
and  n.  94 

must  exercise  skill,  1012,  n.  94 

negligence,  1012,  n.  94 
well    drilling,    abandonment    of    well, 
1015,  n.  98 

action  against  assignee,  1009,  n.  91 

breaking  of  machinery  or  other  mis- 
fortune no  excuse,  1011,  n.  93 

choosing  location  for,  967,  n.  30 

contract    to    drill    well    prematurely 
abandoned,  1016,  n.  98 

covenant  running  with  the  land,  989, 
n.  61 

delay  rental  provision  affecting  first 
well  only,  975,  n.  38 

distance  from  boundary  line,  967,  n. 
30 

distance    from    completed    well,    967. 
n.  30 

distance  from  dwelling  house,  967,  n. 
30 

drainage   can   only   be   prevented   by 
drilling  offset  wells,  970,  n.  33 

duty  of  party,  1021,  n.  103 

effect  of  no  delay  rental,  975,  n.  38 

effort  to  make  provision  a  covenant 
running  with  land,  967,  n.  30 

failure  to  complete  damages  too   re- 
mote, 1020,  n.  102 

failure  to  complete  well  within  stat- 
ed time,  result,  975,  n.  38 

failure  to  drill,  offset  wells,  972  and 
n.  35 

failure  to  drill  after  notice,  975,  n.  39 

implied  condition  to  drill  offset  wells, 
971  and  n.  34 

in  particular  sand,  972  and  n.  35 

judgment   for   abandonment   bv    con- 
tractor, 1016,  n.  98 

judicial  notice,   1016,   n.  98 

lease  terminates  unless  delay   rental 
be  paid,  975,  n.  38 

lessor's  option,  975,  n.  39 


lessor's   right   to   an   injunction,   968 

and  n.  31 
prompt  performance  essential,  1016, 

n.  98 
proximity  to  division  line,  970  and  n. 

33 
sinking  additional  wells,  969  and  n. 

32 
stating   time   for,    in   lease,   966   and 

n.  28 
to  be  completed  within  certain  time 

or  stated  sum  to  be  paid,  975,  n. 

39 
unreasonable  delay  in  beginning,  975, 

n.  38 
within   prohibited  distance,  968  and 

n.  31 
what  warrants  forfeiture,   991   and   n. 

64 
working    mines    with    reasonable    dis- 
patch, 1000,  n.  76 

Oil    Mining   Terms  and   Phrases 
See,  also,  Mineral  Substances 
bonus,  defined,  2  subd.  I,  n.  1 
casing     bead     gas,     contract     covering, 
coming  from  oil  wells,  2  subd.  XII, 
n.  13 
damages    for    failure    to    account,    2 

subd.  XXI,  n.  27 
defined,  2  subd.  VII,  n.  13 
gasoline    secured    from    old    wells.    2 

subd.  XII.  n.  18 
method  of  manufacture.  2  subd.  VII, 

n.  13;  XII,  n.  18 
obtained  from  old  wells,  2  subd.  XII, 

n.  18 
royalties  from,  2  subd.  XII,  n.  18 
casing  line,  defined,  2  subd.  II  and  n.  2 
commercial    producer    defined,    2    subd. 

XXVIII,  n.  40 
commencing  operations  defined,  2  subd. 

Ill  and  n.  3 
completed  well,  defined,  2  subd.  VI  and 
n.  4 
ambiguity  of  term,  2  subd.  VI,  n.  4 
not  a,  2  subd.  IV,  n.  4 
pipe  line  not  close  enough,   2  subd. 

IV,  n.  4 

shooting  of,  2  subd.  IV,  n.  4 
testimony    of    experts    admissible,    2 

subd.  IV,  n.  4 
when  deemed  a,  2  subd.  IV,  n.  4 
when   shot,  2  subd.   IV,   n.   4 
diligence,  discussed,  2  subd.  V  and  n.  5 
operations  may  be  too  strenuous  or 

too  dilatory,  2  subd.  V,  n.  6 
rule  as  to  what  is  required,  2  subd. 

V,  n.  6 

dry   natural  gas  defined,  2  subd.  XII, 

n.   18 
fixtures,  2  subd.  VI  and  n.  7  to  12 
defined,  2  subd.  VI  and  n.  7 
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Oil  Mining  Terms  and  Phrases — Cent, 
fixtures — continued 

determined  by  facts  of  case,  2  subd. 

VI  and  n.  9 
difference      between      improvements 

and,  2  subd.  VI,  n.  12 
improvements    and,    distinguished,    2 

subd.  VI,  n.   12 
improvements  defined,  2  subd.  VI,  n. 

12 
improvements    not    strictly,    2    subd. 

VI,  n.  12 

improvements  of  realtv,  2  subd.  VI, 

n.  12 
legislative    enactments,    2    subd.    VI 

and   n.   10 
may  be  chattel,  2  subd.  VI  and  n.  8 
not   necessarily   vesting   in   lessor,   2 

subd.  VI,  n.  12 
object  in  placing  machinerv  and,  on 

land,  2  subd.  VI,  n.  12 
object  of  placing  machinery  and,  on 

land,  2  subd.  VI,  n.  12 
title  to  land  immaterial,  2  subd.  VI  j 

and  n.  11,  12 
what  are  not  permanent,  2  subd.  VI, 

n.  12 
gasoline,    casing    head    gas    defined,    2 

subd.  VII,  n.  13 
contingent  value,  2  subd.  VII,  n.  13 
defined.  2  subd.  VII  and  n.  13 ;  XII, 

n.  18 
method  of  manufacturing,  from  cas- 
ing head  gas,  2  subd.  VII,  n.  13 
natural  gas  defined,  2  subd.  VII,  n. 

13 
natural  gas  value  contingent,  2  subd. 

VII,  n.  13 

oil  and,  distinct  and  different  prod- 
ucts, 2  subd.  VII,  n.  13 
gas  well  defined,  2  subd.  VIII  and  n.  14 
good  clean  hole  defined,  2  subd.  IX  and 

n.  15 
gross  proceeds  defined,  2  subd.  XIII,  n. 

19 
gusher   not    completed    as    oil    well,    2 

subd.  IV,  n.  4 
improvements  defined,  2  subd.  VI,  n.  12 
improvements    not    strictly    fixtures,    2 

subd.  VI,  n.  12 
judicial  notice  of  mining  for  oil  and 

gas,  2  subd.  XVII 
kill  defined,  2  subd.  X  and  n.  16 
land     department     definitions,     leased 
lands  defined,  2  subd.  XXX 
leased  premises  defined,  2  subd.  XXX 
lessee  defined,  2  subd.  XXX 
lessee  should  deal  with  supervisor  in 
drilling   and   operating   matters,  2 
subd.  XXX 
leased  tract  defined,  2  subd.  XXX 
local  representative  defined,  2  subd. 
XXX 


permittee  defined,  2  vSubd.  XXX 
representative  defined,  2  subd.  XXX 
supervisor  defined,  2  subd.  XXX 
lease  effect  of,  2  subd.  XVI,  n.  22 
minerals  ferae  nature,  analogy  between, 

and  oil  and  gas  deposits,  2  subd. 

XI,  n.  17 
(defined,  2  subd.  XI  and  n.  17 
natural  gas,  defined,  2  subd.  XII  and 

n.   18 
discussed,  2  subd.  XII,  n.  18 
net  profits  and  not  proceeds  determina- 
tion, 2  subd.  XIII  and  n.  19 
oil,    how   term   is   understood,    2   subd. 

XIV  and  n.  20 
includes  oil  shale,  11  n.  77 
in  place  part  of  land,  2  subd.  XVI, 

n.   22 
location     deemed     mining     claim,     2 

subd.  XX,  n.  26 
oil  field  defined,  2  subd.  XIX,  n.  25; 

XX,  n.  26 
operations,  judicial  notice  of,  2  subd. 

XVII  and  n.  23 

uncertainty  of,  2  subd.  XVII,  n.  23 
personal  propertv  when  extracted,  2 

subd.  XV,  n.  21 
property  rights  in  different  states,  2 

subd.  XII,  n.  18 
production,     classed     as     mining,     1 

subd.  CVIII,  n.  181 
title  to,  in  place,  2  subd.  XV,  n.  21 
seepage,  defined,  2  subd.  XVIII  and 

n.   24 

discovery   by,  2  subd.   XVIII  and 
n.  24 

drilling    essential    to    discovery,    2 
subd.  XVIII  and  n.  24 
shale,  product  of  petroleum,  2  subd. 

XIV,  n.  20 

valuable   mineral   deposit,   2   subd. 
XIV,  n.  20 
oil  and  gas,  are  minerals  despite  fugi- 
tive character,  2  subd.  XV,  n.  21 
are  not  synonymous,  2  subd.  XIV,  n. 

20 
different  products,  2  subd.  VII,  n.  13 
in   place   is  part   of  realty,   2   subd. 

XVI,  n.  22 
oil  and  gas  real  estate,  contracts  and 

rights    differ    from    other    mineral 

contracts,  2  subd.  XV,  n.  21 
contracts,  2  subd.  XV,  n.  21 ;  2  subd. 

XVI,  n.  22 
fugitive  character  of,  2  subd.  XV,  n. 

21 
furtive,  migratory  and  self  transmis- 

sive  minerals,  2  subd.   XV,  n.  21 
in   place  subject   to  ownership,   sev- 
erance and  sale,  2  subd.  XV,  n.  21 
lease  of  oil  does  not  embrace  gas  or 

vice  versa,  2  subd.  XV,  n.  21 
mined   by  wells,  2  subd.  XVII  and 

n.  23;  XVIII,  n.  24 
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part  of  land,  2  subd.  XV  and  n.  21 ; 

XVI,  n.  22 
separately  leased,  2  subd.  XV,  n.  21 
separate  minerals,  2  subd.  XV,  n.  21 
separate   minerals   though   found   to- 
gether, 2  subd.  XV,  n.  21 
subject  to  separate  leasing,  2  subd. 

XV,  n.  21 
oil  territory,  no  fixed  or  well  recognized 
meaning,  2  subd.  XIX  and  n.  25 
possible  meaning,  2  subd.  XIX  and 

n.  25 
oil  well,  barren  areas  within  proved  oil 

territory,  2  subd.  XIX,  n.  25 
defined,  2  subd.  XX  and  n.  26 
laborer  at,  not  a  miner,  2  subd.  XX, 

n.  26 
mining    dlaim    for   lien    purposes,    2 

subd.  XX,  n.  26 
mine  or  mining  operations  never  re- 
fer to,  2  subd.  XX,  n.  26 
not  a  mine,  1  subd.  XCVI,  and  n.  164  ; 

2  subd.  XX,  n.  26 
not  completed  until  shot,  2  subd.  IV, 

n.  4 
producing,  defined,  2  subd.  IV,  n.  4 
one-eighth,  covenant  running  with  land, 

2  subd.  XXI  and  n.  27 
damages    for    failure    to    account,    2 

subd.  XXI,  n.  27 
meaning  of  term,  2  subd.  XXI,  n.  27 
original  package,  defined,  2  subd.  XXII 

and  n.  28 
overriding    royalty,   assignee   bound   to 

pay,  2  subd.  XXIIa,  n.  28a 
defined,  2  subd.  XXIIa  and  n.  28a 
example  of,  2  subd.  XXIIa,  n.  28a 
not  interest  in  land,  2  subd.  XXIIa, 

n.  28a 
transfer  of,  2  subd.  XXIIa,  n.  28a 
paying  quantities,  2  subd.  XXIII  and 

n.  29  to  33 
ceasing  to  drill  short  of  stated  depth, 

2  subd.  XXIII,  n.  33 
construed,  2  subd.  XXIII,  n.  35 
defined,  2  subd.  I  and  n.  1;  XXIII 

and  n.  29  to  33 
defined  by  parties  to  lease,   2  subd. 

XXIII  and  n.  32 
lessee     controlling     factor,     2     subd. 

XXIII  and  n.  33 
lessee  to  determine,  2  subd.  I,  n.  1 
profit   small   over   expenses,   2   subd. 

XXIII,  n.  35 
well  driller's  contract,  2  suImI.  XXIII. 

n.  31 
personal  property,  2  subd.  XVI  and  n. 

22 
ceases  to  be  real  estate,  2  subd.  XVI 

and   n.  22 
subject  to  partition,  2  subd.  XVI,  n. 

22 
profits  defined,  2  subd.  XIII,   n.  19 


proved   territory,   barren  areas  within, 

2  subd.  XIX,  n.  25 
defined,  2  subd.  XIX,  n.  25 
royalty,  defined  and  discussed,  2  subd. 

XXV  and  n.  35,  36 
lease  create  relationship  of  landlord 

and  tenant,  2  subd.  XXV  and  n. 

36 
lessee  bound  to  deliver,  2  subd.  XXV, 

n.  36 
rent    and,    interchangeable    terms,    2 

subd.  XXIV  and  n.  34;  XXV,  n. 

36 
rent  susceptible  of  division,  2  subd. 

XXV,  n.  36 
right   under  deed^   will   or  decree  of 

partition,  2  subd.  XXV,  n.  36 
severance     or     partition     of     leased 

lands,  2  subd.  XXV,  n.  36 
until  severance  lessee  has  no  title,  2 

subd.  XXV,  n.  36 
spudding    in    defined,    2    subd.    XXVI 

and  n.  37 
surface,   defined,   2   subd.   XXVII   and 

n.  38 
general    rule   as    to   possession   of,    2 

subd.  XXVII,  n.  38 
limitation    of   grantee   of   underlying 

minerals,   2   subd.   XXVII   and   n. 

39 
rights    of    mineral    grantee,    2    subd. 

XXVII  and  n.  39 
underlying  minerals,  2  subd.  XXVII 

and  n.  39 
waste  by  assignee,  2  subd.  XXVII, 

n.  39 
test  well,  abandonment  and  reentry,  2 

subd.  XXVIII,  n.  40 
abandonment   defined,    2    subd. 

XXVIII,  n.  40 
commercial  producer,  defined,  2  subd. 

XXVIII,  n.  40 
completed,  defined,  2  subd.  XXVIII, 

n.  40 
defined,  2  subd.  XXVIII  and  ii.  40 
drilling     additional     wells,     2     subd. 

XXVIII,  n.  40 
implied  obligation,  2  subd.  XXVIII, 

n.  40 
ground    for    forfeiture,    2   subd. 

XXVIII,  n.  40 
"if,"   "when"   and   "then"   construed, 

2  subd.  XXVIII,  n.  40 
proving  dry,  2  subd.  XXVIII,  n.  40 
question  of  fact,  2  subd.  XXVIII,  n. 

40 
title,  none  until  reduced  to  possession, 

2  subd.  XVI,  n.  22 
none  while  oil  and  gas  are  in  place, 

2  subd.  XVI,  n.  22 
trapped  gas  defined,  2  subd.  XII,  n.  18 
iuicoiiipleU'«l  wrli.  '2  subd.  IV,  ii.  4 
wildcat     territory      defined.     2     subd. 

XXIX  and  n.  41 
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Oil-ShaU   Lands 

assessment  work,  challenge  by  United 

States,  1050,  n.  5a;  1051,  n.  7,  8 

contrary  rulings  by  courts  and  land 

department,  1051  and  n.  6,  7,  8 

effect  of  filing  or  not  filing  notice  of 

intention  to  hold  under  suspension 

act,  1051,  n.  8 

effect  of  leasing  act,  1051,  n.  5a,  6,  7 

five  claims  act  not  applicable,  1051, 

n.  6 
governed    by    general    mining    law, 

1051  and  n.  6 
instance  of  insuflSciency  upon  group, 

1051,  n.  6 
no  forfeiture,  1051  and  n.  7,  8 
not    required    during    pendency    of 

adverse  proceedings,  1051,  n.  7 
on  group,  1051,  n.  6 
resumed  at  any  time,  1051,  n.  8 
defined,  1047,  n.  1 
discovery,  sufficiency  of,  1048,  n.  4 
economic  importance  of,  1048,  n.  4 
leases,  1049  and  n.  5 

indeterminate    period    in,    1050    and 

n.  5a 
maximum  area,  1049  and  n.  5 
only  one  granted,  1049  and  n.  5 
leasing  act  discussed,  1051,  n.  8 

repealed  mining  law  as  to,  1048  and 

n.  3,  4,  7 
restrictions,  1048  and  n.  3,  4 
location,  perfecting,  1048  and  n.  4 
no  relocation  of,  1051,  n.  8 
oil-shale      deposits      withdrawn      from 

entry,  1048  and  n.  3 
oil  shale  mineral  and  source  of  petro- 
leum, 1048,  n.  4 
patents,  1052  and  n.  6,  10,  11 
entry  and  application,  1048,  n.  3 
entry  and,  before  leasing  act,  1048 

and  n.  2 
perfecting  valid   location,   1048  and 

n.  4 
segregated,  1052  and  n.  10,  11 
placer  land,  1048  and  n.  2,  3,  4 

sufficiency  of  discovery,  1048,  n.  4 
recognized     by     congress    as    valuable 
mineral  resource,  1047  and  n.  1 
stock-raising  homestead  applications, 
1048,  n.  4 
valid  claims  defined,  1048,  n.  4 
valuable    mineral    resource,    1047    and 

n.  1,  4 
waiver  of  rental  and  royalty,  1051  and 

n.  5a 
were  subject  to  entry,  1048  and  n.  2 
withdrawn  from  entry,  1048,  and  n.  3 

Oklahoma 

exception  in  favor  of,  ^4,  n.  158 
state  lands,  patent  conclnsive  evidence 
of  character  of,  96,  n.  167 


Option,  Short  Form 
Appendix  B,  Form  15 

Options 

acceptance    binds    both    parties,    1053, 

n.  2,  3 
accounting  may  be  had,  1053,  n.  2 
actions,    against    stranger,    1056    and 

n.  12 
vendor    against    vendee,    1056    and 

n.  12 
assignee,    failure    to    make    payments, 

1053,  n.  4 

assessment  work,  agreement  of  optionee 
to  do,  1053,  n.  2 

owner    must    ascertain    if,    done    by 
optionee,  1053,  n.  2 
burden  of  proof,  1053,  n.  3 
consideration,  1053  and  n.  2,  5;  1055 
and  n.  11 

assessment     work     sufficient,     1053, 
n.  2 

drilling  well  sufficient,  1053,  n.  2 

expenditures  upon  the  property  suf- 
ficient, 1053,  n.  2 

further,  not  essential  upon  enlarge- 
ment of  time,  1055  and  n.  11 

one  dollar  sufficient,  1053,  n,  2 
contract,  distinction  between  and,  1053, 

n.  1 
covenant  running  with  land,  by  agree- 
ment, 1053  and  n.  9 

does  not  bind  purchaser,  1053,  n.  9 

does  not  create  equitable  charge  on 
property,  1053,  n.  9 

payment    out    of    product    personal 
property  and  not,  1053  and  n.  7, 
8,  9 
deed  finally  delivered,  1057,  n.  13 

in  escrow,  effect,  1057,  n.  13 

invalid  delivery,  1057,  n.  16 
default,    agreement    to    sell    undivided 
interest  in  mine,  1054,  n.  10 

discussed,  1054  and  n.  10 

owner    not    deprived    of    interest    in 
claim,  1054,  n.  10 

provision   that  property  shall   revert 
back  to  grantor,  1054  and  n.  10 

repayment  of  installments,  1054  and 
n.   10 

repossession  of  property  and  fixtures, 

1054,  n.   10 

rescinding   not  necessary,   1054   and 

n.  10 
right  of  reentry,  1053,  n.  1 
suit  in  ejectment,  1054  and  n.  10 

defined,  1053  and  n.  1 

delay,  reasonable  excuse,  1053,  n.  3 

discussed,  1053  and  n.  5  to  9 

distinctions,   1053,   n.   1 

effect  of  fluctuating  values,  1053,  n.  3,  4 

equitable  relief,  1053,  n.  3 
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equity,    time    waived    or    relieved    in, 

1053,  n,  3 
escrow    and    agreement    construed    to- 
gether, 1060  and  n.  19 
based    only    upon    binding    contract, 

1060,  n.  19 
confers  no  title,  1057,  n.  15 
construction  of  agreement  and,  1060 

and  n.  19 
deed  finally  delivered,  1057,  n.  13 
defined,  1057  and  n.  13 
delivery  of  deed  without  performance, 

void,  1057,  n.  15 
grantor    can    not    recall    deed    after 

delivery  as,  1057,  n.  13 
now  take  place  of  title  bonds,  1053a 

and   n.    10a 
when  grantee  entitled  to  deed,  1057, 
n.  13 
expire  by  limitation,  1053,  n.  2 
extension  of  time,  does  not  aflfect  time 
as  essence,  1056,  n.  11 
further  consideration  not  necessary, 

1055  and  n.  11 
not  waiver  of  time  as  essence,  1056, 

n.  11 
verbal    agreement    to    extend,    1055, 

n.   11 
verbal  promise  sufficient,  1055,  n.  11 
forfeiture,  nonpayment  of  installments, 
1053,  n.  4 
saving  claim  from,  1053,  n.  2 
holder  of,  as  agent,  1057  and  n.  14,  15 
imposes  no  obligation  to  purchase,  1053, 

and  n.  1 
lease  coupled  with,  1053  and  n.  5 
license,  1053  and  n.  6 
lien,  enforcement  of,  1059,  n.  18 
personal  liability,  1059,  n.  17 
status  of  optionee,  1059  and  n.  17, 
18 
may  be  agreement  to  sell,  1053,  n.  1 
may  be  license,  1053  and  n.  6 
merely  continuous  offer,  1053  and  n.  2 
mineral  properties  require  parties  inter- 
ested to  be  diligent,  1053,  n.  4 
no   contract    till,   is   accepted   or   exer- 
cised, 1053,  n.  3 
no  particular  form  of  words  necessary, 

1053,  n.  4 
offer,  withdrawal  of,  1053,  n.  2 
optionee,  action  against  stranger,  1056 
and  n.  12 
agreement    to   do    assessment    work, 

1053,  n.  2 
bound  as  purchaser,  1053,  n.  1 
recovery  from  vendor,  1056  and  n.  12 
statutory  agent,  1059  and  n.  17 
parties  mutually  bound,  1053,  n.  2 
parties  should  be  diligent,  1053,  n.  4 
performance,    cardinal    principle,    1058 

and  n.  16 
pleading,  1053,  n.  3 


purchase  of  property,  1053  and  n,  7 
relief  in  equity,  1053,  n.  3 
right  of  reentry,  1053,  n.  1 
repossession  of  property  and  fixtures, 

1054,  n.  10 
sale,  continuous  offer,  1053  and  n.  2 
saving  claim  from  forfeiture,  1053,  n.  2 
specific  performance,  compelling,  1053, 
n.  2 
pleading  excuse,  1053,  n.  3 
subject  to  withdrawal,  1053  and  n.  2 
time,  enlargement  of,  1055  and  n.  11 
time  always  essence,  1053  and  n.  3,  4 
discussed,  1053,  n.  3,  4 
failure  of  optionee  to  make  payments, 

1053,  n.  3 
foundation  of  right,  1053,  n.  3 
how  determined,  1053,  n.  4 
if  not  declared  intent  must  be  shown, 

1053,  n.  4 
in  equity,  1053,  n.  3 
in  mining  cases,  1053,  n.  3 
jurisdictional,  1053,  n.  3 
may  be  inferred,  1053,  n.  3 
none   until    acceptance   of   contract, 

1053,  n.  3 
whether    expressly    stated    or    not, 
1053  and  n.  4 
title  bonds,  explained,  1060a  and  n.  20a 
escrow  takes  place  of,  1060a  and  n. 

20a 
obsolescent,  1060a  and  n.  20a 
usually  accompanied  with  right  of  pos- 
session, 1053,  n.  5 
usually  accompanied  with  right  to  pur- 
chase, 1053,  n.  5 
waived  or  relieved  in  equity,  1053,  n.  3 

Oral  Agreement  to  Locate 
See  Mining  Terms  and  Phrases 

Order  of  Performance  in   Locating 

See   Locations 

Ore 

See  Annual  Expenditure,  Commingling 
of  Ores,  Highgrading,  Mining 
Terms  and  Phrases,  Miscellaneous 
Penal  Legislation  Affecting  Ores 

Ore    Buyer's    Application,    Publication 
Notice   of — 
Appendix  B,  Form  79 

Outcroppings 

See  Lode  Within  Placer  Claims,  Vein, 
Lode  and  Ledge 

Outstroke  and   Instroke 

See  Mining  Terms  and  Phrases 

Overlapping  Claims 

See  Boundaries,  Locations 
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Partnerships 

S^rc  Mining  Partnerships 

Patent,  Application  for 
Appendix  B,  Form  G4 

Patent,   Notice   of   Posting   of  Applica-  \ 
tion  for 
Appendix   R,   Form   74 

Patent,    Published    Notice   of   Applica- 
tion  for — 
Appendix   B,   Form  75 

Patent   Proceedings 

See    Adverse    Claim,    Adverse    Suits, 

Land  Department,  Mining  Patents 
abstract    of    title,    applicant's    death, 

1079  and  n.  33 
approval    of    abstracter,    1079    and 

11.  31 
certified  copy  of.  must  be  furnished, 

1079  and  n.  31 
certification  of,  1079  and  n.  32 
contents  of,  1079  and  n.  31 
date  of,  1079  and  n.  32 
destruction  of  records,  1079,  n.  31 
maker  of,  must  be  approved  by  com- 
missioner, 1079  and  n.  31 
must   be  down    to   and   include   date 

of  filing,  1079  and  n.  32 
must   be  furnished,  1079  and  n.  31 
must    show    full    title    in    applicant, 

1079  and  n.  31 
not  necessary,   1079,   n.  31 
order     for    publication     made    after 

filing  of,  1079  and  n.  32 
perfect  title  not  insisted  upon,  1079, 

n.  31 
policy  of  title  insurance  in  lieu  of, 

1079,  n.  31 
possessory    right   or    title   necessary, 

1079,  n.  31 

proof  supplying  title,  1079,  n.  31 
statute  of  limitations,  1079,  n.  31 
transfers   made  subsequent   to   filing 

of,  1079  and  n.  32 
what  certificate  of  abstracter  must 

show,  1070  and  n.  31 
adverse    claim,    exclusion,    caused    by, 

1063,  n.  5 
exclusion,  discussed,  1063,  n.  5 

instance,  1003,  n.  5 

may   be  nonexistent,  1063,  n.  5 
failure    to   file,    1066,    n.    11;    1081, 

n.  44 
adverse  claimant,  may   be  relieved  by 

court  of  equity,  1081,  n.  44 
default     conclusive     of     claimant's 

rights,  1081,  n.  44 
not     bound     by     insufficient     notice, 

1080,  n.  34 


adverse  rights  by  relocation,  1084  and 

n.  56 
after    cancellation    of    entry,    1092, 

n.  67 
adverse   suit,    clerk's   certificate,    1066, 

n.  11 
explained,  1081,  n.  44 
filing  of,  1086  and  n.  58 
pendonoy  of,  may  not  prevent  reloca- 
tion. 1084,  and  n.  53;  1088a,  and 

n.  63a 
affidavits,    agent's    authority    to    make, 

1078  and  n.  30 
agent    can    not    make,    1067,   n.    12 ; 

1078,  n.  30 
attorney    in    fact,    appointment    of, 

1078  and  n.  30 

can  not  make,  1078,  n.  36 
continuous  posting  of  plat  and  notice, 

1082,  n.  46 
false  and  misleading,  discussed,  1078, 

n.  30 
irregular,  defined,  1078,  n.  30 

may  be  cured,  1078,  n.  30 
must    be    executed    within    the    land 

district  in  which   the  land  is  sit- 
uate, 1078  and  n.  30 
of  citizenship  may  be  made  outside  of 

land  district,  1078  and  n.  30 
officers  before  whom  made,  1077,  n. 

29 
personal    observation    of    continuous 

posting,  1082,  n.  46 
resident  of  district  must  make,  1067, 

n.  12 
verification  of  adverse  claims  may  be 

made  outside  of  land  district,  1078 

and    n.    30 
Alaska,  Act  of  August  1,  1912,  1097 

and  n.  72,  1098  and  n.  73,  74 
lands,  patent  for,  1098  and  n.  73,  74 
applicant,   citizenship   of,   1077  and  n. 

27,  28,  29 
citizenship    of,    manner    of    proving, 

1077  and  n.  27,  28,  29 
death  of,  1079  and  n.  33 
nonresident  of  district,  1078  and  n. 

80 
possessory  title  of,  1079,  n.  31 
applicant's  failure  to  proceed,  1084  and 

n.  56 
application  for  patent,  abandonment  of, 

1084  and  n.  52  to  56 
adverse  proceedings  delay  completion 

of,  1084  and  n.  52,  53 
based    upon    statute    of    limitations. 

1061  and  n.  3 
by  trustee,  1076  and  n.  26 
by  whom  made,  1067  and  n.  12 
must      not      include      noncontiguous 

claims,  instance,  1073,  n.  10 
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application  to  purchase,  form  of,  1087 
and  u.  61 
land    may    be    declared    nonmineral. 

1087,  n.  61 
who  may  make,  1087  and  n.  61 
cessation  of  work  fatal,  1084,  n.  53 
citizenship,   how  established,   1077  and 

n.  27,  28,  29  ;  1096  and  n.  71 
claim  may  be  invalid,  1087,  n.  61 
clerk's  certificate,  as   to   appeal,   1066, 
n.  11 
discussed,  1066,  n,  1 
consolidated,  1073  and  n.  19 

only  one  official  plat  necessary,  1073, 
n.  19 
contents  of,  1061  and  n.  1,  2,  3  ;  1063,  n. 

5 ;  1067  and  n.  13 
discussed,  1075  and  n.  20  to  25 
effect  of  intervening  mill  site,  1073,  ii. 

19 
effect  of  nonpayment,  1084  and  n.  56 ; 

1088a  and  n.  63a 
entry,  applicant  owner  in  fee,  1088  and 
n.  63 
application  for,  contents,  1087  and  n. 

61 
cancellation  of,  1092  and  n.  67 
certificate  of,  1088  and  n.  63 
denial  of,  1088,  n.  62 
does  not   prevent   unfavorable  action 

by  land  departmont,  1088,  n.  02 
effect  of,  1088  and  n.  62,  63;  108Sn 

and  n.  63a 
if  no  obstacle  prevents,  1085  and  n. 

57 
not  conclusive,  1088,  n.  62 
patentee  owner  of  fee,   1088  and  n. 

63 
payment  for  land,  1088  and  n.  62 
pendency     of,     prevents     relocation, 

1088a  and  n.  63a 
procedure,  1088  and  n.  62 

excuse  for  delay,   1086  and  n.  00 
subsequent  relocation,  1092,  n.  67 
within    calendar    year,    1086   and    n. 
58,  59,  60 

cancellation,  1085  and  n.  57 
excuses  for  delay,  1086  and  n.  58, 

59,  60 
excuse  for  not  making,  1085  and  n. 
57 
fees  and  charges,  contents  of  statement 
of,  1083  and  n.  47  to  51 
filed    in    absence    of    adverse    claim, 

1083  and  n.  47 
price  of  land,  1093  and  n.  49  to  51 
fictitious   person,   1094   and   n.   69 
and  fictitious  name,  distinction,  1094 

and  n.  68,  69 
no  title  conferred  by,  1094  and  n.  69 
final  proofs,  enumerated,  1066  and  n.  11 
in  adversary  proceedings,  1066,  n.  11 
limitation  of  filing,  1066  and  n.  11 


final  receipt,  essential,  1084,  n.  53 
failure  to  obtain,  1084  and  n.  52  to 

56 
issuance  of,  1088  and  n.  62 
gold  placer,  1069  and  n.  15 
contents  of,  1069,  n.  15 
description  of  deposit,  1069,  n.  15 
description  of  natural  features,  1069, 

n.  15 
selection  of  segments,  1080,  n.  87 
group  claims,  1074  and  n.  20 

contiguity  destroyed.  1073  and  n.  25 

not  destroyed.  1073,  n.  10 
curing  defects,  1081,  n.  37 ;  1093  and 

n.  68 
defective  if  notice  insufficient,  1063, 

n.  5 ;  1080  and  n.  36 
diligence  required,  1084  and  n.  52 
instances  of  patenting  of  incontigu- 

ous  claims  within,  1073,  n.  19 
judicial     character     of     proceedings, 

1081,  n.  44 
land    mav    be    declared    nonmineral, 

1087,  n.  61 
may  be  limited,  1074  and  n.  20 
pendency  of,  may  not  prevent  reloca- 
tion, 1084  :TT,  1088a  and  n.  63a 
rule    as    to    noncontiguity    modified, 

1074,  n.  20 

single  application  may  embrace,  1073 

and  n.  19 
statement   to   be   in   duplicate,   1067, 
n.   13 
laches,  law  does  not  impute,  1086  and 

n.   60 
land     department    jurisdiction     ceases, 

1093,  n.  68 
location,  hearing  to  determine  validity, 
1092  and  n.  67 
invalidity  of  intervening,  1095,  n.  76 
improvements  can  not  be  credited  on 

subsequent,  1065,  n.  8 
may  be  declared  invalid,  1087,  n,  61 
within  patented  incontiguous  claims, 
1095,  n.  70 
lode,  contents  of,  1061  and  n.  3;  1067 

and  n.  13 
lodes  and  placers,  contents  of,  1070  and 

n.   16 
millsites,  1075  and  n.  21  to  25 

character  of  millsite  mixed  question 

of  law  and  fact,  1075  and  n.  24 
improvements  defined,  1075,  n.  21 
inclusion  of  more  than  one,  in,  1075 

and  n.  25 
limitations  when,  adjoins  end  line  of 

lode  location,  1075,  n.  23 
mav   adjoin   end   line   of  lode   claim, 

1075,  n.  23 

may  be  embraced  within  lode  appli- 
cation, 1075  and  n.  21 

may  be  separate  from  lode  applica- 
tion. 1075  and  n,  21 
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Patent  Proceedings — Continued 
millsites — continued 

must    be    used    and    occupied    as    a. 

1075  and  n.  24 
must  he  used  for  mining  and  milling 

purposes,  1075,  n.  23 
must  be  nonmineral,  1075  and  n.  22 
must  not  he  contiguous  to  lode,  1075 

and  n.  23 
proof  of  nonmineral  character.  1075 

and  n.  22 

reduction  works  defined,  1075,  n.  21 

what  law  contemplates,  1075,  and  n.  25 

who  may  make,  1075  and  n.  21 

mortgage,  foreclosure,   1086  and   n.   59 

necessary    documents    in,    enumerated, 

1061  and  n.  1,  2,  3 ;  1066  and  n.  11 

newspaper,  advertising  in,  1081,  n.  39 

agreement  of  publisher,   1081,   n.  45 

designation  binding  upon  court,  1081, 

n.  44 
designation  of,  1080  and  n.  34 ;  1081 

and  n.  38 ;  1082,  n.  46 
fatal  defects  in,  1063,  n.  5 
insufficient  and  valueless,  1063,  n.  5 ; 

1080,  n.  34;  1081,  n.  41 
nearest  to  claim,  1080  and  n.  34 

defined,  1080,  n.  32;  1081,  n.  38; 

1082,  n.  46 
outside  of  land  district,  1082,  n.  35 
proper  publication.  1081,  n.  44 
publication  in  daily,  1081  and  n.  42 
publication  in  weekly,  1081  and  n.  42 
proof  of  publication  in,  1082,  n.  46 
publisher  barred.  1081,  n.  39 
notice,  adverse  claim  effect  of,  1080,  n, 

37a 
adverse  claimants  brought  into  court 

by,  1081,  n.  44 
adverse  claimants  failure  to  appear, 

1081,  n.  44 

care  in  preparing,  1063.  n.  5 
computation  of  time,  1081  and  n.  43 
concurrent,  1081,  n.  41 
connecting  line  must  be  shown,  1063, 

n.  5 
contents  of,  1063  and  n.  5  ;  1080,  n.  34 
copy  of,  part  of  affidavit,  1064  and 

n.  6 
data  in,  1080,  n.  36 
defined,  1081,  n.  44 
discussed,  1081,  n.  41,  44 
due  process  of  law,  1081  and  n.  44 
exclude<l  improvements,  1063,  n.  8 
formal   exclusion,   not  waiver,   1063 

n.  5 

must  be  stated,  1063,  n.  5 

must  not  contain  discovery  or  es- 
sential improvements,  1064,  n. 
7,  8 

muKt  state  all,  1063,  n.  5 

not  waiver,  1063,  n.  5;  1065,  n.  8 

of  conflict.  1083,  n.  0 


is  process,  1081,  n.  41 

land     department's     decision     as     to 

proper,   binding  upon   court,   1081, 

n.  44 
lode  line  need  not  be  stated  in,  1063, 

n.  5 
misstating  county,  1063,  n.  5 
must    be    published    for    sixty    days, 

1080  and  n.  35 

must  state  adjoining  claims,  1063, 
n.  5 

must  state  tie,  1063,  n.  5 

must  state  portions  to  be  excluded, 
1063,  n.  5 

necessary  statements,  1063  and  n.  5 

new,  necessary  if  original,  insuffi- 
cient, 1080  and  n.  36 

new,  not  required  for  outlying  seg- 
ments, 1080,  n.  37a 

no  presumption  as  to  date  of,  1081  and 
n.  43 

personal,  not  required,  1081,  n.  44 

posting  of,  1062  and  n.  4;  1064  and 
n.  7;  1081,  n.  41 

publication  of,  1081  and  n.  38  to  45 

publication  is  at  expense  of  claimant, 

1081  and  n.  45 

regularity  and  validity  of,  dependent 

upon,  1063,  n.  5 
that  application  is  about  to  be  filed 

insufficient,  1080,  n.  34 
three  must  be  concurrent,  1081,  n.  41 
three    necessary,    1080    and    n.    37a; 

1081,  n.  41 
to  all  persons,  1081,  n.  44 
papers  embracing,  1061  and  n.  1,  2,  3, 

and  succeeding  sections 
patent.  Alaskan  provisions,  1098  and  n. 

73,  74 
conclusiveness  of,  1096  and  n.  71 
correction  of,  1093  and  n.  68 
defective,   may  be  recalled,   1093,   n. 

68 
issuance  of,  1089  and  n.  64 
issuance    to    fictitious    person    void, 

1094  and  n.  69 
manner  of  obtaining,  1061  and  n.  1, 

2,  3 
plat  and   field   notes  part  of,   1061, 

n.  2 
regularity   of  issuance,   1096  and   n. 

71 
rights  conferred  by,  1095  and  n.  70 
who  may  obtain,  1061  and  n.  1 

qualifications     of     patentee,     1096 

and  n.  71 
placer,  1068  and  n.  14 

carries  unknown  veins,  1070,  n.  16 
contents   of,   1061   and   n.   13;    1068 

and  n.  14;  1069,  n.  15;  1070  and 

n.  16 
upon    surveyed    land,    1068,    n.    14 ; 

1071  and  n.  17 
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placers  and  lodes,  burden  of  proof  upon 
third  person,  1070,  n.  16 
contents  of,   1068  and  n.  14;   1069, 

n.  15 ;  1070  and  n.  16 
known  vein  defined,  1070,  n.  16 
patent  covers  unknown  veins,   1070, 

n.  16 
proof  of  workings  and  improvements, 

1071  and  n.  17 
width  of  lode  within  placer,  798,  n. 

12 
vein  within  placer  question  of  fact, 
1070,  n.  16 
posting  and  publication,  jurisdictional, 
1080,  n.  34 
must  be  for  sixty  days,  1080,  n.  34, 

35 
must  be  signed  by  the  register,  1080, 

n.  34 
of  notice  of,  1080,  n.  37 
penalty  for  overcharge,   1081,   n.  38 
posting  and  republication  not  neces- 
sary, 1080,  n.  37 
proof  of  continuous,  1082,  n.  46 
register's    action    subject    to    review, 

1081  and  n.  40 
supplemental  showing,  1080,  n.  37 
when     not     binding     upon     adverse 
claimant,  1080,  n.  34;  1081,  n.  44 
when     proceedings     must     be     com- 
menced anew,  1080  and  n.  37 
need     not     be     commenced     anew, 
1080,  n.  37 
when  time  commences  to  run,  1081 
and  n.  43 
posting    plat    and    notice,    contents    of 
notice,  1063  and  n.  5 ;  1064  and  n. 
6,  7 
conspicuous    place,    defined,    1    subd. 

XXXVII,  n.  74a;  1062,  n.  4 
conspicuous  place  upon  claim,   1062 

and  n.  4 
improper,  instance,  1062,  n.  4 
preliminary,  1062  and  n.  4,  6 
prior  to  application,  1062  and  n.  4 
prior  to  filing  application,  1062  and 

n.  4 
proof  of,  during  period  of  newspaper 
publication,  1064  and  n.  7;  1082, 
n.  46 
register    can    not    proceed    without, 

1064,  n.  6 

statements  required,  1063  and  n.  5 ; 

1064  and  n.  6,  7 ;  1082  and  n.  46 

two  witnesses  required  to,  1064,  n.  6 

upon  both  claim  and  mill  site,  1062, 

n.  4 
upon  group  claims,  1062,  n.  4 
proof  of,  final,  1064,  n.  7 
of  work,  1073,  n.  19 
outside    of    land    district    not    fatal, 
1064,  n.  6 
prosecution  of,  1084  and  n.  52  to  56 


protest,     before     actual     issuance     of 
patent,  1091  and  n.  66 
defined,  1091,  n.  66 
disposal  of,  1090  and  n.  65 
does  not  include  any  claims  of  prot- 

estant,  1091,   n.  66 
filing  of,  1086  and  n.  58 
grounds  of,  1091  and  n.  66 
may  be  tiled  by  any  person,  1091  and 
n.  66 
records,  loss  of  discussed,  1078,  n.  31 
supplementary    proof   if   lost    or   de- 
stroyed,  1078,  n.  31 
transmission  of  the  general  land  of- 
fice,  1089   and   n.   64 
register's  certificate,  after  issuance  an- 
nual labor  unnecessary,  921  and  n. 
29 
cancellation  of,  922  and  n.  30  to  34 
effect  of,  921  and  n.  27,  28,  29 
effect  of  cancellation  of,  923  and  n. 
35,  36 
relocation,  adverse  rights  by,  1084  and 

n.  56 
relocator's  limitations,   1065,   n.   8 
restoration  to  public  domain,  1084,  n. 

53 
salines,  1072  and  n.  18 

contents  of,  1072  and  n.  18 
limited  to  one  claim,  1072,  n.  18 
text  applies  only  to  valid  claims  ex- 
isting before  leasing  act,  1072,  n. 
18 
selection  of  segments,  1080,  u.  37 
single,  consolidated  and  mill  site,  1061 

and  n.  1 
statutory    expenditure,    cadastral    engi- 
neer's  certificate    conclusive,    1065 
and  n.  10 
exception  to  rule,  1065,  n.  8 
how  shown,  1065  and  n.  8,  9,  10 
upon  lode,  1065  and  n.  8 
upon  placer,  1065  and  n.  9 
want  of  diligence  in  prosecution  of, 

1084  and  n.  52  to  56 
what  does  not  constitute,  1065,  n.  8 
suit  to  quiet  title,  1086  and  n.  59 ;  1090 

and  n.  65 
suspended  proceedings,  based  upon  ad- 
verse claim,  1084  and  n.  54 
discretion  of  laud  department,  1090 

and  n.  65 
not  based  upon  adverse  claim,  1090 

and   n.   65 
pending  determination   of  suit,   1090 
and  n.  65 
title,  discussed,  1079,  n.  31 

prima  facie  evidence  of,  100  and  n. 

63 
record,  1079,  n.  31 

secondary  evidence  of,  1061  and  n.  3 
tortious  acts  of  applicant,   1081,  n.  44 
trust,   nature  of  must  be  disclosed  in, 
1076  and  n.  26 
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trustor,    name    must    be    disclosed    in, 

1076  and  n.  26 
trustor  and  trustee  names  must  be  in- 
cluded   in    register's    final    receipt, 
1076  and  n.  26 
waiver  of  rijjhts,  failure  in  filing,  1084 

and  n.  54 
what  can  not  be  included  in,  1063,  n.  5 
who  may  make,  1067  and  n.  12 

Patents 

See  Adverse  Claim,  Adverse  Suits, 
Federal  Statutes  of  Limitations, 
Land  Department,  Suits  Affecting 
Mining  Patents,  Void  Patents 

Pedis   Possessio 

defined,  1  subd.  CXXXV ;  539  and  n. 

48 
gives  good   title   to   mining  claim,   539 

and  n.  48 

Penal   Legislation  Affecting  Ores 
Appendix  A,  p.  668 

Personal    Service 

See  Annual   Expenditure 

Philippine  Islands 

abandonment,    notice   of   may    be   filed 

with  recorder,  118  and  n.  2 
conforms  to  federal  mining  law  as  to 

annual  work,  resumption  of  work, 

forfeiture  of  co-owner,  applications 

for  patent  and  adverse  claims,  119 

and  n.  3 
have  special  mining  act,  118  and  n.  2 
location  notice,  what  to  contain  when 

to  be  recorded,  118  and  n.  2 
no  extralateral  rights  in,  118  and  n.  2 
notice    of    location    must    be    recorded 

within    statutory    period    or   claim 

deemed  abandoned,  118  and  n.  2 
patent,    exception    to    application    for, 

119  and  n.  3 
restricted  right  of  location,  118 
square  locations  in,  118  and  n.  2 
tunnel  sites,  no  provision  for,  118  and 

n.  2 

Phosphate  Claims,  211 

Photographs 

1  subd.  CXXXVI 

Pickett   Act 

See   Public    Domain 

Placer  Claim,  Affidavit,   No    Known 
Lode   Within 

Appendix  B,  Form  68 


Placer  Claim,   Known   Lode  Within — 
Answer 
Appendix   B,   Form   36 

Placer  Claims 

See  Boundaries,  Locations,  Lode  With- 
in Placers,  Placers 

Placer    Location,    Notice    of 
Appendix   B,   Form  53 

Placers 

See   also   Adverse  Claims,   Boundaries, 
Discovery,    Known    Lode   or   Vein, 
Locations,    Lodes   Within   Placers, 
Minerals  and  Mineral  Lands,  Min- 
ing Leases,  Mining  Patents,  Min- 
ing Terms  and  Phrases,  Oil  Shale 
Lands,   Petroleum  Oil  Claims,  Oil 
Mining  Terms  and   Phrases,   Pub- 
lic Domain,  Stone  Lands,  Surveys, 
Timber  and   Stone  Lands 
Alaskan  restrictions  as  to  land  between 
high  and  low  tide,  194  and  n.  27 
statutes,  115  and  n.  233  to  239 
assessment  work,  necessary  in  both  lode 
and,  locations,  189  and  n.  15 
sufficiency,   201,  n.   41 
banks  of  river  defined,  195,  n.  28 
beach    claims,    Alaskan    exception,    193 
and  n.  25,  26;  194  and  n.  27 
defined,   191  and  n.  17  to  23 
mining  riv'lits  must   ho  4»}>t:!infHl  from 

United  States  or  State,  191, 192 
not   mineral   land   of   the   public  do- 
main, 191  and  n.  23 
rights,   191   and   n.   21,   22,   23;   192 

and  n.  24 
valid  locations,  192  and  n.  24 
void  locations,  192  and  n.  24 
within   Alaska,   193   and   n.   23,   24; 

194  and  n.  27 
within  Alaska,  restrictions,  194  and 
n.  27 
bod   of  unnavigable   river,   marking  lo- 
cation, 199  and  n.  36,  37,  38 ;  217 
and   n.  77 
open  to  location,  198  and  n.  34 ;  199 

and  n.  35 
public  land,  198  and  n.  34 
building  stone,  located  as,  219  and  n. 
81;  220  and  n.  82 
operated  as  a  quarry,  187  and  n.  9 
calcium    phosphate   or   rock    phosphate 
is    found    in    sedimentary    beds   or 
deposits,  211  and  n.  66 
California,     prospecting     permits     and 
leases  for  oil  and  gas,   submerged 
lands,    river  beds   and   lake   beds, 
191,  n.  17 
Caminetti  Act  constitutional,  205  and 

n.  53 
character  of  land,  calcium  phosphate  is 
lode,  211,  D.  66 
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ten  acre  tracts  units  of  investigation 
and,  188,  n.  11 
characteristics  of,  187  and  n.  5  to  10 
colloidal  clay  is  subject  to  placer  loca- 
tion, 187,  n.  9 
common    understanding    of    term,    186, 

n.  3 
congress  has  power  to  make  grants  of 
lands  below  high  water  mark,  191 
and  n.  22 
contain    gold,    silver,    quicksilver    and 

petroleum,   186  and  n.   4 
deep  placers,  197  and  n.  33 

defined,  197  and  n.  33 
defined,  186  and  n.  1,  2,  3 ;  187  and  n. 

5  to  10 
detinition  criticized,  186  and  u.  3 
definition,  scientific,  186,  n.  3 
difference  between  lode  and,  188  and  n. 

11,   12,  13 
discovery,  essential,  189  and  n.  14 
essential  fact,  188,  n.  14 
land  office  rules,  187,  n,  11 
of  veins  or  lodes  subsequent  to,  lo- 
cation, 190  and  n.  16 
of  veins  or  lodes  subsequent  to,  loca-  i 
tion  does  not  affect  good  faith  of  | 


claimant,    190   and   n.    16 


one  suflScient  for   association   claim, 

188,  n.  11  I 

single,   sufficient   irrespective  of   size 

of  claim,  188,  n.  14 
strictness  of  proof  of,   less   than   in 
lode  locations,  189,  n.  14 
division  into  ten  acre  tracts,  187,  n.  11 
dredge  claims  location  and  patent,  198 

and  n.  34 
dry  lake  bed,   common  law   rule,  201, 
n.  40 
defined,  201  and  n.  40 
locatable  if  mineral,  201  and  n.  41 
location   upon   unsurveyed  land,   201 

and  n.  42 

proof  of  character,  202  and  n.  43 

protraction  of  surveys,  201  and  n.  42 

subject  to  location,  201  and  n.  41,  42 

extralateral  rights,  none  in,  188,  n.  11 

fire   clay,   subject   to  location  as,   187, 

n.  9 
fraudulent  location  of  lode  as  placer, 

211,  n.  66 
generic  name  or  description,   187  and 

n.  5 
gold,  must  be  some  not  in  place,  203 
and  n.  44 
reasonable  evidence  of  in  claim,  203 
and  n.  46 
gulch  claim,  defined,  204  and  n.  47,  48, 
49 
location  upon  bed  of  old  river  chan- 
nel or  gravel  deposit  beneath  sur- 
face, 204  and  n.  49 
need     not     conform     to     legal     sub- 
divisions, 204  and  n.  50 


hydraulic  claims,  assessment  work,  206 
and  n.  54,  55 

conduct  of  operations,  205,  n.  51 

defined,  205  and  n.  52 

subject    to    provisions    of    Caminetti 

Act,  205  and  n.  53 

include    all    forms    of    deposit    except 

veins  and  rock  in  place,  186  and 

n.  1,  2,  4 

"known    to   exist"   not   easy    to   define, 

188,  n.  12 
known   lode,   adverse   location   of,   188, 
n.  12 

excluded  from  patent  bv  operation  of 
law,  188,  n.  12 

may  be  located  by  another  party 
either  before  or  after  patent,  188, 
n.  12 

may  be  separately  located  by  placer 
claimant,  188,  n.  12 

must  be  separately  located  or  includ- 
ed in  patent  application,  188,  n.  12 

prior  to  act  of  1872  included  in,  loca- 
tion, 188,  n.  12 

requisites  for  exclusion  from,  patent, 
188,  n.   12 

subsequent  discoverv  of.  190  and  n. 
16 

within,  location  limited  to  twenty- 
five  feet  on  each  side  of,  188,  n.  12 

within  placer  may  be  separately  lo- 
cated by  claimant  or  be  specifical- 
ly included  in  patent  application, 
188,  n.  12 

width  within  junior  location,  188,  n. 
12 

what  is  not  a,  188,  n.  12 
land  office,   rules  as   to  discoverv,   187, 
n.   11 

rules  as  to  nonmineral  land  within, 
location,  188,  n.  11 
leasing  act,  as  to  oil  and  gas  lands,  210 
and   n.  65 

as  to  phosphate  lands,  214  and  n.  69 

valid  existing  mining  claim,  defined, 
1    subd.    CXCVIa,    n.    117a 

withdrawn  minerals  enumerated,  210 
and  n.  65 
location,   annual   expenditure  essential, 
189  and  n.  15 

confers  qualified  right  to  surface, 
188,  n.  12 

discovery  essential,  189  and  n.  14 

elimination  of  nonmineral  land  from, 
188,  n.  11 

justification   of,   189,    n.   14 

of,  and  lode  locations,  similarity  be- 
tween, 189  and  n.  14,  15 

of  bed  of  unnavigable  river,  199  and 
n.  35  to  38 

of,  confers  right  to  all  deposits  and 
unknown  lodes  therein,  188,  n.  12 

of  dry  lake  bed,  201  and  n.  41 
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of  lode  as  daim  fraudulent  and  void, 

211,  n.  66 
requisites  of,  188,  n.  13 
similarity    of    conditions    governing 

lode  and,  189  and  n.  14,  15 
trespass  upon,  188,  n.  12 
Louisiana,  sulphur  lands  within,  220a 

and  n.  81a 
lode  claim  and,   distinguished,   186,   n. 

2;  188  and  n.  11 
lode    locations,    by    different    persons, 
188  and  n.  12 
carries    with    it    exclusive    right    to 

surface  within  it,  188,  n.  13 
may  be  made  and  patented  within, 

locations,  188,  n.  12 
upon  patented,  188,  n.  12 
marble  deposits  are  not  vein  or  lode 

deposits,  187,  n.  9 
meander  lines,  198  and  n.  34 ;  201  and 

n.  40 
mode  of  occurrence  or  depth  not  mate- 
rial, instances,  187  and  n.  6  to  10 
navigable  lake  defined,  202  and  n.  43 
navigable  rivers,  appropriator  of  min- 
erals therein  trespasser,  195,  n.  28 
beds  of  not  subject  location,  195  and 

n.  28 
minerals  within  are  property  of  state, 

78  and  n.  123 ;  195  and  n.  28 
minerals  within   property   of  appro- 
priator except  state,  195  and  n.  28 
navigable   waters,   distinction   between, 
United  States  and  state,  195,  196 
in  territory,  191,  n.  22 
navigability  of  nontidal  streams  doubt- 
ful, 195,  n.  28 ;  Appendix  A,  p.  6G8 
New  Mexico,  sulphur  land  within,  220a 

and  n.  81a 
nontidal  streams,  195,  n.  28 
nuisance,  defined,  196  and  n.  29  to  32 

instances  of,  196  and  n.  30 
occurrence  or  depth   not  material   in- 
stances, 187  and  n.  6  to  10 
oil  and  gas,  defined,  208,  n.  59 

regulations,  210,  n.  65 
oil  and  gas  lands  excluded  from  opera- 
tion of  mining  laws,  210  and  n.  65 
oil    discovery,    diflSculties    in    making, 

187,  n.  8 
validated,  208  and  n.  59 

oil    shale    lands,    conditions    of    lease, 
207,  n.  67 
lease  for  indeterminate  period,  207, 

n.  67 
leasing  area  limited  to  five  thousand 

and  twenty  acres,  207,  n.  67 
no  longer  subject  to   mineral  loca- 
tion, 207  and  n.  66,  67,  68 
patenting  same  as  vein  or  lode  claims, 

188,  n.  11 


petroleum    oil    claims,    not    subject    to 
mineral  location,  208  and  n.  59,  60 

validation  of  locations,  208  and  n.  60 
phosphate    lands,    are    deposits    of    in- 
definite nature,  211  and  n.  66 

inconsistent  rulings  by  land  depart- 
ment as  to  character,  211  and 
n.  66 

remedial  act,  212  and  n.  67 

right  to  perfect  discovery,  214 

procedure,  215  and  n.  70 

severance  of  surface  and  mineral 
rights,  213  and  n.  68 

subject  to  lease  only,  215  and  n.  70 

subject  to  lode  location,  211,  n.  66 

withdrawn    from   location,    214    and 
n.  69 
potash    lands,    agricultural    entry,   216 
and  n.  71 

existent  claims  not  disturbed  by 
above  act,  216  and  n.  74 

minerals  enumerated  in  act  of  July 
17,   1914 

mining  laws  not  suspended  nor  re- 
pealed, 216  and  n.  71,  72 

patent  to  agriculturist,  216  and  n.  76 

perfecting  prior  location,  216  and 
n.  74 

repeals,  216  and  n.  71,   72,   73 

right  to  perfect  location,  216  and 
n.  74 

restricted  patents  to  surface  owners, 

216  and  n.  76 

subject    to   prospecting    permits   and 
lease  only,  216  and  n.  75 
prospector  has  no  right  to  enter  upon 
placer    location    without    consent, 
188,    n.    12 
prospecting  permits  and  leases  in  Cali- 
fornia, 190,  191,  n.  17;  874  and 
n.  50 
public  land,  dry  lake  bed  is,  201  and 

n.  40 
quarry  located  as,  claim,  187,  n.  9 
quartz     claim     upon     patented,     proof 

necessary  to  sustain,  188,  n.  12 
remedial  act,  212  and  n.  67 
river  bank  defined,  195,  n.  28 
river    bed    claims,    location,    199    and 
n.  35   to  38;   217  and   n.  77 
locations  upon  unnavigable  streams, 

217  and  n.  77 

rights  in  unmeandered,  217  and  n.  77 
rock   phosphate   or   calcium    phosphate 

subject  to  lode  location,  211,  n.  66 
salt   water   pumped    into   vats   subject 

to  governmental  lease,  221,  n.  83 
Searles  Lake  exempted  from  operation 

of  leasing  act,  218  and  n.  80 
segregation  of,  claim,  188,  n.  11 
severance  of  rights,  213  and  n.  68 
severance  of  rights  in  act  of  July  17, 

1914,  213  and  n.  68 
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shoestring     location,     approved     form, 

525,  n.  15 
not  conformable  to  legal  subdivision 

permissible,  721,  n.  28 
not  favored,  525,  n.  15 
"shore"  defined,   191   and  n.  19 
shore  line  defined,  191,  n.  19 
similarity    of    conditions,    189    and    n. 

14,  15 
sodium  and   borax  lands,  area  limited 

two   thousand   and   sixty   acres   in 

compact  form,  218,  n.  80 
permit    limited    to    two    years,    218, 

n.  80 
prospecting  permit,  218,  n.  80 
Searles  Lake  not  subject  to  leasing 

act,  218  and  n.  80 
subject   to  location   prior   to   act  of 

July  17,  1914,  218  and  n.  78,  79 
withdrawn  from  operation  of  mining 

laws,  218  and  n.  80 
stone    lands,    claimant    protected,    220 

and  n.  82 
defined,  219  and  n.  81 
discovery  and  location  essential,  220 

and  n.  82 
locatable  as,  219  and  n.  81 ;  220  and 

11.82 
not  mining  claim,  220  and  n.  83 
not   subject   to   location    if   reserved 

or  donated,  219  and  n.  80 
operated  as  a  quarry,  187  and  n.  9 
protection  of  claimant,  220  and  n.  82 
reserved  from  location,  219  and  n.  81 
subject  to  placer  location,  219  and 

n.  81 ;  220  and  n.  82 
unfit    for    cultivation    locatable    as, 

187,  n.  9 ;  219  and  n.  81 
streams   and   lakes,   rights   in   unnavi- 

gable,  217  and  n.  77 
subject  to  patent  same  as  lode  claim 
but    without    extralateral    rights, 

188,  n.  11 

subsequent  discovery   of  vein   or  lode, 

190  and  n.  16 
sulphur    lands,    leasing    of,    220a    and 

n.  81a 
surface  ground  conflict,  188,  n.  12 
tailings,  abandonment,  222.  n.  84 
abandonment,  effect,  222,  n.  84 
attempted  location  as,  mining  claim, 

222,  n.  86 
can  not  run  free  in  gulch  to  damage 

of  others,  222,  n.  85 
damages,  222,  n.  85 
defined,  221  and  n.  83 ;  222,  n.  84 
deposited  upon   the  land  of  another 
becomes  the  property  of  the  latter, 
222  and  n.  86 
deposition  of,  222  and  n.  M,  85,  86 
dumping,  222  and  n.  84,  85 
dumping  in  Alaska,  194  and  n.  27 


initiate  no  right  to  dump,  222  and 

n.  84 
liability  of  miner,  222  and  n.  85 
location,  221  and  n.  83,  84 
miners'    care    in    operation   not   suf- 
ficient, 222,  n.  85 
must  not  be  deposited  upon  land  of 
another   without   the  latter's  con- 
sent, 222  and  n.  85 
not  mining  claim,  221  and  n.  83 
not  subject  to  location,  222,  n.  84 
operation  by  miner,  222,  n.  85 
ownership,  222  and  n.  84,  86 
reservoir,   allowed  in  forest  reserve, 
222,  n.  84 

limitation  of  location  of,  221,  n.  85 
upon  unoccupied  public  land,  222, 
n.  86 
right    of    possession    upon    unappro- 
priated public  land,  222,  n.  86 
subject  to,  location,  221   and  n.  83 
upon    public   land,   221    and   n.   83 ; 
222  and  n.  84 
ten    acre    tracts,    elimination    of,    188, 

n.  11 
trespass,  upon,  188,  n.  12 

will  not  sustain  claim  of  right,  188, 
n.  12 
unmineralized  marble  deposit  is  neither 

vein  nor  lode,   187,  n.  9 
unnavigable    lake    common    law    rule, 

201,  n.  40 
unnavigable  river,   banks   of,   198  and 
n.  34 ;  217,  n.  77 
banks  of  in  private  ownership,  198 

and  n.  34;  217,  n.  77 
beds  of  public  land,  198  and  n.  34 ; 

217,  n.  77 
beds    open    to    location    and    patent, 
198  and  n.  34 ;  199  and  n.  35 ;  217, 
n.  77 
conveyances  by   United   States,  217, 

n.   77 
location,  199  and  n.  35,  36,  37 
opposite  banks  of  in  private  owner- 
ship, 198  and  n.  34 
patentability,  198  and  n.  34 
restricted  grants,  198  and  n.  34 
rights  of  owners   bordering   on,   198 

and  n.  34;  217,  n.  77 
trespass  upon,  196  and  n.  32 
unlawful  intrusions  upon,  196  and  n. 

29  to  32 
unmeandered    streams    locatable,    if 
mineral,  217  and  n,  77 
unnavigable  streams  and  lakes,  convey- 
ance by  United  States,  217,  n.  77 
void  locations  of  beach  claims,  192  and 
n.  24 
riparian  ownership,  217,  n.  77 
water,    containing    minerals,    877    and 
n.  54;  878  and  n.  55 
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Placers — Continued 
water — continued 

locator's  interest  in,  200  and  n.  39 
neap  tides  defined,  191,  n.  18 
use  of  by  locator,  200  and  n.  39 
usual  high  mark  defined,  191,  n.  18 
waterway,  if  navigable  underlying  soil 
belongs  to  state,  201,  n.  40 
unlawful    intrusions    upon,    196   and 
n.  29 
withdrawals,      act      of      August      12, 
1912,  includes  all  nonmetalliferous 
minerals,  209  and  n.  G4 
effect  of   presidential    order   of   Sep- 
tember 27,  1909,  209,  n.  61,  62 
procedure   approved,   209  and   n.   63 
Pollution 

Aitp'-udix  A,  p.  (UJ.'i 
Porto    Rico 
See,  Insular  Possessions 
land  under  control  of  local  government, 
120  and  n.  4 
Possession 

See  also  Abandonment ;   Adverse   Pos- 
session ;    Boundaries  ;    Forfeiture ;  I 
Federal  Mining  Statutes ;  Federal 
Statute    of    Limitations ;     Leasing 
Acts ;     Locations ;     Local     Rules, 
Regulations    and    Customs ;    Min- 
erals and  Mineral  Lands  ;  Placers  ; 
Possessory    Actions ;    Public    Do- 
main ;    State    Statutes    of    Limita- 
tions;    Supplemental    State   Legis- 
lation ;  Surface  Rights  ;  Trespass  ; 
Withdrawals 
abandonment,    and    forfeiture,    distinc- 
tion lost  sight  of,  1103,  n.  9 
location   terminated,   1103,   n.  9 
actions,  against  stranger,  sufficient   to  i 
maintain    trespass    or    ejectment, 
1112,  n.  23 
common  law  principles  relied   upon, 

1116,   n.  30 
controversies    to    be    determined    by 

law  of,  1112,  n.  24 
determined  by  law  of,  1112,  n.  24 
no  presumption  of  title  in,  to  deter- 
mine right  of,  1112  and  n.  24 
suit     must     follow     adverse     claim, 

1120  and  n.  46 
title  and  right  of,  to  be  established 

by  evidence,  1112,  n.  24 
valid   title   or   possessory    right   how 
established,  1112,  n.  25 
acts  of  dominion   must  be  adapted  to 

particular  land,  1116  and  n.  21 
actual,  against  a  valid  location,  1112, 
D.  23 
aKcertaining  limits  of,  1116,  n.  30 
claimant    in,    holds    against    all    but 

government,  1101,  n.  6 
defined,  1100  and  n.  C 


effect  of,  1101,  n.  6 

equivalent  of,  1104,  n.  10 

evidence  of  title,  1101,  n.  6 

instances,  1101,  n.  6 

knowledge  of,  1101,  n.  6 

not  l)roken,  1101,  n.  6 

not  defeated  by  temporary  suspension 

of  work,  1101,  n.  6 
or  constructive,  1099  and  n.  1,  4 
what  is  not,  1101,  n.  6 
when  necessary,  1101  and  n.  6 
without  valid  location,  1112,  n.  22 
unnecessary,  1102  and  n.  7,  8 
adverse,  acts  must  be  in  harmony  with, 
1116  and  n.  31 
acts  of  dominion,  1116  and  n.  30 
burden  of  proof  of,  1115,  n.  29 
Californian  rule,  1115,  n.  29 
common  law  principles,  1116,  n.  Sp 
defined,   1118,   n.  36 
elements  of  in  California,  1116,  n.  29 
general   rule,  1116  and  n.  30 
insufficient   acts   to   constitute,   1118 

and  n.  36  to  40 
location  prevented,  1104,  n.  10 
loss  of,  1120  and  n.  46,  47 
must    be    inconsistent    with    title    of 

true   owner,   1118,   n.   36 
of  apices  of  veins,  1105,  n.  11 
of  mining  claim,  1115  and  n.  29 
paper    title    not    essential    to,    1115, 

n.  29 
prescriptive  title,  1115,  n.  29 
right    must    commence    anew,    1120 

and  n.  47 
tacking  to  complete,  1121  and  n.  48 
under  claim  of  title  must  be  in  hos- 
tility to  owner,  1117,  n.  33 
what  must  be  shown  in  patent  pro- 
ceedings,   1117   and    n.   33;    1122, 
n.  46 
adverse  claim,  failure  to  file,  1120  and 

n.  46 
advertising  out,  1108  and  n,  19 
annual    expenditure,    claimant    not    in 
actual,    omits,    at   risk   of   adverse 
relocation  or  disposession  by  gov- 
ernment, 1103,  n.  9 
continued    right    of,    depends    upon 

performance  of,  1102,  n.  8 
resumption    of    labor    within    with- 
drawn area,  1113,  n.  27 
right  of,  subject  to  performance  of, 
1102,  n.  8 
apices  of  veins,  adverse,  of,  1105,  n.  11 
Belk    vs.    Meagher,    controlling    force, 

1099,  n.  3;  1112  and  n.  23 
l)Oundaries,  if  clearly  defined  give  con- 
structive,    without     discovery     if 
same  being  sought,  1105,  n.  11 
in     absence     of,     claimant's     rights 
limited,  1101,  n.  6 
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obliteration  of,   1099,  n.  1 
when  absent  locator's  rights  limited 
to  part  actually  within,  1101,  n.  6 
within,  1105  and  n.  11 
color   of   title,    good   faith,   1108a   and 
n.  20a 
stranger  without,  1101,  n.  6 
what    occupant    must    hold,    1108a 
and  n.  21a 

good  faith  discussed,  1101,  n.  6 
good  faith  of  adverse  holder,  1108a 
and  n.  21a 
comes  only  from  valid  location,  1099, 

n.  2 
constructive,  extends  to  entire  location 
if  boundaries   are   clearly   defined, 
1105,  n.  11 
termination  of,  1103  and  n.  9 
controversies    determined    by    law    of, 

1112   and   n.   24 
convevance,  right  of.  can  be  conveyed, 

1104,   n.   10 
co-owner,     failure,    of    one     to    make 
annual  expenditure  does  not  there- 
bv   forfeit   his   interest,    1108   and 
n.  17 
failure  to  make  annual   expenditure 
by  co-owner  may  cause  "advertis- 
ing out,"  1108  and  n.  18,  19 
has  no  right  of  exclusive,  1099,  n.  1 
hold  by  unity  of,  1108  and  n.  16 
loss    of    part    by    adverse,    of    other 

co-owners,  1117,  n.  33 
no  forfeiture,  1108  and  n.  17 
of  one   presumed,    of  all,    1108   and 
n.  16 
courts,  proof  in  state  and  federal,  1112 

and  n.  25 
depends     upon     continued     assessment 

work,  1102,  n.  8 
discovery,  absence  of,  1105,  n.  11 
essential    in    claim   to   patent   under 
state   statute  of  limitations,   1109 
and  n.  20 
sufficiency  of,  1109,  n.  20 ;  1110  and 

n.  21 
upon  free  territory,  1102,  n.  8 
dominion,  acts  of,  1116,  n.  30 

must  be  in  harmony  with  claim  of 
title,  1116  and  n.  31 
ejectment,  action  in  against  trespasser, 

1101,  n.  6 
entry,    surreptitious,    clandestine    and 

intrusion  by  stranger,  1101,  n.  6 
evidence  of,   1106  and  n.   12,  13,  14; 

1117,  n.  33. 
exclusive,    can    not    be    disturbed    by 
United  States,  1113  and  n.  26.  27 
how  acquired,  1099,  n.  1 ;  1102,  n.  8 ; 

1103,  n.  9 
illustration,  1117,  n.  33 
right  of,  ceases  upon  iailure  to  com- 
plete location,  1104'.  a.  10 


forfeiture,   Alaskan  provision  contrary 

to  general  mining  law,  1103,  n.  9 
and    abandonment,    distinction    lost 

sight  of,  1103,  n.  9 
location  terminated  by,  1103,  n.  9 
none  after  withdrawal,  1113  and  n. 

26,  27 
not  complete  until  third  pei'son  ac- 
quires title,  1103,  n.  9 
grant,     none     unless     valid     location, 

1112,  n.  23 
presumption  of,  1116,  n.  30 
valid  location  condition  precedent  to, 

1112,  n.  23 
heirs    granted    nothing    but    right    to 

inherit,  1111  and  n.  22 
heirs  and  assigns,  conveyance  by,  1111 

and  n.  22 
right    in    mining    claim,    1111    and 

n.  22 
hostile,  1117,  n.  33 
if  dispossessed   no   right   to   use   force 

or  breach  the  peace,  1101,  n.  6 
initiation    of   right   to   exclusive,    1102 

and  n.  8;  1103,  n.  9 
intruder,  actions  against,  1112,  n.  23 
protection     against,     1104,     n.     10; 

1112,  n.  23 
law  of,  controversies  to  be  determined 

by,  1112,  n.  24 
defined,  1112  and  n.  23 
established  by  evidence,  1112,  n.  24, 

25 
location,  acts  of,  insufficient,  1101,  n.  6 
actual,  not  necessary  to  protect  title 

to  valid,  1102,  n.  7 
against  naked,  1112,  n.  23 
apices    of    veins    may    be    adversely 

held,  1105,  n.  11 
carries  right  of,  to  every  appurtenant 

belonging  to  the  realty,  1105,  n.  11 
carries  right  to  full  title,  1112,  n.  23 
claimant  must  comply  with  all  laws, 

1102  and  n.  7,  8 
discovery  initiates  substantial  rights, 

1102,  n.  8 
does  not  follow  from,  1099  and  n.  2 
exclusive,  maintained  by  compliance 

with   law,    1099,   n.    1;    1102   and 

n.  8;  1103,  n.  9 
follows  from,  1099  and  n.  3 
if  no,  no  right  of,  1099,  n.  3 
insufficient  acts  of,  1118  and  n.  35 

to  40 
how  acquired,  1099,  n.  1 
intervening    prevents    resumption    of 

labor,  1103,  n.  9 
lode,    gives    right    of,    to    all    veins 

having  their  apices   within,   1105, 

n.  11 
mere,    against    valid   location,    1112, 

n.  23 
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mere    naked,    must    yield    to    higher 

right,  1099,  n.  1 
must    he    accompanied    with    active 
diligent  work,  when,  1101  and  n.  6 
must  be  actual  or  constructive,  1099 

and  n.  4 
not  valid  carries  no  title,  1101,  n.  6 
peaceable,  1112,  n.  23 
speculative,  confers  no  rights,  1102. 
n.  6 

defined,  1102,  n.  6 
subject    to    forfeiture,    1102,    n.    8; 

1103,  n.  9 
terminated   by   abandonment  or  for- 
feiture, 1103  and  n.  9 
valid,  carries  right  of  exclusive,  1099 
and  n.  1 ;  1105,  n.  11 
condition  precedent  to  grant,  1112, 

n.  23 
not  prevented  by  mere,  1102,  n.  6 
locator,  bad  faith  of,  1101,  n.  6 
can  convey  right  of,  1104,  n.  10 
discovery  by,   1102,  n.  8 
exclusive    right    to    surface    without 
regard  to  Avidth  or  length  of  claim, 
1099,  n.  1 ;  1105,  n.  11 
in    actual,    holds    claim    against    all 

except  government,  1101,  n.  6 
must   comply    with    all   mining   laws 
until  patent  issues,  1102  and  n.  8 
presumed  to  be  owner  of  claim  and 

minerals  therein,  1106,  n.  14 
pretended,  defined,  1102,  n.  6 
pretended,  has  no  rights,  1101,  n.  6 
prevention    of    trespass    by    force    to 

repel,  1101,  n.  6 
protected  in,  until  preliminary  work 
of  location  is  completed,  1104  and 
n.  10 
rights  ended,  1104,  n.  10 
rights  of,  unimpaired  by  subsequent 

withdrawal,  1113,  n.  27 
when  in  actual,  1099,  n.  5 
mere,  not  good  against  one  complying 
with  mining  laws,  1106,  n.  14 
not  based  upon  valid  location,  1111, 
n.  23 
mineral    rights    severed    from    surface 

rights.  1122,  n.  49 
mining  claim,   adverse,   in  patent  pro- 
ceedings, 1117.  n.  33 
ascertainment  of  limits,  1116,  n.  30 
as  property,  1110  and  n.  21 
claimant  in  actual,  entitled  to  hold, 
against  all  but  government,  1101, 
n.  6 
mere,    naked,    not    sufficient,    1117, 

n.  33 
not    subject    to   governmental    reser- 
vation  or   disposal,    1113   and    n. 
26,  27 


to  sections) 

prescriptive  title,  1115  and  n.  29 
subject    to    taxation,    judgment    lien 
and    sale    under    execution,    1110, 
n.  21 
two  tides  to,  1110,  n.  21 
uninterrupted,    for    fifteen    years    by 
part  of  owners  is  exclusive,  1117, 
n.  33 
within  railroad  grant  junior  location 
subject  to  prior  patent,  1114,  n.  28 
within  railroad  grant  not  subject  to 
subsequent  patent,  1114  and  n.  28 
monuments,  obliteration  of,  or  removal 
of,  does  not  divest  right,  1099,  n.  1 
naked,    must    yield    to    higher    right, 

1099,  n.  1 ;  1112,  n.  23 
notice,   of  adverse   must   be   actual   or 
constructive,  1118,  n.  36 
to  owner  out  of  possession.  1118,  n,  36 
unequivocal,  is,  1107  and  n.  15 
notice   of   location,    obliteration    or   re- 
moval   of    does    not    divest    right, 
1099,  n.  1 
obliteration  of  boundary   marks,   1099, 

n.  1 
occupant,  absence  of  good  faith,  1108a, 
n.  20a 
no  color  of  title  in,  1108a,  n.  20a 
ordinary    use    of    defined,    1116    and 
n.  21 
of  part  of  claim  is,  of  whole,  1105  and 

n.  11 
owner,  ouster  of,  1118,  n.  36 

out    of,    must    have    actual    or    con- 
structive  notice  of  adverse,   1118, 
n.  36 
ownership    presumed    from    long    con- 
tinued, 1106,  n.  14 ;  1117,  n.  33 
paper    title    not    essential    to    prevent 
running  of  statute  of  limitations, 
1115,  n.  29 
patent,   adverse,    must   commence   from 
date  of,  1120  and  n.  47 
adverse  claim,  what  must  bo  shown 

in,  1117,  n.  33 
application.  1117  and  n.  32,  33,  34 
discovery  necessary  under  state  stat- 
ute of  limitations,  1109  and  n.  20 
f.ulure  to  tile  adverse.  1120  and  n.  47 
issuance    can    not    be    stayed,    1120, 

n^  46 
mandamus,  may  compel  issuance  of, 
for  valid  mining  claim  within  with- 
drawn area,  1113,  n.  27 
not    necessarily    applied    for,    1102, 

n.   8 
right  to,  established,  1119,  n.  41  to  45 
until,     locator     must     comply     with 

mining  laws,  1102  and  n.  8 
will    not    be    stayed    in    absence    of 

adverse  claim  filed,  1120,  n.  46 
within  withdrawn  area,  issuance  of, 
1113,  n.  27 
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physical    markings,    absence    of,    1101, 

n.  6 
possessio  pedis,  rule  of,  1101,  n.  6 
posted  notice  without  discovery,  1101, 

n.  6 
preliminary     work     locator     protected, 

1104  and  n.  10 
pretended  locator,  can  not  be  disturbed 
by  forcible,  surreptitious,  clandes- 
tine   and    intrusion    by    stranger, 
1101,  n.  4 
entitled  to  protection,  1101,  n.  6 
no  rights  against  government,  1101, 
n.  6 
prior,    supports    action    in    ejectment, 

1101,  n.  6 
private    land    grants    containing    gold, 

silver  and  quicksilver,  871 
proof,  in  federal  and  state  courts,  1112 
and  n.  25 
of  adverse,  burden  upon  party  alleg- 
ing, 1115,  n.  29 
of    valid    title    or    possessory    right, 
1112,  n.  25 
property,    mining   claim    as,   1110   and 

n.   21 
protection,  against  intruder,  1101,  n.  4 ; 
1112,  n.  23 
claimant  entitled  to,  1101,  n.  6 
during  completion  of  location,  1104, 

n.  10 

law    provides    peaceable    way,    1101, 

n.  6 

railroad  grant,  junior  location  subject 

to  prior  patent  of,  1114  and  n.  28 

junior  patent,  nonmineral,  1114  and 

n.  26 
senior  mining  claim  superior  to  sub- 
sequent patent,  1114  and  n,  28 
real    estate,    possessory    right    assessed 
as,  1110,   n.  21 
possessory  right  subject  to  judgment 
lien     and     sale     under    execution, 
1110,  n.  21 
record  of  location,  1102,  n.  8 
recovery  of,  by  co-owner,  1108,  n.  16 
relocation,      adverse,      how     peaceably 
made,  1101,  n.  6 
made   upon    abandonment    or   forfei- 
ture, 1103,  n.  9 
no  right  acquired  until  abandonment 

or  forfeiture,  1103  and  n.  9 
of  invalid  location,  1101,  n.  6 
resumption  of  labor,  Alaskan  provision 
contrary    to    general    mining   law, 
1103,  n.  9 
can  be  none  if  valid  relocation  made, 

1103,  n.  9 
intervening  location  prevents,   1103, 

n.  9 
right  given  by,  1103,  n.  9 
upon  valid  location  within  withdrawn 
area,  1113,  n.  27 


right  of,  follows  valid  location,   1099, 

n.  3 
right  to  can  not  be  divested,  1099,  n.  1 
royalty,    not    exacted    by    government, 

1102,  n.  8 
severance,   essential  acts  to   effect  ad- 
verse, 1122,  n.  49 
implied  grant  of  surface,  1122,  n.  49 
of   surface    and    minerals    discussed, 
1120  and  n.  49 
speculative  location,  1101,  n.  6 

intrusion  by  stranger,  1101,  n.  6 
statute  of  limitations,  absence  of  dis- 
covery, 1109  and  n.  20 
discovery,  1109,  n.  20 
commences  from  date  of  patent,  772 

and  n.  184a ;  1120  and  n.  47 
proof  of,  1116,  n.  30 
paper  title  not  essential,  1115,  n.  29 
presumption  of  grant,  1116,  n.  30 
working    and    holding    claim,    1109, 
n.  20 
stranger,  protection  against,  1102,  n.  6 ; 

1112,  n.  23 
struggle  for  right  of,  1104  and  n.  10 
surface,  locator  has  exclusive  right  to, 
1099,  n.  1 
rights   severed   from    mineral   rights, 
1122,  n.  49 
sufferance  of,  by  sovereign  owner,  1104, 

n.  10 
tacking,  by  successor  of  tenant  at  will, 
1121,   n.   48 
coupling  of,  1121  and  n.  48 
when  not  permissible,  1121,  n.  48 
taking  peaceable,  1101,  n.  6 
taxation,    possessory    title    to    mining 
claim  subject  to,  1110,  n.  21 
payment  of,  1122a  and  n,  49a 
pavment    of,    necessary    in    adverse, 
1117  and  n.  34 
title,  admitted  in  government  but  held 
adversely  to  others,  1120,  n.  47 
burden  of  proof  upon  him  who  relies 

upon  prescriptive,  1115,  n.  29 
does  not  live  upon  possessory  alone, 

1116,  n.  31 
how  supported,  1116,  n.  31 
is  propertv  in  fullest  sense,  1110  and 

n.  21 
location  carries  right  to  full,  1112,  n. 

23 
mere  naked,  insufficient,  1116,  n.  31, 

33 
mining    claim    subject    to    judgment 

lien,  1110,  n.  21 
none  granted  by  location,  1111,  n.  22 
no  presumption  of,  1112,  n.  23,  24 
no  presumption   of,  in  favor  of  one 

in,   1112,   n.  23 
outstanding,   trespasser  may   set  up, 

390,  n.  40 
possessorv,  do  not  live  by,  alone,  1117, 
n.  31 
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possessory,    depends    upon    perform- 
ance of,  or  resumption  of,  478  and 

n.  23 
possession   evidence   of,   390,   n.   40; 

391  and  n.  41,  42 
possession  suflScient  to  maintain,  391 

and  n.  41 
possession  to  maintain,  when  coupled 

with  interest  in  land,  391  and  n. 

41 
prescriptive,  1115  and  n.  29 
prima  facie  evidence  of,  391,  n.  41 
protecting,  498,  n.   103 
record  link  in  chain  of,  506,  n,  139 
remains  in  government  until  patent 

issues,  476  and  n.  17 
retention  of  benefits  of  location,  478 

and  n.  23 
revival  of  right  to  claim,  478  and  n. 

22 
rights  of  purchaser,  481,  n.  27 
source  of,  391,  n.  41 
stranger   can   not  attack,   of  one  in 

possession,  390,  n.  41 
subject  to  sale  under  execution,  1110, 

n.  21 
subsequent  deed  or  location  will  not 

carry    right    of    action    for,    nop 

waste,  391  and  n.  43 
suit  to  quiet,  498,  n.  103 
taken  by  co-owner  in  own  name,  509 

and  n.  149 
tenure  of,  382,  n.  7 
to  be  established  by  evidence,  1112, 

n.  24 
to  mining  claim  established,  1112,  n. 

25 
two,  to  mining  claims,  1110,  n.  21 
voidable,  immaterial,  391  and  n.  42 
when  tr«>spassor  can  attack,  391,  n,  41 
tools,  compensation  for  sharpening,  is, 

484,  n.  48 
tof>lhouse  and  blacksmith  shop  may  be, 

484,  n.  43 
trails  and  roads,  484,  n.  46;  486  and 

n.  68 
transportation,   laying   out  routes  not, 

484,  n.  46 
trespass,  bad  faith,  390,  n.  40 

character  of,  390  and  n.  35  to  38 
claims  founded  on,  not  favored,  390, 

n.  37 
collection  of  cases,  390,  n.  39 
continuing,  may  be  partly  barred,  402 

and  n.  86 
continuity  of  vein  or  lode,  304  and 

n.  52,  53 
discovery   and   location   dates  deter- 
mine priority  of  right,  394,  n.  52 
discussed.  390,  n.  40 
dividing  line,  ignorance  of,  no  excuse 

for.  390,  n.  37,  40 


doctrine  of  Lightner  Co.  v.  Lane  (161 

Cal.  689, 120  Pac.  771)  disapproved, 

402,  n.  86 
evidence  rebutting,  390,  n.  47 
furtive  and  in  bad  faith,  390,  n.  40 
good  faith  not  necessarily  dependent 

upon   ignorance  of  adverse   claim, 

390,  n.  40 
how  occasioned,  390  and  n.  35  to  38 
ignorance,  good  faith  not  necessarily 

dependent  upon,  of  adverse  claim, 

390,  n.  40 

of  dividing  line  no  excuse,  390,  n.  37 

of  timber  cutter  not  willful,  391, 
n.  51 
inadvertance  synonymous  with  negli- 
gence, 390,  n.  40 
innocent  and  wilful,  390,  n.  40 
insolvency  of  defendant  need  not  be 

pleaded,  392  and  n.  46 
justification  of,  390,  n.  36,  40;  393 

and  n.  47 
law  looks  with  great  disfavor  upon 

claims  founded  upon,  390,  n.  37 
law  presumes  nominal  damage  from, 

and    that   taking   was   wilful,   393 

and  n.  50 
lessees  may  maintain  action  for,  391, 

n.  41 
Louisiana  statute,  390,  n.  40 
lode    claim    subject    to    apex    rights, 

390,  n.  36 
measure  of  damages,  390,  n.  40 ;  393, 

n.  51 
new  trial  to  assess,  390,  n.  40 
negligence,  not  proof  of,  390,  n.  40 

proof  of,  390,  n.  40 
ordinary    care,    failure    to    exercise, 

390,  n.  40 

synonymous      with      inadvertence, 
390,  n.  40 
pleading,    appropriate    allegations    in 

complaint,  392  and  n.  41,  45 

general  averment  of  title  suflScient, 
392  and  n.  45 

incapacity  of  defendant,  392  and  n. 
46 

in  ejectment,  discussed,  387  and  n. 
21 

irreparable  injury  defined,  392  and 
n.  46 ;  399  and  n.  61  to  74 

insolvency  of  defendant  need  not  be 
pleaded,  387,  n.  22  ;  392  and  n.  46 

must   refrain   from   injuring   prop- 
erty of  others,  390,  n.  37 

no  averment  of  title  is  necessary 
in,  390,  n.  40,  41 

option  holder,  391,  n.  43 

party     in     possession     is     proper 
party,  391,  n.  41 

plaintiffs  and  defendants,  392  and 
n.  44 

possession,  not  necessary  to  show 
right  of,  391,  n.  41 
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presumption   can   not  be  overturned 

by  conjecture  or  guess,  393  and  n. 

47 

of  ownership,  393  and  n.  48 

that  deefndant  can  show  value  of 
ore  removed,  393  and  n.  51 

sufficiency  of  facts,  392,  n.  45 

that  owner  of  claim  owns  all  veins 
therein  may  be  rebutted,  393,  n. 
47 
proof,  burden  of,  upon  party  claim- 
ing ownership,  393,  n.  47 

upon   plaintiff   to   show  he  is  en- 
titled to  vein  apex  of  which  is 
within  his  lines,  394  and  n.  52 
proof  of  character  of,  390,  n.  35 
proper  party  plaintiff,  391,  n.  41 
protection  against  intruder,  1101,  n. 

6:  1112,  n.  23 
repelling  by  locator,  1101,  n.  6 
right  to  object  to,  may  be  waived  or 

lost,  390,  n.  37 
statute  of  limitations,  402  and  n.  85, 

86 
sufficient  to  maintain,  391  and  n.  41 ; 

393,  n.  47 
test  to  determine  character,  390,  n. 

35 
two  standards,  393,  n.  50 
ultimate  recovery  depends  upon  good 

or   bad   faith   of   undertaking,   390 

and  n.  40 
upon  or  beneath,  390  and  n.  38 
union  of  counts  in,  392,  n.  45 
wilful  or  innocent,  test  to  determine, 

390,  n.  35 
when,  cari  not  be  recovered  by  force 

or  breach  of  the  peace,  1101,  n.  6 
trespasser,  attack  by,  390,  n.  41,  45 
canceled  lease,  313,  n.  25 
defined,  1102,  n.  6 
knowledge  of  right  and  title,  390,  n. 

40 
locator  of  excess  a,  390,  n.  38 
may  prove,  was  unintentional  and  in 

good  faith,  390,  n.  40 
mav  set  up  outstanding  title,  390,  n. 

40 
mineral  claimant  prima  facie  a,  393 

and  n.  47 
oil  and  gas  unlawfully  taken  by,  402, 

n.  85 
or  stranger  can  not  make,  481  and 

n.  32 
placer  claimant  as,  390,  n,  38 
prima  facie,  390,  n.  36 
what  fatal  to  claim  of,  390,  n.  40 
wilful,  can  reap  no  benefit  from  his 

own  wrong,  390,  n.  40 

presumption  is  that  taking  was  in- 
tentional and  wilful,  390.  n.  40 
wilful    and    innocent,    distinguished, 

390,  n.  35,  40 


when  allowed  to  attack  title,  391,  n. 
41 

trust,  enforcement  of,  509  and  n.  148, 

149;  510  and  n.  154 
establishment    of,    relationship,    509 

and  n.   148;  510,   n.   154 
instances   of,    507   and    n.    144 ;    509 

and  n.  147,  148,  149;  510  and  n. 

154;  511,  n.  115 
trustee,  government  as,  511,  n.  155 
may  make,  481,  n.  30 
patentee  declared,  422,  n.  122 
tunnel,  adverse,  1117,  n.  33 

and  drift  as,  486,  n.  62 ;  490,  n.  80 

and  mill  as,  486,  n.  69 

and  shaft  as,  486,  n.  62;  488,  n.  74 

development  of  lodes  by,  471,  n.  4 

discussed,  472,  n.  4 

locations  considered,  437  and  n.  48 ; 

438  and  n.  49 
no  difference  in  character  of,  472,  n. 

4,  5 
often    best    means    of    development, 

472,  n.  4 
owner,  right  to  continue  tunnel,  390, 

n.  36 
test,  438  and  n.  49 
work  as  patent  expenditure,  488,  n. 

75 
work  credited  as,  472,  n.  5 ;  486,  n. 

62 ;  488,  n.  75 ;  490,  n.  80 
work   upon   can   not   be   counted   as, 

unless  of  benefit  to  group,  486,  n. 

65 
work,  outside  of  location,  472,  n.  4 ; 

486,  n.  62 ;  490,  n.  80 
unnavigable    waters    open    for    mining, 

314,  n.  31 
United   States,  as  party   to,  discussed, 

385a  and  n.  19  to  19e 
barred  and  not  barred  by  laches,  SSQ 

and  n.  20 
indispensable  party,  385a  and  n.  19d 

to  20f 
not  estopped  by  acts  of  oflBcers,  386, 

n.  20 
not  necessary  party  in,  383  and  n.  8 ; 

385a  and  n.  19  to  19e 
not  proper  party,  385a  and  n.  19a 
not  indispensable  party,  385a  and  n. 

19a  to  19d,  20f 
valid   mining   claims   not   subject   to 

governmental    reservation    or    dis- 
posal, 1113  and  n.  26,  27 
unwatering  claim  is,  484  and  n.  41 
use,  as  to  appropriate,  under  statute  of 

limitations,  1109,  n.  20 
value,  circumstances  determine,  492,  n. 

83 
conflict  as  to  reasonable,  489,  n.  79 
supplies  counted  as,  484  and  n.  50 
test  of,  491  and  n.  82;  492,  n.  83; 

493,  n.  84,  87,  89 


968 


INDEX 


(References  are  to  sections) 


Possession — Continued 

valuable     mineral     deposits     reserved 

from  sale,  311,  n.  4 
vein,  adverse,  of,  1105,  n.  11 

broken    by    interjection    of    country 

rock,  394,  n.  52 
continuity  of,  394,  n.  52 
width  or  extent  immaterial,  1105,  n. 
11 
vendee   relief   from   forfeiture,   417,   n. 

117 
vendor    entitled    to    forfeit    of    money, 
417,  n.  117 
must  do  aflBrmative  act  to  create  for- 
feiture, 417,  n.  117 
venue,  419  and  n.  119 
wagon  road  or  trail  outside  of  bounda- 
ries, 472,  n.  4 
waiver,  323  and  n.  64,  65.  66 
waiver  of  right  to  object  to,  390,  n.  37 
waste,  action  to  restrain,  390  and  n.  39 
carrying  away  as,  484  and  n.  42 
when  action  will  not  lie,  391  and  n. 
43 
watchman,  may  negative,  but  establish 
possession,  428,  n.  1 
services  as  applicable  to,  485  and  n. 

57  to  60 
services  as,  discussed,  485  and  n.  58, 
59,  60 
water,   conveying,   is,   484   and  n.   42 ; 
486  and  n.  67 ;  488,  n,  75 
manner  of  appropriating,  314,  n.  32 
natural  spring  within  location,  1105, 

n.  11 
use  of,  484  and  n.  41,  42 
rights     vesting     and     accruing    pro- 
tected, 314,  n.  31 
when   equity   wUl   and  will   not  inter- 
fere, 417,  n.  117 
when  relied  upon  alone,  1101  and  n.  6 
while  completing  location,  1104  and  n. 

16 
withdrawal,  location  made  prior  to,  not 
subject  to,  1113,  n.  27 
resumption  of  labor  upon  prior  valid 
location  within,  1113,  n,  27 
witnesses,     wide     latitude     permissible 

when,  394,  n.  52 
withdrawn  lands,  unlawful  entry  upon, 

315,  n.  42 
without  location  carries  no  title,  1101, 

n.  6 
working  and  holding  claim,  what  con- 
stitutes, 1109,  n.  20 
evidences  of  possession,  1106  and  n. 

12  to  14 
for  statutory   period   of  limitations, 

1109  and  n.  20 
preliminary    to    define   and    describe 

location,  1104  and  n.  10 
temporary    suspension    of,    does    not 
defeat  actual,  1101,  n.  6 


valid  mining  claim  unaffected  by, 
316,   n.   43;    520,   n.    177 

within  withdrawn  areas  rights  dis- 
cussed, 478,  n.  23 ;  520,  n.  176 

what  will  not  relieve  from  doing,  476 
and  n.  16 

when  must  be  done,  473  and  n.  7  to 
10 

upon  surface  may  be  insuflScient,  484, 
n.  42;  491,  n.  2 

waiver,  444  and  n.  7  to  J5 ;  453  and 
n.  54,  55,  56 

when,  not  required,  511  and  n.  155. 
156 

working  claim,  in  ejectment  defend- 
ant may  not  be  restrained  from, 
390,  n.  39 

Possessory   Actions 

abandonment,    conflicting    decisions    as 
to  pleading,  387  and  n.  24 
estoppel  does  not  show,  425,  n.  126 
estoppel  in  pais  not  element  of,  425,  n. 

126 
of  part  of  mining  claim,  406,  n.  92 
actions,  at  law  and  suits  in  equity,  dif- 
ference between,  415,  n.  116 
between  mineral  claimants,  384,  n.  13 
Californian  rule  as  to,  382  and  n.  4a 
discussed,  383  and  n.  8,  9 
for  benefit  of  all  cotenants,  422,   n 

122 
joinder  of,  345,  n.  48;  382  and  n.  6 
may  be  local  or  transitory,  382  and 

n.  7 
no  particular  character,  382  and  n. 

4a 
subsequent  location  or  conveyance  of 
itself   gives   no    right    of,    nor    for 
waste,  391  and  n.  43 
actual  possession,  party  in  proper  plain- 
tiff, 391,  n.  41 
adverse  claim,  ignorance  of,  390,  n.  40 
adverse  suit,  character  of,  382  and  n. 
3  to  7 
main    difference    between,    and,    382 

and  n.  1,  2 
no  presumption  as  to  effect,  394,  n. 

52 
no   presumption   in   absence   of,   394, 

n.  52 
only  question  of  right  to  surface,  394, 
n.  52 
apex,  evidence  of  position,  393,  n.  47 
plaintiff  must  prove  existence  within 
his  lines,  394  and  n.  52 
proof  of,  393,  n.  47 ;  394  and  n,  52, 

53 
outside  of  claim  dispels  presump- 
tion of  ownership  of  ore  within, 
394.  n.  52 
outside  of  plaintiffs  lines,  393,  n.  47 
within  defendant's  lines,  393,  n.  47 
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arbitration,    mining   claim   not   subject 

to,  408  and  n.  94 
assay  samples  may  be  taken  in  action 

for,  395  and  n.  55 
assessment    work,    burden    of   proof   of 

nonperformance,  389  and  n.  32 
burden    of   proof    performance    upon 

claimant,  389  and  n.  30 
expenditure   bears   upon   question   of 

good  faith,  389,  n.  28 
forfeiture    for    nonperformance,    389, 

n.   33 
mere  proof  of  expenditure  not  suflB- 

cient,  389  and  n.  28 
method  of  proving  not  uniform,  389 

and  n.  28 
miner's  by-law  discussed,  389,  n.  28 
must  be  of  value  to  claim,  389  and 

n.  29 
must  be  on  contiguous  claims,  389,  n. 

30 
must  reasonably  be  worth  statutory 

amount,  389  and  n.  28 
no    testimony    of,    admissible    in    ab- 
sence of  discovery,  389  and  n.  34 
on   claims  held  in  common,  389,   n. 

30 
outside  of  location,  389  and  n.  30 
proof  of,  387,  n.  25;  389  and  n.  28 

to  34 

must  be  clear  and  convincing,  389 
and  n.  34 

of  nonperformance,  389,  n.  33 
receiver    appointed    to    perform,    413 

and  n.  107 
sale,  does  not  dispense  with,  411,  n. 

100 
upon  group,  389  and  n.  30 

burden  of  proof  as  to  benefit  upon 

claimant,  389  and  n.  30 

must  aggregate  work  for  all,  389 
and  n.  31 

must  benefit  all  locations,  389  and 
n.  30 

test  of  sufficiency,  389,  n.  30 
care,  exercise  of,  390,  n.  40 
contracts,  alternative  in  form,  417,  n. 

117 
effect  of  default,  417,  n.  117 
instance  of  unfair  grubstake,  415,  n. 

Ill 
insufficiency  of,  416,  n,  115 
modification  of,  417,  n.  117 
oral,  414,  n.  110 
penalty   in,   417,   n.   117 
controversies  determined  by  law  of  pos- 
session, 384  and  n.  12,  13 
conveyance    compelled    in    patent    pro- 
ceedings, 417,  n.  117 
cotenant,  in  possession,  rights  of,  401 

and  n.  84 
excluding      other      cotenants      from 

patent,  422  and  n.  122 


need   not   file   adverse   or   protest   in 

patent  proceedings,  422  and  n.  122 
not  estopped  from  asserting  right  in 

patent,  422  and  n.  122 
suit  in  partition,  406,  n.  92 
court,  of  equity,  great  powers  of,  395, 

n.  54,  56 
should  dismiss  case  or  stay  proceed- 
ings, 412  and  n.  103,  104,  105 
should  not  interfere,  412  and  n.  103, 

104,  105 
territorial  jurisdiction,  419,  n.  119 
damages,    competent   evidence   of,   390, 

n.  40 
doctrine  of  English  courts,  390,  n.  40 
furtive  and  in  bad  faith,  390,  n.  40 
in  case  of  intentional,  390,  n.  40 
innocent,  390,  n.  40 
instruction  to  jury,  393,  n.  51 
largely    depends    upon    good    or    bad 

faith,  390  and  n.  40 
liquidated,  417,  n.  117 
Louisiana   rule,  390,   n.  40 
measure  of,  393  and  n.  50,  51 
option  holder  may  sue  for,  391,  n.  43 
party  in  possession,  391,  n.  41 
possession    is    sufficient    to    recover, 

390,  n.  40 
possession  evidence  of  title  and  suffi- 
cient against  trespasser,  390,  n.  40 
presumption  of  at  least  nominal,  388, 

n.  25;  393  and  n.  50 
reckless   disregard   of   boundaries   or 

rights  of  the  other  owner  is  inten- 
tional and  wilful,  390,  n.  40 
recovery  from  trespasser  largely  de- 
pends upon  good  or  bad  faith,  390 

and  n.  40 
rule  as  to,  innocent  and  wilful,  390 

and  n.  40 
specific  performance  denied,  417,  n. 

117 
suit  by  stranger,  399,  n.  41 
to  title  adjudged  by,  383  and  n.  8 
titles  governed  by,   mining,  383  and 

n.    8 
trespasser  not  entitled  to  deduct,  393, 

n.   51 
two    standards    of    measurement    of, 

393,  n.  50 
value  of  ores  taken,  393,  n.  51 
vendee  may  recover  from  vendor  for 

waste,  390,  n.  41 
what  can  not  be  shown,  390,  n.  40 
what    expenses    trespasser    may    not 

deduct,  390.  n.  40 ;  393,  n.  51 
when   actual   immaterial,  392,  n.  46 
when,  not  wilful,  390,  n.  40 
when,  reckless,  wilful  or  intentional, 

390,  n.  40 
when    not    innocent    purchaser,    390, 

n.  40 
wilful  trespass,  393,  n.  50 
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debris,    implied    right    to    deposit,    399, 

n.  67 
defendants'    rights    and    limitations    in 

injunction  case,  401,  n.  82 
difference  between  adverse  suit  and,  382 

and  n.  1,  2 
diligence  necessary,  417,  n.  117 
dip,  following,  390,  n.  36 

lode    locations    subject    to    right    of 

other  lode  claims,  390,  n.  36 
discovery,  no  presumption  of,  388  and 

n.  27 
ejectment,  case.  387,  n.  24 

pleading  in,  discussed,  387,  n.  21 
proof  without  pleading,  387,  n.  23 
entry,  date  of  does  not  determine  prior- 
ity, 394.  n.  52 
equitable  title,  408a  and  n.  95 
conflicting  decisions,  409a 
contradictory    decisions    as    right    of 

action  under,  408a  and  n.  95 
protected   by   injunction,    399,   n.   66 
equity,  does  not  dispense  with  compli- 
ance  of  condition   precedent,   416, 

n.  114 
courts  will  not  search  with  extreme 

diligence  for  technicalities,  417,  n. 

117 
has  power  to  compel   the  defendant 

to  do  all  things  necessary,  419,  n. 

119 
principles  control  granting,  415,  n.  Ill 
suit  and  action  at  law,  415,  n.  116 
estoi)pel,  adverse  claim  not  an,  422,  n. 

122 
and   ratification   distinction   between, 

420,  n.  120 
burden  of,  427  and  n.  128 
by  lessee,  423  and  n.  123 
conflicting    mill    site    and    lode   loca- 
tions, 420,  n,  120 
conveyance    of    mining    claim    under 

one  of  two  names,  424,  n.  124 
cotenants  not  subject  to,  422  and  n. 

122 
defined,  420  and  n.  120 
difference   between,    and    ratification, 

420,  n.  120 
distinction  between,  and  ratification, 

420.  n.  120 
dominant  essentials,  420,  n.  120 
essence  of,  420  and  n.  120 
grantor  can  not  attack  title,  424  and 

n.  124 
grantor  of   water   right   subject   to, 

424.  n.  124 
in   paii  does  not  constitute  element 

of  «bandontoent.  425.  n.  126 

not  iihtiudonmeut,  42G,  n.  326 
landlord  and  tenant,  423  and  n.  123 
leMHce  can  not  deny  title,  428  and  n. 

123;  424,  n.  124 


location  record  as,  421  and  n.  121 

no  ground  for,  421,  n.  120 

no,  shown,  420,  n  120 

not  favored,  420,  n.  120 

of  grantor,  424  and  n.  124 

of  lessee,  423  and  n.  123 

of  relocator,  424,  n.  124 

pleading  of,  425  and  n.  125,  126 

proof  of,  426  and  n.  127 
burden  of,  427  and  n.  128 

party  advancing  must  prove,  fea- 
tures, 420,  n.  120 

purchase  of  mill  site  by  lode  claim- 
ant, 420,  n.  120 

recorded  notice  of  location,  421  and 
n.  121 

record  of  location  as,  421  and  n.  121 

relation  of  landlord  and  tenant  not 
established,  423.  n.  123 

sale  and  transfer,  424  and  n.  124 
extralateral     right,     purchaser     of 
lode  claims  subject  to,  390,  n.  36 
judicial  notice,  aid  to  sufficiency  of 
a  pleading,  388a  and  n.  27d 
defined,  388a  and  n.  27a 
instances  of,  388a  and  n.  27e  to 

27n 
test,  388a  and  n.  27c 
that  patent  is  void,  373,  n.  6 

to  deny  title  of  landlord  to  tunnel, 
423,  n.  123 

unauthorized  lease,  423,  n.  123 
evidence,  burden  upon  plaintiff  to  show 
valid  location,  388  and  n.  27 

description  sufficient,  388  and  n.  27ii 

map  as,  410.  n.  98 

of  possession,  388  and  n.  26,  27 
excluded   cotenants   not   estopped   from 
claiming    interest    in    patent,    422 
and  n.  122 
federal,  jurisdiction,  382,  n.  4 ;  419,  n. 

119 
finding,  what  will  not  sustain,  390,  n. 

40 
forfeiture,  burden  of  proof,  387  and  n. 
25 

California  enforces,  only  when  time 
is  of  the  essence  of  contract,  417, 
n.  117 

courts  should  not  hesitate  to  declare 
when  actually  occurred,  417,  b. 
117 

discussed,  417,  n.  117 

enforced  without  agreed  act  of  ven- 
dor, 417,  n.  117 

enforcement  of  in  California,  417,  n. 
117 

must  be  alleged  and  proved,  387  and 
Q.  25 

nonperformance  of  assessment  work, 
389,  n.  ,33 

not  allowed  where  contract  is  exe- 
cuted in  part,  417,  n.  117 
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not   enforced   where   time   is   not  of 

essence,  417,  n.  117 
not   especially   favored   in  law,   417, 

n.  117 
no    failure    of    consideration    shown, 

417,  n.  117 
of  option  limits  damages,  417,  n.  117 
prima  facie  case,  387,  n.  25 
provided  for  in  contract,  417  and  n. 

117 
rule  as  to,  417,  n.  117 
vendor  must  do  some  affirmative  act 

to  create,  417,  n.  117 
fraud,  concealed,  defined,  402  and  n.  85 
concealed,  discovery  of,  402  and  n.  85 

discussed,  402,  n.  85 

doctrine  disapproved,  402,  n.  85 

English  doctrine  of,  402,  n.  85 

proved  without  being  pleaded,  402 
and  n.  85 

statute  of  limitations  does  not  run 
until  discovery  in  fact,  402  and 
n.  85 

statutory  enactments,  402,  n.  86 
defined,  404  and  n.  87 
discussed,  404  and  n.  87 
must  be  averred,  404  and  n.  87 
must  be  pleaded  in  complaint  or  an- 
swer, 404,  n.  87 
never  presumed,  404,  n.  87 
pleading,  385,  n.  15;  387  and  n.  25 
punishment  for,  390,  n.  40 
reasons  why  must  be  pleaded,  404,  n. 

87 
gas  wells,  order  of  inspection  sustained, 

395,  n.  54 
general  averment  of  title  or  possession, 

392  and  n.  45 
general  rule  in,  382  and  n.  3  to  7 
injunction,  against  trespasser,  387,  n.  22 
apex  of  vein,  401  and  n.  82 
application    for,    should    be    prompt, 

399,  n.  62 
balance    of    conveniences    discussed, 

401,  n.  82 
both     plaintiff     and     defendant     re- 
strained, 401  and  n.  81 
boundary  lines,  one  must  know,  of  his 

own  property,  390,  n.  37,  40 
collection  of  cases,  399,  n,  62 
common   practice   to   issue,   399   and 

n.  61  to  74 
common  practice  to  issue  where  title 

in  dispute,  399,  n.  66 
complaint,   sufficiency   of   allegations 

in,  399,  n.  61 
conflicting   prospectors  can  not   use, 

to  secure  apparent   superiority   to 

mining  claim,  400,  n.  80 
conflicting  prospectors  can  not  use, 

to    secure    priority    of    discovery, 
.  400,  n.  80 


contempt   of   writ   of,   403a   and    n. 

86b 
contents  of  writ  of,  403  and  n.  86a 
cotenants   not  subject   to,   401    and 

n.  84 
courts,  divided,  399  and   n.  66 

extraordinary  power  to  grant,  399, 
n.  66 

granting  discretionary,  399,  n.  62, 
66,  74 

jurisdiction,  399,  n.  62,  66 

liberal  in  granting,  399  and  n.  64 

restraining  order,  399,  n.  62 

rests  largely  in,  399,  n.  66,  74 
debris  deposition  enjoined,  399  and  n. 

67 
defendant  bond  by,  401,  n.  81 
defendant,    can    not    be    restrained, 

401,  n.  82 

greater  injury   to,  401  and  n.  82 

insolvency  of,  387,  n.  22 

rights  and  limitations,  401,  n.  82 
denied   when   it  would  damage  both 

parties,  401,  n,  82 
depositing   tailings   and   debris,   399, 

n.  67 
effect  of,  upon  plaintiff  and  defend- 
ant, 401  and  n.  81 
equity,  protects  title,  399,  n.  66 

protects  equitable  and  legal  title, 

399,  n.  62 
grounds  for,  399  and  n,  61  to  74 
evidence,    independent    of   patent   or 

eutrv  as  to  priority  of  right,  394, 

n.  52 
innocent  purchaser,  liable,  390,  n.  40 

when  not  liable,  390,  n.  40 
injury,  irreparable,  399  and  n.  61  to 

74 

limitations   instances,   401   and   n. 
81  to  84 
instances  of  issuance,  399  and  n.  61 

to  74 
issues    though    paramount    title    in 

United  States,  399  and  n.  63 
issues  to  prevent  extraction  of  ore, 

399  and  n.  62 
issues,  when  title  is  in  dispute,  399, 

n.  62,  66 

where  irremedial  mischief  is  being 
done  or  threatened,  399  and  n. 
61 
limitation   of   placer   miners'   rights, 

399,  n.  67 
must   be  strong  case  to  stop  work, 

399,  n.  62 
nature  of  injury  determines  right  to, 

392  and  n.  46 
not  irreparable,  400  and  n.  75  to  80 
pendente  lite,  401  and  n.  81  to  84 
pending  determination  of  title,  399, 

n.  66 
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plaintiff    and    defendant,    injunction 

npainst,  401  and  n.  81,  83 
preliminary    relief   applied   for,   391, 

n.  41 
prevention  of  wron}»s,  390.  n.  61 
refused  to  close  mines,  399,  n.  69 
restrainin};  order,  390,  n.  62,  65 
should   not   prevent   doinff   necessary 

work    on    property    involved,    401, 

n.  82 
should  rarely  be  exercised  in  doubtful 

case,  399,  n.  66 
specific  instances  as  grounds  for,  399 

and  n.  67  to  74 
statement  of  rule,  399,  n.  66 
stopping  work   in   mine  not  favored, 

399,  n.  62,  69;  401,  n.  81,  82 
taiiini^s.   deposition    of   enjoined,   300 

and  n.  67 
title  of  plaintiff,  399,  n.  62 
to  prevent  injury  incapal)le  of  accur- 
ate estimation,  399  and  n.  65 
to  prevent  undue  advantage  by  either 

partv,    390    and    n.    05;    401    and 

n.  81,  82 
to  restrain,  390  and  n.  39;  399,  n. 

62,  66 
to    restrain    waste    of    substance    of 

estate,  390  and  n.  39 
ultimate  criterion,  399,  n.  61 
violation  of  writ  of,  403a  and  n.  86b 
when   owner  can   not   be   restrained, 

390,  u.  39;  399,  n.  83 
working    the    property,    399,    n.    81, 

82.  83 
writ  of,  403  and  n.  86a 
injury  reparable,  399  and  n.  61  to  74 
not  irreparable,  400  and  n.  75  to  80 
inspecti(m,  bv  court  or  jury,  398  and 

n.  59,  60 
costs  of  allowed,  397,  n.  58 
discussed,  .'505,  n.  54 
expense    of,    allowed    as    costs,    397, 

n.  58 
facts  considered  by,  398,  n.  60 
no  statutory  provision  for,  necessary, 

395,  n.  54 
recognized  practice,  395,  n.  54 
should   be   strictly    limited,  396  and 

n.  56 ;  397  and  n.  57,  58 
substance  of,  397  and  n.  57 
inspection  and  survey,  court  of  equity 
discussed,  396,  n.  56 
court   has   inherent   power  to  order, 

395  and  n.  54,  56 
discussed,  395,  n.  54,  56 
grounds  for  order,  396  and  n.  56 
incidental  to  action  of  trespass,  395 

and  n.  54,  55 
jurisdiction  of,  395  and  n.  54,  56 
limitation  of  order,  397  and  n.  56 


substance  of,  39G  and  n.  56;  397 
and  n.  57,  58 

two    opposing    theories,    39S    and    n. 
59,  60 
irroi)arable    injury,    difficulty    in    esti- 
mating damages  is  not,  399,  n.  61 

element  of,  wanting,  399,  n.  61 

escape  of  crude  oil  from  pipe  line, 
399,  n.  71 

extraction  of  gas  is,  309,  n.  61 

mere  statement  in  complaint  suf- 
ficient in  case  of  mines,  timber, 
and   quarries,    399,    n.   61 

necessary  allegations  in  complaint, 
399,  n.  61 

not  any,  400  and  n.  74  to  80 

pleading,  399,  n.  61 

permitting  salt  water  from  oil  well 
to  flow  over  lands  of  another  is, 

399,  n.  71 

sinking  shaft  that  diverts  water  is, 

400,  n.  76 

solvency  of  defendant,  399,  n.  61 
statement  of,  sufficient,  399,  n.  61 
joinder,  of  defendants,  392  and  n.  44 
of  interested  persons,  392  and  n.  44 
of  plaintiffs  and  defendants,  392  and 

n.  44,  45,  46 
judgment,  action  removed  from  state  to 

federal  court,  410,  n.  99 
assessment  work  essential  after,  411, 

n.  100 
conditions  subsequent,  411,  n.  100 
court  may  grant  any  relief  consistent 

with  case  made,  410,  n.  98 

general  rule  govering,  410  and  n. 
98 
court's    adjudication    improper,    411, 

n.  102 ;  412  and  n.  103,  104,  105 

erroneous  ruling,  410,  n.  99 ;  411, 
n.  102 
essential  elements  of,  410  and  n.  98, 

99 
general  rule,  410  and  n.  98 
ineffective,  410  and  n.  99 
lien,  411  and  n.  101,  102 
loss  of,  411,  n.  100,  102 
map  as  part  of,  410,  n.  98 
mining    claim    subject    to,    411    and 

n.  100,  101 
must    sufficiently    describe    property, 

410  and  n.  98,  99 
not  affecte<l  by  patent,  411   and  n. 

102 
not    conclusive    in    subsequent    suit, 

410.  n.  98 
on    removal    to    federal    court,    410, 

n.  99 
pleading  and  proof,  411,  n.  102 
sale  under,  vitiated,  411,  n.  100 
should  be  set  aside,  410  and  n.  99 
waiver,  411.  n.  102 
when  of  avail,  410  and  n.  98,  99 
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judgment  lien,  mining  claim  subject  to, 

411  and  n.  100,  101,  102 
not  affected  by  issue  of  patent,  411 

and  n.  102 
sale   under,   does   not   dispense   with 

assessment  work,  411,  n.  100 
subject     to     forfeiture     for     nonper- 
formance of  assessment  work,  411, 

n.  100 
term    determined    by    local    statute, 

411  and  n.  101 
mininer  claim  subject.  411  and  n.  101, 

102 
not    disturbed    by    patent,    411    and 

n.    102 
waiver  must  be  pleaded  and  proved, 

411,  n.  102 
jurisdiction    of   federal    court,    case   of 

fraud,  419,  n.  119 
over  defendants,  419,  n.  119 
over  land,  419,  n.  119 
suit  on  contract,  410,  n.  119 
jurisdiction  of  superior  court,  419  and 

n.  119 
jury,  absolute  right  and  may  be  waived 

by  consent,  408a  and  n.  96 
advisory,  409  and  n.  97 
defendant  entitled  to,  409,  n.  96 
denial  of,  409,  n.  97 
lawful  inference  by,  390,  n.  40 
pleading  ouster  in  suit  to  quiet  title, 

409,  n.  96 
province  of,  390,  n.  40 
right  to  trial  by,  409  and  n.  96 
smelter    settlements    considered    by, 

393,  n.  51 
waiver  of,  409,  n.  96 
laches,    affecting    mining    or    oil    prop- 
erty, 385,  n.  14,  16 
application,  385,  n.  14,  15,  16  and  17 
basis  of  doctrine,  385,  n.  13 
burden  upon  defendant  to  show,  385, 

n.  15 
burden    upon    plaintiff    to    show    in- 
equity, 385,  n.  15 
court,    must    find    it    inequitable    to 

grant  relief,  385  and  n.  16 

relief  by,  385,  n.  16 
creature  of  equity,  385,  n.  17 
defendant   can   not   change   position, 

385,  n.  15 
defense,  fraud  or  mistake,  385,  n.  15 
delay,    defined,    385,    n.    17;    1029, 

n.  115 

defendants,  or  contribution  to,  385, 
n.  19;  1029,  n.  119 

instances    of,    385,    n.    14;    1029, 
n.  114 

justification,  385,  n.  16 

not  excused,  385  and  n.  16;  102^^ 
and  n.  116 

reasonable  excuse  for,  385,  n.  16,  19 

without  injury,  385,  n.  15,  19 


doctrine  of,  discussed,  385,  n.  14,  15 

received  with  favor,  385,  n.  14 
equitable  defense,  385  and  n.  15 
essential  element,  385,  n.  16 
failure,     to     institute    or    prosecute 

suit,  385  and  n.  19 

to  prosecute  suit  fatal,  385  and 
n.  17,  18 

search  records,  385,  n.  14 
good  in  equity  but  not  in  law,  385, 

n.  17 
independent  of  statute  of  limitations, 

385  and  n.  15 
inexcusable     delay     mav     constitute, 

385  and  n.  15 ;  1029  and  n.  115 
instances  of  excusable,  .385,  n.  16 
instances  of  prejudicial,  385,  n.  14 
knowledge  of  right  imputed,  385,  n. 

14 
lapse  of  time  never  constitutes,  385 

and  n.  15,  17 
law   requires   reasonable   promptness 

to  avoid,  385,  n.  16 
many  cases  reviewed  in  Oallighor  v 

Cadwell,  145  U.  R.  368,  385,  n.  15 
mining  claims  and  oil  cases,  385  and 

n.  14;  1029  and  n.  114  to  119 
no    doctrine   so    wholesome    as,   385, 

n.  14 
not  available  in  ejectment  suit,  385, 

n.  17 
pleading    by    defendant,    385,    n.    15 
pleading  by  plaintiff,  385,  n.  14,  15, 

17 
prejudice    of    right    to    an    adverse 

party,  385,  n.  14 
quieting  title,  385,  n.  13,  14 
relentlessly  enforced  in  mining  i\m]  oil 

cases,  385  and  n.  14 
relief  refused,  385,  n.  17 
rescinding  transactions,  385,  n.  16 
rescission.  385,  n.  16 
rule  of  decision,  385,  n.  17 
suit,  brought  after  statutory  time  has 

elapsed,  385  and  n.  15 

mere  institution  of,  does  not  bar, 
385  and  n.  18,  19;  1029  and 
n.  118,  119 

not  barred  by,  385,  n.  19;  1029, 
n.  119 

no  defense  to  suit,  385,  n.  15 

pleading,  1029,  n.  115 
United  States,  barred  by  laches,  386 

and  n.  20 

not  barred  by,  386  and  n.  20 

real  or  formal  party,  386  and  n.  21 
when   cause   of  action   accrues,  385, 

n.  14 
when  owner  can  not  be  barred,  385, 

n.  14 
landlord  and  tenant,  423  and  n.  123 
law  of  possession  defined,  384  and  n. 

10  to  13 
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lessee   estopped   from    denyinj:    titl(»    (<> 

ground,  423  and  n.  123 
limitations  discussed,  401  and  n.  81  to 

84 
location  may  have  several  names,  424, 

n.  124 
locator,    estopped    to   deny    validity    of 
original  location,  421  and  n.  121 
rights  summarized,  382,  n.  2 
iainiu.:i;  cmscs.  frovomod   l>y  law  of  pos- 
session, 383  and  n.  8,  9;  384  ann 
n.  12 
necessity  for  diligence,  417,  n.  117 
mining  claims,  pleading,  357,  n.  21,  22, 
and  n.  23 
property  in  fullest  sense  of  the  word, 

382,  n.  2 
rciil  rsfate,  387.  n.  21 
rule  in,  384  and  n.  12,  13 
snbjeet    to    judgment    lien,    411    and 

n.  101,  102 
vested  estate,  382,  n.  2 
mining  right  defined,  407  and  n.  93 
not  irreparable,   preparing   to  drill   oil 
well,  400  and  n.  77 
sinking  shaft,  400  and  n,  75 
working   property   without   waste  or 
extracting  ore,  400  and  n.  78 
oil   and  gas  lease,   distinction   between 
forfeiture  and  termination,  416,  n. 
114 
option,   to  buy   and   sell   land   contem- 
plates, 414,  n.  110 
I'.o  (,i)jt'<*ti(»n   to,  because  bolder  no*/" 

not  exercise  it,  414,  n.  110 
to  buy  and  Avork  mine,  414,  n,  110 
want  of  mutuality,  414  and  n.  110; 
418,  n.  118 

has  no  application   to  option,  414 
and  n.  110 
option  agreements,  414,  n.  110 

conjoint,    and    lease   separate   agree- 
ments, 417,  n.  117 
enforceable    though    unilateral,    414, 

n.  110 
damages,  417,  n.  117 
defined,  414,  n.  110 
election,    acceptance    of    offer    must 
be  unequivocal   and  unambiguous, 
416,  n.  115 
ineffectual    notice    of    acceptance, 

416.  n.  115 
of  optionee,  416,  n.  116 
ending  of  rights,  416,  n.  115 
failure  to  elect  or  give  notice  of,  416, 

n.  115 
holder   may    sue    for   damages,    391, 

if  accepted  equally  binding,  414,  n. 

110 
insufficiency  of  notice  of  election.  41(1, 

n.  115 


insufficient  to  take  out  of  statute  of 

fraud,  416,  n.  115 
liquidated  damages,  417,  n.  117 
payment     of     purchase     price     not 
wrongful    possession    consummates 
sale,  416,  n.  114 
specific  performance  of,  414,  n.  110 
Stanton-Singleton  Case,  414,  n.  110 
statute  of  frauds,  within,  416,  n,  115 
time  essence  in  equity  as  well  .-is  law, 

414,  n.  110;  416,  n.  114 
too  loose  and  vague  to  justify,  414, 

n.  110 
written    memorandum    of    oral    con- 
tract within  statute  of  frauds,  416, 
n.  115 
optionee's   rights   ended   by   his   failure 
to  elect  or  give  notice  of  election, 
416,  n.  115 
l);irtition,  annual  expenditure  upon  seg- 
regated portions,  406  and  n.  92 
by  agreement,  405  and  n.  91 
cotenancy  discussed,  406,  n.  92 
courts  favor  sale,  405,  n.  90 
discussed,  405,  n.  90 
disputed  title,  405,  n.  90 
feasible  relief,  sale  of,  405,  n.  90 
may  be  agreed  upon  by  parties,  405 

and  n.  91 
mining  claim  does  not  affect  integrity 
of  location  but  destroys  cotenancy, 

406  and  n.  92 

not  susceptible  of,  405,  n.  90 
reasons  why,  is  not  subject  to,  405, 

n.  90 
subject  to,  405  and  n.  89,  90,  91 
unpatented,  effect  of,  406  and  n.  92 
mining  right,  can  not  be  subject  of, 

407  and  n.  93 
defined,  407  and  n.  93 

not   means   of   trying   disputed   title, 

405,  n.  90 
of   oil   and   gas   void,   405,   n.   90 
placer  mining  claims  courts  divided 

as  to,  of,  405,  n.  90 
sale  of  property,  405  and  n.  90 
usually  results  in  sale,  405  and  n.  95 
patent  does  not  defeat  judgment  lien, 

411  and  n.  102 
patentee  declared  a  trustee,  422,  n.  122 
permanent    improvements,   388   and   n. 

27a 
personal  services,  can  not  be  specifically 
enforced,  418  and  n.  118 
defined,  418  and  n.  118 
party  turned  over  to  court  of  law. 
415,  n.  112 
suit  by  cotenant,  406,  n.  92 
pleading,  abandonment  safer  to  plead. 
387,  n.  24 
at  law,  387  and  n.  21  to  25;  and 

n.  23 
contrary  decisions  as  to,  387,  n.  24 
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ejectmont-instance,  382,  n.  3 ;  384  n. 

13  ;  387,  n.  24 
forfeiture,  387  and  n.  24,  25 
in  California,  382,  n.  4a 
local  and  transitory  actions  discussed, 

382,  n.  7 
in  equity,  386a  and  n.  20a  to  20c; 

388,  n.  27 ;  399,  n.  61 ;  415,  n.  11 ; 

408a,  n.  95 
specific  performance,  415,  n.  Ill 
suit   to   quiet   title,   382,   n.   4;   388. 

n.  27 ;  408a,  n.  95 
trespass  cases,  392  and  n.  44,  45,  46 ; 

402,  n.  85 
possession,   evidence   of  title,   388   and 

n.  26 
proof  must  show  discovery,  388  and 

n.  27 
possessory  right  defined,  384  and  n.  10, 

11 
presumption,   no,   of  priority   of  right, 

394,  n.  52 
of  ownership  overcome,   393  and  n. 

48 
that   defendant   has   means   to   show 

value  of  ore  removed,  393  and  n.  51 
that  taking  was  willful,  393  and  n. 

50 
proof,  prima  facie.  387,  n.  25 
quieting  title  akin  to,  384,  n.  13 

defendant    put    upon    proof,    388,    n. 

27 
effect  of  prima  facie  case,  388,  n.  27 
object  of  suit,  382,  n  4 
receiver  allowances  to,  should  be  made 

to  him,  413,  n.  109 
appointed   to   make   annual   expendi- 
ture, 413  and  n.  107 
appointment  of,  413  and  n.  106,  107 
can    not   pay    himself   and    attorney. 

413,  n.  109 
carrying  on  business,  413,  n.  106 
compensation  of,  413  and  n,  108,  109 
inadequate  fund,  413,  n.  108 
liability,  413,  n.  106,  108,  109 
loss  occasioned  by,  413  and  n.  108 
must  be  specially  authorized  by  court 

to  carry  on  business,  413,  n.  106 
plaintiff    liable     for     legitimate     ex- 
penses, 413,  n.  108 
powers  of,  413,  n.  106 
purpose  of,  413  and  n.  106,  107 
question  of  title  pending  in  land  de- 
partment, 413,  n.  107 
required  to  account  for  use  of  tools, 

etc.,  413,  n.  106 
use  of  property,  413,  n.  106 
wrongful  appointment,  413,  n.  108 
relocation  by  one  cotenaut,  422  and  n. 

122 
rescission  in  oil  cases,  385,  n.  16 
rule  in,  is  better  title  prevails,  384  and 

n.  12,  13 


specific  performance,  abstract  of  title, 
414,  n.  110 
agreement,  deficient  in  fairness,  jus- 
tice, or  certainty,  denied,  415  and 

n.  112 
to   prospect   for   minerals   will    not 
be  specifically  enforced,  418  and 
n.  118 
character  of  suits  for,  419,  n.  119 
circumstance   not   showing    abandon- 
ment, 425,  n.  126 
complaint,  fatally  defective.  415.  n. 

112 
instance    of    insufficicncv,    415.    n. 

112 
may    be    granted    as    a    matter    of 

course,  415,  n.  111 
what  must  be  alleged  in,  415,   n. 
Ill,  112 
consideration    not    measured    by    dol- 
lars and  cents,  415.  n.  112 
conveyance  of  interest  in  mine,  419 

and  n.  119 
contracts,  discussed,  415.  n.  Ill,  112; 
419,  n.  119 
may  be  gathered  from  letters,  415. 

n.  112 
must  be  just   and   reasonable   and 
based   upon   adequate  considera- 
tion, 415  and  n.  Ill,  112 
not  enforceable,  415,  n.  112 
suit   where   defendant   found,   419. 

n.  119 
valid   in   law   vet   court   of   equity 

may  deny.  415,  n.  Ill 
venue.  419  and  n.  119 
courts,  jurisdiction,  419,  n.  119 
discussed,  419,  n.  119 
loath    to    enforce   forfeiture   where 
tim.e  not  of  essence,  417  and  n. 
117 
default     defeats     right     to.     unless 

waived,  416  and  n.  115.  116 
delay  in  completing  purchase,  410.  n. 

115 
denial  of,  415,  n.  Ill,  112 

contract  onesided,  415.  n.  112 
discussion  by  Pomeroy  of  doctrine  of 
"he    who    seeks    equity    must    do 
equity,"  415,  n.  Ill 
distinction,    between    action    at    law 
and  suit  in  equity,  415,  n.  112 
between  lease  and  option.  414.  n. 
110 
effect  of  jurisdiction   of  the  person. 

419.  n.  119 
equitable  remedy  and  granting  mat- 
ter of  discretion,  415,  n.  Ill 
action  to  enforce,  419  and  n.  119 
enforced,  417,  n.  117 
failure  to  furnish,  414,  n.  110 
forfeiture.  aflSrmative  action  by  ven 
dor,  417,  n.  117 
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.-ptH-ifio  i)erff)rniance — continued 
forfeiture,  enforced,  417,  n.  117 

not  enforced,  417,  n.  117 
srrantinj?,  is  matter  of  discretion,  415, 

n.  Ill 
he  who  seeks  equity  must  do  equity, 

doctrine  discussed.  415,  n.  Ill 
instances       of    inequitible    contract, 

*ir,.  n.  Ill,  112 
ieMs«'  and  option   separate  and  inde- 
pendent ajrreements,  417,  n.  117 
letters  and  senarate  writings.  415,  n. 

112 
liquidated  damajjes,  417,  n.  117 

equity  will  not  decree,  417,  n.  117 
more     certainty     required     than     in 

action  at  law.  415.  n.  112 
must  not  work  h.irdship  or  injustice. 

415,  n.  Ill 
ner-essary  allejjations,  415,  n.  Ill,  112 
necessity  for  dilii^ence,  417,  n.  117 
not  matter  of  absolute  right,  415.  n. 

Ill 

nil  r.u<\  gas  lease.  416,  n.  114 
part  i>erformance  of  verbal  contracts 

for  sale  of  land,  414,  n.  110 
payments.  41 G.  n.  114.  117 

essf'utial    within    time    prescribed, 
410,   n.   114 
P"rson;il   service  defined,  418  and  n. 

118 

Californinn  law  concerning,  419,  n. 
418 

ufit  enforced.  418  and  n.  118 
pleadiu-.  415  and  n.  Ill,  112;  417, 
.    n.  117 

possessi(m  of  surface.  388  and  n.  26 
principle  of  time  becoming  essence  of 

contract,  416.  n.  114 
l>roof  must  be  clear  and  satisfactory 

as  to  existence  of,  and  its  terms, 
•    415.  n.  Ill 
r«!ief  granted  by  court,  388  and  n. 

27a 
remedy     enforced     in     optional     con- 
tracts, 414,  n.  110 
requisites  for,  414,  n.  110 
rule  of  court  of  chancery,  415.  n.  Ill 
should     be     granted     as     matter    of 

course,  when,  415.  n.  Ill 
sound   discretion   of  court  controlled 

by  established  principles  of  equity, 

415,  n.  Ill 
fiftiHton  V.  Singleton  case  discussed, 

414    n.  110 
i^uits   for,   are   in  personam,  410,   n. 

119 

chi.iacter  of.  419.  n.  119 

for  property  not  necessarily  within 
territorial  jurisfliction,  419,  n. 
119 


uncertainty,  of  interest  is  ground  for 
refusal  of,  415,  n.  112 
in  price  ground  for  refusal  of,  415, 
n.  112 
"unless"  oil  and  gas  lease  lessee  en- 
titled  to   equitable   relief,   417,    n. 
117 
value  of  property  and  value  of  con- 
sideration to  be  shown.  415,  n.  112 
vendee's   rights   ended,   416,   n.   115; 

417,  n.  117 
vendor's  prevention  or  delay,  416,  n. 

115 
verbal,  for  sale  of  land,  414,  n.  110 
waiver  of,  416  and  n.  116 
Waterman's  rule,  417,  n.  117 
what  complaint   must  show,  415,   n. 
Ill,  112 
stay    of    proceedings,    contest    pending 
in  land  department,  412  and  n.  103, 
104,  105 
effect  of  contest,  412  and  n.  103,  104, 

105 
limitations   upon    court,   412    and    n. 

102,  103,  104 
when  no,  412  and  n.  104,  105 
stockholder's    right    to    examine    mine, 

396,  n.  56 
survev,  concealment  by  party  in,  395, 
li.  .54 
credited  as,  483,  n.  35;  484  and  n. 

53a 
granted   to   party   out   of  possession, 

395,  n.  54 
right  to  discussed,  395,  n.  54 
synonymous  terms,  Isubd.  XIII 
tailings,  unauthorized  lease  of,  423,  n. 
123 
implied  right  to  deposit,  399,  n.  67 
timber,    use    of    by    miner    in    national 

forest.  316,  n.  46 
timber  cutting,  390,  n.  40,  42;  391,  n. 
43 
no    recovery    for    by    United    States 

from  mining  claim,  393,  n.  51 
on  mining  claim.  393,  n.  51 
timber  lands  entries  subject  to  limita- 
tions of  surface  act,  317,  n.  50 
time  as  essence,  of  contract,  416  and 
n.  114,  116,  117 
in  equity  and  law  in  option  contracts, 

416,  n.  114 
in  mining  property  whether  so  stip- 
ulated or  not,  416,  n.  114 
improper  delays   in   completing   pur- 
chase, 416,  n.  115 
lapse  of,  does  not  bar  one's  right  to 

property,  385,  n.  14 
no  relief  for  vendee  in  default,  417, 

n.  117 
particularly  as  to  mines,  416  and  n. 
113.  114 
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relating    to    mining    properties,    416, 

n.  115 
rule  stated,  417,  n.  117 
through  improper  delays,  416,  n.  115 
value    fluctuates    and    changes    with 

lapse  of  time,  416  and  n.  114 
when   offer  prevented  or  delayed  by 

vendor,  416,  n.  116 
title,  action  to  try,  382,  n.  3 

acquired    by    valid    location    remains 

such  without,  512,  n.  159 
cancellation  of  patent  entry,  511,  n. 

155,  156 
chain  of,  not  necessary,  390,  n.  40 
claim   not  subject  to  forfeiture,  478 

and  n.  20 
derivative  discussed,  510,  n,  153 
determination   of   any   claim   against 

applicant  for  patent,  511,  n.  155 
disputed,  can   not  be  tried  in  parti- 
tion suit,  405,  n.  90 
divestiture  of,  498,  n.   103;   504,   n. 

129 ;  507  and  n.  142 ;  1159,  n.  40 

divestiture  of,  by  court,  499  and  n. 
105 
effect   of   notice   upon,   498,   n.   103 ; 

503  and  n.  116,  117 
effect  of  valid  location,  512,  n.  159 
equitable,    as    against   legal,   406,   n. 

92 ;  408a  and  n.  95 
equity    protects    both    equitable    and 

legal,  399,  n.  62 
failure  to  establish,  393,  n.  47 
higher,  failure  to  sustain,  390,  n.  40 
inchoate,  498,  n.  103 
in  fee  not  necessary,  390,  n.  40 
loss  of,  by  grantor,  481,  n.  27 
lost    bv    abandonment    or    forfeiture, 

512,' n.  159 
may  be  alleged  but  not  necessary  to 

show,  390,  n.  40 
method    of    acquiring,    498,    n.    103 ; 

504,  n.  129 ;  1159,  n.  40 
no   divestiture   of,   499   and   n.   105 ; 

500  and  n.  106  to  111 ;  501  and  n. 

113;  507  and  n.  143 
no  failure  of,  discussed,  478  and  n. 

20  to  23 
not  defeated  by  prevention  of,  478, 

n.  20 
not  divested,  478  and  n.  22 
not  lost  by  locator,  512,  n.  159 
presumption  of,  393  and  n.  47  to  51 

Posting,   Final   Affidavit  of — 

Appendix  B,  Form  59 

Posting  Notice 

^'ee  Locations ;  Location  Notices 

Posting  of  Application  for  Patent, 
Notice   of 
Appendix  B,  Form  74 


Posting,    Preliminary    Affidavit   of — 
Appendix  B,  Form  61 

Potash   Claims 
216 

Precedents 

See  Forms  and  Precedents 

Premature  Locations 
See  Locations 

Private   Land   Grant   Leases 

See  Mining  Leases 

Process  of   Mining 

See  Mining  Terms  and  Phrases 

Proof 

See  Evidence 

Prospecting    Partnerships 
See  Mining  Partnerships 

Protest 

See  Adverse  Claims 

Provisional  Locations 
See  Locations 

Publication,  Affidavit  of 

Appendix  B,  Form  62 

Public    Domain 

Alaska,  cadastral  engineer's  duties,  116, 

n.  233 
coal  lands  within,  116,  n.  239 
dimensions  of  placer  claim  in,  116,  n. 

233 
insufficient    location    record,    116,    n. 

237 
leasing   act  operative   excepting  coal 

and  coal  lands,  115  and  n.  239 
location  of  placer  claims,  115,  n.  233 
locations  by  attorney  in  fact,  116,  n. 

233 
mining  law  extended  to,  115  and  n, 

233 
oil  and  gas  lands  within,  116,  n.  239 
placer  location  limited,  115,  n.  233 
saline  lands  within,  116,  n.  239 
Section  2324,  Rev.  St.,  repealed,  115, 

n.  232 
statutes,  115  and  n.  233  to  239 
suspension  of  annual  labor  in,  116,  n. 

235 
violation    of   rules    governing    placer 

location,  116,  n.  233 
water  rights,  116,  n.  237 
cadastral   engineer    return   not   conclu- 
sive as  to  character,  95  and  n.  161 
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Public  Domain — Continued 

Califoniian    statute,    reasonable    allow- 
ance for  depletion  and  depreciation 
of  mineral  deposits,  16,  n.  6 
coal  lands,  76  and  n.  114  to  117 

Alaskan  exception  to  lease  of,  76  and 
n.  117 

subject  to   disposition   under  leasing 
act,  76  and  n.  117 
courts,  always  open  to  private  litigants 
to  determine  possessory   rights   to 
public  land,  33,  n.  43 

duty  of,  15,  n.  3 
department   of   agriculture,   32   and   n. 

37,  38.  39 
department  of  the  interior,  jurisdiction 

of,  31  and  n.  28  to  36 
desert  lands,  defined,  77,  n.  118 

difference  between  laws,  77,  n.  118 

mineral  lands  excepted  from,  77,  n. 
118 

reclamation,  77,  n.  118 

relation  of  federal  and  state  govern- 
ments, 77,  n.  118 

restricted  patents,  77,  n.  118 

statutes  and  regulations,  77,  n.  118 
discovery  subsequent  to  townsite  patent 

unavailing,  45,  n.  60 
ditches    and    canals.    Act    of    Mav    14, 
1896.   85,   n.   142 

establishment  of  rights,  85  and  n. 
141,  142 

land  department's  jurisdiction,  85.  n. 
142 

mining  patent  subject  to  easements, 
85,  n.  141 

object  of  law,  85,  n.  141 

patents  issued  subject  to  vested  and 
accrued  rights  to,  established,  85 
and  n.  141,   142 

right  of  way  for,  granted,  85  and  n. 
141 

rights  acquired  before  or  after  en- 
actment of  law  of  equal  dignity, 
85,  n.  141 

rights  established  by  priority  of  pos- 
session, 85  and  n.  143 

rights  of  way  discussed,  85,  n.  142 

rights  of  way  for,  and  for  electric 
power  distinguished,  85,  n.  142 

sections  1329,  2340,  discussed,  85,  n. 
142 

sections  2330,  2340,  superseded,  85, 
n.  142 

vested  rights,  84  and  n.  140;  85,  n. 
141 
federal  mining  laws  inoperative,  17,  n. 

8.  9;  116,  n.  240  to  250 
federal  water  power  act,  definition  of 
certain  terras,  87,  n.  146 

federal  power  commission.  87,  n.  146 

jurisdiction  of  federal  power  com- 
mission, 87,  n.  146 


lands    reservtnl    from    entrv,    87   and 

n.  146 
lands   reopened   to   mineral   location, 

87  and  n.  146 
leasing  act.  87,  n.  145,  146 
locatins:  of  minoral  claims  within.  67, 

n.   146 
loss   of   jurisdiction    by    Innd    dopart- 

ment,    87,   n.    146 
mineral  lands  within,  proioct,  87.  n. 

146 
oil   and   gas   prospecting   permit.   87. 

n.   145 
permit  for  water  power  project .   87. 

n.   146 
power  sites  not  subject  to  provisions 

of  Leasing  Act,  87.   n.   145 
power  sites  open   to  location   subject 

to   conditions.   87  and   n.   146 
prospecting  permit  or  lease   defined, 

87,  n.  146 
provisions  of.  87  and  n.  145,   146 
regulations,  87,  n.  145 

mineral   lands   within   state  lands, 
defeat  of  nonmineral  claimant's 
claim,   95.   n.   161 
rights  of  way.  87,  n.l46 
scope  and  purpose.  87,  n.  145 
validation    of   mining   claims,    87,    n. 
146 
forestry  service,  mineral   lands  subject 

to  jurisdiction  of.  35  and  n.  45 
homesteads,    bona    fide   purchaser,   doc- 
trine of,  55.  n.  77 
bona  fide  purchaser's  right  to  sue  or 

defend,  55,  n.  77 
cancellation  of  entry,  54.  n.   74 
cancellation  of  final  receipt  not  con- 
clusive,  55,   n.   77 
cancellation    of    final    receipt,    notice 

required.  55,  n.  77 
character  of  land,  56.  n.  74 
difference  between  mineral  and  agri- 
cultural   patent,    53,    n.    73 
discovery   of  mineral    within,   54,   n. 

74 
divestiture  of  title  before  final  proof 

and  payment,  53,  n.  73,  74 
entryman  may  cut  timber,  54,  n.  74 
entryman's  use  of,  limited,  54,  n.  74 
equitable  title,  investiture  of,  55,  n. 

75 
entryman,  inexpert,  53  and  n.  73 
possession  of,  54  and  n.  74 
violation  of  law  by,  55  and  n.  76 
final    certificate,    may    validate    sale, 
55  and  n.  77 

prima  facie  evidence,  55,  n.  77 
subject  to  cancellation,  55,  n.  77 
final  proof.  53,  n.  73.  74 
grantee's  rights,  65,  n.  77 
joint  possession,  54  and  n.  74 
known  mineral  lands,  53,  n.  73,  74 
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land     department     must     determine 

character  of  land,  54,  n.  74 
mineral   character  of  land   not  open 

after   two  years,   55,   n.   77 
mineral  deposits  not  subject  to  entry 

as,   53,   n.    73 
object  of  law,   54,   n.   74 
patent,  annulment  of,  53,  n.  73 

burden   of  proof,   53,   n.   74 
upon  government,  53,  n.  73 

conveys  both  surface  and  mineral, 
53,  n.  73 

distinction  between  mineral  and 
agricultural,    53,   n.    73 

effect  of,  for,  53,  n.  73 

mineral  claimant's  rights,  54,  n.  74 

no  joint  or  adverse  possession,  54. 
n.  74 

not  affected  by  subsequent  discov- 
ery of  mineral,  53,  n.  73 ;  54,  n. 
74 

not  subject  to  mineral  entry,  53 

proof  necessary  to  set  aside,  53,  n. 
73,  74 

property  of  United  States  until,  is 
sues,  55,  n.  77 

suits  to  annual,  53,  n.  73,  74 
placer  location,  not  mineral  in  char- 
acter, 54,  n.  74 

within,  54,  n.  74 
possession    of    mineral    claimant,    54 

and  n.  74 
property     of     United     States     until 

patent  issues,  55,  n.  77 
rights  of  entryman,  54,  n.  74 
sale  by  entryman,  55  and  n.  76,  77 
sale  of  timber  or  mining  rights  void, 

55  and  n.  75,  76 
sale  of  timber  or  mining  rights,  vali- 
dated, 55  and  n.  77 
six  hundred  and  forty  acre  law,  54, 

n.  73 
stock-raising,  53,  n.  73 ;  56  and  n.  78 

to  62 
subsequent  discovery  of  mineral,  54, 

n.  74 
valuable  mineral  deposits  not  subject 

to,  entry,  53  and  n.  73 
Indian  lands,  cancellation  of  lease,  24 

and  n.  20 
extension  of  lease  rights,  24a  and  n, 

20a,  20b 
form  of  lease  and  bond,  20,  n.  14 
location,  after  withdrawal,  21  and  n. 

16;  22  and  n.  17 

prior  to  withdrawal,  20  and  n.  15 
mine  owner's  rights  within,  20  and 

n.  15 
no  valid  location  upon,  20  and  n.  14 
regulations    affecting    mineral   rights 

in  unallotted,  20,  n.  14 
relocations  therein,  21  and  n.  16 
sale  of  timber  on  unallotted,  24a,  n. 

20b 


Indian  leases,  cancellation  of,  24  and  n. 
20 

extension  of,  24a  and  n.  20a,  20b 

leasing  act  of  1920,  23,  n.  18 

mineral  deposits  in  Indian  reserva- 
tions, 24a,  n.  20b 

oil  and  gas,  22,  n.  18 

for  unallotted  lands,  24a,  n.  20b 

overlapping,  23,  n.  18 

procedure   for  obtaining,   24,   n.   20b 

valid  but  subject  to  approval  by  sec- 
retary of  the  interior,  23  and  n. 
18,   19 

void,  instance,  23,  n.  19 
leasing  act,  absence  of  intervening  lo- 
cator, 113,  n.  228 

certain  terms  defined,  87,  n.  146 

discussed,   113,  n.  226,   228 

extract  from,  113,  n.  226 

lands  within  power  site  withdrawals 
and   reserves,   87,   n.    146 

locator  not  barred  by,  113,  n.  228 

minerals  named  therein  subject  to 
disposition  only  under,  113,  n.  228 

minerals  not  subject  to  location,  113 
and  n.  228 

mining  claims  located  prior  to,  113, 
n.  228 

mining  claims  not  subject  to  reloca- 
tion, 113,  n.  228 

new  policy,  112,  n.  224 

no  reservation  of  minerals  in  agri- 
cultural patents  prior  to  act  of 
1917,  113,  n.  228 

perfecting  of  locations,  113,  n.  228 

placer  mining  act  discussed,  112,  n. 
224 

regulations  governing  production  of 
oil   and   gas,   113,   n.   228 

salt  springs  and  deposits  of  salt,  113, 
n.  226 

valid  claims  excepted  from  opera- 
tion of,  113,  n.  228 

water  power  commission's  authority, 
87,  n.  146 
local  law  and  decisions,  priority  of  pos- 
sessions and  recognition,  86  and  n. 
144 
Mexican  grant,  confirmation  of,  by  acts 
of  congress,  25,  n.  21 

exclusion  of  location,  25  and  n.  21 

locations  within  unconfirmed,  2;5  and 
n.  21 
military  reservations,  abandoned,  open 
to  mining  location,  19  and  n.  13 

effect  of  reopening,  19  and  n.  13 

reopened  to  location,  19  and  n.  13 

rights  carried  by  location,  18  and  n.  12 

subsisting  not  open  to  mining  loca- 
tion, 18  and  n.  10 

valid  location  within,  carries  all 
rights,  18  and  n.  11,  12 

valid  locations  prior  to,  unaffected, 
18  and  n.  11 
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mill  sites,  no  location  permitted  within 

to\^nisites,   46   and    n.   62 
within  national  forests,  36  and  n.  49 
mineral    character    of    ground    within 

townsitcs,  45  and  n.  60 
mineral  locations  within   townsites,  45 

and  n.  60  ;  46  and  n.  62 
mining  law  states,  114  and  n.  229  to 

232 
Rosebud  Indian  Reservation,  114,  n. 

231 
state    legislation    discussed,    116,    n. 

232 
Sutro  Tunnel,  114,  n.  250 
mining   laws    inoperative,    116   and    n. 

240  to  250 
in  Texas,  116  and  n.  250 
national  forests, 

authority    of    land    department    over 

mining  locations  within,  31  and  n. 

29  to  36 ;  33  and  n.  43 

may  convey  title  and  grant  ease- 
ments within,  31  and  n.  28 
Camerson  Case  distinguished,  33,  n. 

43  ! 

cancellation  of  patent,  33,  n.  41 ;  34  j 

and   n.  44 
cancellation  of,  for  mining  claim  val- 
uable only  for  water,  37  and  n.  52 
character  of  land  may  be  determined 

by  court  or  land  department,  33, 

n.  43 

within,  33  and  n.  40,  41,  42 
constitutionality   of  act  establishing, 

30,  n.  27 
defective    notice   of   location   ineffec- 
tive, 35,  n.  45 
equity   jurisdiction,   35,   n.  43 
felling  timber  by  mining  locator,  35 

and  n.  48 
forest  reserves  name  changed  to,  30 

and   n.  26 
fraudulent  patent,  34  and  n.  44;  37 

and  n.  52 
land    department    may    convey    title 

and    grant    easements    within,    31 

and  n.  28 
locator  has  unrestricted  use  of  tim- 
ber upon  his  claim  within,  35,  n. 

48 
locator's   rights   within,   same  as  lo- 
cator upon  public  land,  35,  n.  45 
milling  defined,  37,  n.  50 
milling  equivalent  to  manufacturing, 

37,  n.  50 
mill  site  location,  36  and  n.  49 
mill  site's  validity  questioned,  36,  n. 

49 

within,  36  and  n.  49 
mineral  locations  within,  35  and  n. 

45,  46 


mining  claims  within,  35  and  n.  45 
to  48 ;  38  and  n.  53 ;  39  and  n.  54 ; 
40  and  n.  55 
purpose  of,  30  and  n.  26,  27 
restored  to  public  domain,  41  and  u. 

56 
rights  of  locator  protected,  35,  n.  48 
rights  of  way,  38  and  n.  53 
sale  of  dead,  matured  timber  infested 
with  insects  upon  unpatented  min- 
ing claims,  40  and  n.  55 
state's    consent    to    creation    of,    un- 
necessary, 30,  n.  27 
sufficiency  of  discovery,  33  and  n.  42 
temporary,   defined,   42   and   n,   57 
use  of  location  surface,  35  and  n.  47 
use  of  timber  and   stone  within,  3'.) 
and  n.  54  • 

water    may    be    used    for    domestic, 
mining    and    milling    purposes,    37 
and  n.  50,  51,  52 
national  monument,  defined,  27  and  n. 
23 
Death  Valley,  excepted,  29,  n.  25 
mineral  lands  withdrawn  from  loca- 
tion, 20  and  n.  25 
within  forest  reserve  is  dominant,  28 
and  n.  24 
national    parks,    abandonment    within, 
discussed,  26,  n.  22 
mining  locations  within,  26  and  n.  22 
ri2:hts  of  miner  therein,  26,  n.  22 
Iiiifed  States  can  not  challenge  valid 
mining  claims  within,  26,  n.  22 
Oklahoma,    agricultural    lands    within, 
116,  n.  248 
agricultural  and  mining  leases,  110, 

n.  248 
character  of  land  within,  116,  n.  248 
mineral    lands   within,   95,   n.    158 
mining  leases  within,   116,   n.  248 
Red    River    leases,    116,    n.    248 
pipe  lines,  Alaska,  eminent  domain  in, 
91,    n.    155 
Californian   definition,   89,   n.   152 
commerce  between  states,  92,  n.  156 
common  carriers,  89  and  n.  152;  91, 

n.   155 
corporation  defined,  89,  n.  152;  91, 

n.   155 
eminent  domain,  91  and  n.  155 
in  Alaska,  01,  n.  155 
may  exercise  right,  91  and  n.  155 
for  transportation  of  oil  or  natural 

gas,  90  and  n.  153 
Hepburn   Act,   deals  with    commerce 
in    the   various   states,   92   and    n. 
156 

purposes,  92  and  n.   156 
transportation  of  oil,  92  and  n.  156 
in  California  defined,  89,  n.  152 
permits  and  leases,  00,  n.  153 
public  utility,  89,  n.  152 
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rights  of  Avay  for,  extent  of,  90  anf? 
n.  154 
RTanted    for    transportation   of   oil 

and  ffas,  00  and  n.  154 
permits  and  leases,  00,  n.  153 
subject  to  regulations  by  secretary 

of  the  interior.  00  and  n.  154 
survey,    location    and    application, 

00  and  n.  154 
through  certain  parks,  and  reserva- 
tions, 00,  n.   153;  08,   n.  157 
throu^rh  certain  states,  00,  n.  153 
throuerh    public   lands,    90   and    n. 
153 
public   land,    ceases    to    be    such    upon 
entry   in   land   office,   15,   n.   3 
can   not   be  withdrawn   without  con- 
sent of  con.2:ress,  17,  n.  9 
character  ceases,  15,  n.  3 
defined.   15  and  n.  1  to  4 
discussed.   15,  n.  3 
duty  of  court.  15.  n.  3 
effect  of  patent  for,  15  n.  4 
how  determined,  15,  n.  3 
lands    appropriated    or    reserved    are 

not.  17,  n.  0 
limitation  of  mineral  rij^hts,  15,  n.  3 
limited    meaning    of   term    "all    valu- 
able  mineral    deposits,"    15,    n.    1 ; 
17  and   n.   7,  8,  9 
locator's   rights.   15   and   n,   5 
location  of,  discussed,  15,  n.  2 
mere  occupancy  of,  confers  no  title, 

56.   n.   81 
meaninc:    and    effect    determined,    15, 

n.   3 
mineral    deposits    distinguished    from 

land  in  which  found,  15,  n.  4 
mining   law    states    enumerated,    114 

and  n.   220  to  232 
no  divestiture  after  title  acquired,  15 

and  n.  5 
no  statutory  definition  of,  15,  n.  1 
object  of  provisions,  15,  n.  1,  2 
Pickett  Act,  112  and  n.  224,  225 
possessory  rij?ht  as  gift,  16,  n.  6 
possessory   right   defined,   16,   n.   6 
reserved  areas,  17  and  n.  8,  9 
segregated    from    mass    becomes    pri- 
vate property,  15,  n.  3 
unsurveyed     nonmineral     lands     are 

not,  15,  n.  2 
state    legislation    discussed,    114,    n. 

232 
surveyed    and    unsurveyed,    open    to 

miner,  15,  n.  1,  3 
Sutro  Tunnel  Act,  114,  n.  230 
title  remains  in  United  States  until 

patent,  15,  n.  4 
until    patent    locator's    title    merely 

possessory,  15,  n.  4 
what  are  not,  15,  n.  3 ;  17  and  n.  8,  9 
withdrawal,  15  and  n.  5 


pui)lic   nuisance,   abatement  of,   79,   n. 
125 
Carainetti  Act,  purpo.se  of,  79,  n.  126 
congress  has  power  to  stop,  79  and 

n.   126 
defined,  79  and  n.  125 
dumping  tailings  in  river,  79,  n.  125 
infringement  of  governmental  rights, 

79,  n.  125 
infringement  of  private  rights,  79,  n. 

125 
in  junctional   proceedings,  79,   n.   126 
navigable  rivers,  79  and  n.  126 
obstruction  of  navigation,  79  and  n. 

126 
prevention   or  abatement  by   injunc- 
tion,  79,   n.   125 
stoppage  of  mines,  79  and  n.  126 
water    rights,    hydraulic    mining,    79 

and  n.  126 
working  mines,  79  and  n.  125 
railroad  lands,  appeal  or  protest  heard 
only   in   land   department.    111,   n. 
221 
are  nonmineral  lands,  105,  n.  194 
attack  by  junior  locator,  108  and  n. 

210 
attack  by  one  unconnected  with  para- 
mount title,  108  and  n.  209 
attack  by  senior  locator,  108  and  n. 

211 
hona   fide   purchaser,   affirmative   de- 
fense must  be  established,  107  and 
n.  202 
avoidance    of    segregation    survey, 

102  and  n.  184 
affirmative   defense   precludes   can- 
cellation of  patent,   107  and  n. 
202 
confirmation    of   sales   to,    107,    n. 

201 
defense  discussed,  107  and  n.  201, 

202 
defined,  107  and  n.  201,  202 
government   may   sue  for  and   re- 
cover value  of  land,  107  and  n. 
203 
precedent  for   setting   up   defense, 

107,   n.   201 
rights  of,  107  and  n.  201,  202 
Burke  v,  S.  P.  Co.  discussed,  105,  n. 

194 
burden  of  proof  upon  railroad  com- 
pany, 102,  n.  184 
cancellation  of  patent,  limitations  as 
to  time,  105  and  n.  199,  200 
United   States   may   be   barred   by 

laches,  107  and  n.  204 
restoration   of  land   to   public  do- 
main, 110  and  n.  218 
cancellation  of  fraudulent  patent,  in- 
stance, 105  and  n.  196,  197,  198 
suit  in  name  of  the  United  States 
only,  105  and  n.  198 
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character  of,  determination,  105  and 
n.  184 

exception   to  general  rule,  104,  n. 
191 
character   of   particular   subdivision, 
102,  n.  184 

patent  conclusive  evidence  of,  108 
and  n.  205,  206,  207,  209 
classification    of,    general    rule,    103 

and  n.  187 
collateral    attack    upon,    108    and    n. 
205  to  213 

appropriate  remedy,  108,  n.  200 
by   stranger,   108,   n.   209 
can  not  be  made  by  junior  locator, 

108  and  n.  210 
claimant    must    show    he   was   en- 
titled to  land,  108,  n.  213 
confirmation   of  title,    104   and   n. 

192,  193 
connection    with    paramount    title 

essential.  108  and  n.  209 
discussed,  108  and  n.  205  to  213 
not  one  to  avoid  or  annul  patent, 

108  and  n.  212 
patent   conclusive  of   character   of 
land  and  precludes,   108  and  n. 
205,  206,  207,  209 
patentee    as    trustee,    108    and    n. 

209,213 
quieting    title    against    nonmineral 

patentee,  108  and  n.  211 
quieting  title  suit  not  one  to  annul 
or  avoid  patent,  108  and  n.  212 
senior  locator's  attack  upon  non- 
mineral  patentee,  108  and  n.  211 
stranger  can  not  make,  108,  n.  209 
void  patent,  instance,  108,  n.  209 
void   patents   subject   to,   108   and 

n.  208,  209 
what  must  appear,  108,   n.  213 
construction  of  grant  to,  105,  n.  194 
courts,  limitation  of  jurisdiction.  111 

and  n.  222 
discovery   of   mineral    subsequent    to 
nonmineral  patent,  105  and  n.  195 
doctrine  of  Barden  v.  X.  P.  R.  Co.. 

102,  n.  184 
eminent  domain,  102,  n.  183 
fraud,  105  and  n.  198 
fraud,  character  of  evidence,  105,  n. 
198 

concealment  of,  100,  n.  200 
never    presumed,    must    be    estab- 

lishecl.  106,  n.  200 
no  one  bound   to  assume,   306,  n. 

200 
of  railroad  company,  105  and  n.  197 
sUtute  of  limitations,  106,  n.  200 
two  inferences,  106,  n.  200 
{dentificatioD  of.  104  and  n.  191 


in  place  defined,  104,  n.  192 

laches   may   bar   United   States,   107 

and  n.  204 
leasing  of  oil  lands  within,   102,   n. 

183 
limitations   of   mining    claim    within 

right  of  way,  102,  n.  183 
mill  site  location  none  after  line  of 

road  fixed,  110a  and  n.  219 
mineral   deposits  and   mineral   lands 
not  subject  to  mining  location,  102 
and  n.  183  to  186 
minerals  included  within,  102  and  n. 

183  to  186 
mining  location   within,   102   and   n. 
181  to  186 

consent  of  railroad  company   nec- 
essary, 110  and  n.  216,  218 
lawful  other  than  in  rights  of  way 
prior    to    patent,    102,    n.    183; 
110  and  n.  216,  217 
none  without  consent  after  certifi- 
cation or  patent,  110  and  n.  218 
prior  to   patent,   110  and   n.  216, 

217,  218 
segregation  of  placer  and  nonmin- 
eral  ground,   110,   n.  216 
within  right  of  way,  102,  n.  183 
oil  lands  within,   102,  n.   183 
regulations,  102,  n.  183 
restored    to    public    domain,    110,    n. 

218 
right  of  way,  act,  102,  n.  182 

condemnation   of  prior  mining  lo- 
cation or  homestead   right,  102, 
n.  182 
leasing  by  land  department  of  oil 

and  gas  deposits,  102,  n.  182 
mining  location  within,  102,  n.  183 
segregation    survey    avoided,    102,   n. 

184 
statute    of    limitations,    106    and    n. 
199,  200 
begins    at    date    of    discovery    of 

fraud,   106  and  n.   199 
fraud  does  not  raise  bar  of,  106, 

n.  200 
in  cases  of  fraud,  106  and  n.  199 
in  cases  other  than  fraud,  106  and 

n.  200 
subject    to   prior    mining   location, 
102,  n.  183 
railroad    patents,   actions,    105   and   n. 
197,  198 ;  106  and  n.  199,  200 ;  107 
and  n.  201  to  204 ;  108  and  n.  205 
to  213;   109  and  n.  214,  215 
annulment  of,  109,  n.  215 

government     must    show     mineral 
character,  109  and  n.  215 
bona  fide  purchaser,   affirmative  de- 
fense,  107  and   n.   202 
perfect  defense,  107  and  n.  201 
burden  of  proof.  ^09  and  n.  218.  214. 
215 
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collateral  attack  precluded,  108  and 

n.  205,  206,  207 
conclusive   evidence   of  character   of 

land,  108  and  n.  206 
conflict  between  lode  claim  and  rail- 
road grant,  110,  n.  216 
cover  only  nonmineral  land,  105  and 

n.  194 
defenses     equitable    protection,     107 

and  n.  201 
defenses,  government  may  be  barred, 

107  and  n.  204 

value  of  lands  recoverable,  107  and 
n.203 
discussed,  105  and  n.  194 
duty  of  land  department,  105  and  n. 

194 
erroneously   issued,   106  and   n.   200 
negative  testimony,  199,  n.  214 
nonmineral  patentee  not  disturbed  by 

subsequent  mineral  discovery,  105 

and  n.  195 
patentee  as  trustee,  108  and  n.  209, 

213 

suit  against,   108  and  n.   213 
procedure   on   annulment   of   patent, 

burden    of    proof    upon    claimant, 

109,  n.  213 

burden  of  proof  upon  government, 
109  and  n.  214,  215 

government  must  prove  mineral 
character,  109  and  n,  215 

negative  testimony,  109,  n,  214 
rejection  of  mineral   application   for 

patent,  111   and  n.  220,  221,  222 

hearing  to  determine  character  of 
land,  111  and  n.  221 

mining  locations  within,  conflict  of 
lode  location  with,  110  and  n. 
216 

ruling  of  land  department  not  re- 
viewable   in    court.    111    and    n. 
222 
restoration  to  public  domain,  110,  n. 

218 
statute  of  limitations  begins  at  date 

of  discovery  of  fraud,  106  and  n. 

199 
stranger  can  not  attack,  108,  n.  209 
subject  to  concellation  for  fraud  as 

to  character  of  land,   105  and   n. 

196,  197 
subsequent    mineral    discovery    does 

not  disturb  title,  105  and  n.  196 
suit    must    be    brought    in    name    of 

United   States,   105   and   n.   198 
void  clause  in,  108,  n.  209 

impeachment   of,   108   and   n.   208 
when  title  vests,  104  and  n.  191.  192, 

193 

begins  with  date  of  grant,  104  and 
n.   191 

grant  as  a  float,  104  and  n.  191 

title  confirmed,  104  and  n.  192,  193 


reclamation     projects,    absolute    with- 
drawal, 88  and  n.  148 

arid  lands,  88,  n.  150 

condemnation  or  purchase,  88,  n.  149 

construction  of  irrigation  works,  88 
and  n.  148 

development  of  mineral  resources,  88, 
n.  149 

entries  under  homestead  laws,  88  and 
n.  150 

first  form,  absolute  withdrawal,  88 
and  n.  148 

lands  withdrawn  under  first  form  set 
aside  for  use  of  project,  88,  n.  148 

homestead  entries,  88  and  n.  159 

known  as  reclamation  act,  88  and 
n.  148 

land  department  ruling,  88,  n.  148 

lands  withdrawn  under  first  form 
set  aside  for  use  of  project,  88, 
n.  148 

mining  leases  on  reservoir  sites  or 
similar,  88,  n.  149 

Nevada  lands,  88,  n.  150 

purchase  or  condemnation,  88,  n.  149 

regulations  affecting  irrigation  lands 
in  Nevada,  88,  n.  150 

regulations  affecting  state  irrigation 
districts,  88,  n.  150 

reservoir  purposes,  88,  n.  149 

State  irrigation  districts,  88,  n.  150 

temporary  lease  for  mining  purposes, 
88,  n.  148 

two  forms  of  withdrawals,  88  and 
n.  148 

withdrawals,  88  and  n.  147,  148, 
149,  150 

effect  of,  88,  n.  148 
second  form  of,  88  and  n.  150 
two  forms  of,  88  and  n.  148,  149, 
150 
reserved  areas,  17  and  n.  7,  8,  9 
rights  of  way,  electric  power,  85,  n.  142 

eminent  domain  by  pipe  line  com- 
pany, 91  and  n.  155 

for  ditches  and  reservoirs,  establish- 
ment, 35,  n.  159 
granted   to  owner  of  water  right, 

83  and  n.  139 
priority  of  possession,  83,  n.  139 

forfeiture  of,  102,  n.  183 

for  mining,  agricultural,  manufactur- 
ing and  other  purposes,  85,  n.  142 

for  pipe  lines,  90  and  n.  153 

for  power  purposes,  87,  n.  140 

for  railroads,  102,  n.  182 

for  tramroads,  canals  and  reservoirs, 
extent  of  grounds  for,  93  and  n. 
157 

in  Arkansas,  93,  n.  157 
in     Colorado     alid     Wyoming     re- 
pealed, 93,   n.  157 
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Public  Domain — Continued 
rights  of  way — continned 
for  tramroads — continued 

none  in  park,  forest,  military  or 
Indian  reservations,  93  and  n. 
157 

purposes  enumerated,  93  and  n. 
157 

prohibited  through  national  parks 
and  national  monuments,  93,  n. 
157 

regulations,  93,  n.  157 

right  to  mineral  deposits  remain  in 
United  States,  93,  n.  157 

tramroads,    canals   and    reservoirs, 

secretary  of  the  interior  may  per- 
mit, 93  and  n.  157 

vested  right  in,  93,  n.  157 

who  may  acquire,  93  and  n.  157 
for    wagon    road,    railroad    or    other 

highway,  102,  n.   183 
in  forest  reserves,  93,  n.  157 
in  national  monuments,  93,  n.  157 
in   national   parks,   national   forests, 

military   and   Indian   reservations, 

26,  n.  22;   38  and   n.   53;   90,   n. 

153;  93,  n.  157 
pass  no  title  to  minerals,  93,  n.  157 
within  national  forests,  railroad  right 

of  way  crossing  mining  claim,  38, 

n.  53 
saline  lands,  act  of  February  25,  1920, 

applicable  to  sodium,  75  and  n.  112 

operation  of,  74  and  n.  110 
defined,  73  and  n.  108 
deposits  of  sodium  defined,  73,  n.  109 
disposal  of,  prior  to  act  of  January 

31,  1901,  64,  n.  110 
existing  claims  protected,  75,  n.  112 
leasing  act  excepts  deposits  of  sodium 

within  San  Bernardino  County,  75, 

n.  113 
limitation,  75  and  n.  Ill,  112,  113 
location  of,  74  and  n.  110 ;  75  and  n. 

112 
permits  for  potassium  and  sodium, 

75,  n.  113 
permit  to  prospect  necessary,  75  and 

n.  113 
rights  of  discoverer,  75  and  n.  113 
use  of,  for  prospecting,  mining  and 

removal  of  mineral,  75,  n.  113 
what  are  not,  73  and  n.  109 
state  lands.  Act  of  January  25,  1917, 

subjects,  to  lease,  95,  n.  159;  872 

and  n.  40,  to  878a 
administration  of,  97  and  n.  172 
bona  fide  purchaser,  100  and  n.  177, 

178,  179 

fraudulent'  patent,  burden  upon 
United  SUtes,  100  and  n.  178 

legal  presumptions,  100  and  n.  177 


rights  of,  100  and  n.  177,  178,  179 
title  can  not  be  attacked  by  state, 
100  and  n.  179 
Carey  Act  di8cusse<l,  96,  n.  171 
certification  same  as  patent,  99  and 

n.  172c 
character  of,  91,  n.  161 ;  95  and  n. 
159  to  163;   96  and  n.   169,  170, 
171;  99  and  n.  174;   101,  n.  180 
nonmineral    character    shown,    95, 

n.  160 
mining  location  not  conclusive  of, 

95,  n.  161 
when  patent  issues,  95  and  n.  160 
classification  of,  103  and  n.  187  to 
190 
grant    to    Northern    Pacific    Com 

pany,  103  and  n.  187  to  190 
grants  of  nonmineral  land,  94  and 

n.  158 ;  96,  n.  165,  167,  168 
mining     location     not     conclusive, 

95,  n.  161 
no  provision  made  for,  103  and  n, 
187  to  190 
clear  listing  voided,  96,  n.  167 
closed  to  prospector  after  title  passed 

to  state,  101  and  n.  180 
collateral  attack,  action  in  name  of 
United  States,  99  and  n.  173 
certification  to  state  not  subject  to, 

99  and  n.  172c  to  176 
in  name  of  United  States,  99  and 

n.  173 
not  subject  to,  100,  n.  174 
patent  issued  prior  to  mining  loca- 
tion precludes  investigation,  99, 
n.  174 
rules  applicable  to  cases  involving 

patents,  99  and  n.  176 
state  patent  conclusive,  99  and  n. 

174 
United  States  no  more  rights  than 

private  citizen,  100,  n.  173 
when  patent  subject  to,  99  and  n. 
175 
congressional   grants   of,   94   and    n. 
158;  95,  n.  159,  165;  96,  n.  168, 
169 
criterion   of  mineral   value,  95   and 

n.  160 
divestiture    of    title,    state    can    not 
impair  vested  rights,  97,  n.  172; 
100,  n.  179 

state's  administration  of  its  public 
lands,  97  and  n.  172 
effect  of  Act  of  1897  and  amendatory 

acts,  101,  n.  180 
exhausted   mineral  laud  within,  95, 

n.  161 
exploration  and  sale  of,  101,  n.  180 
grants  of  nonmineral  land,  94  and 
158;  96,  n.  165,  168 
purpose  of,  94  and  n.  158 
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known  mineral  lands  within,  95  and 
n.  159 ;  96  and  n.  165,  169 

land  department's  approval  of,  96 
and  n.  160,  164  to  171 ;  101,  n.  180 

land  department  jurisdiction  ends, 
96,  n.  167 

leasing    of    mineral    lands   by    state, 

95,  n.  159;  872  and  n.  40;  874 
and  n.  50 ;  875  and  n.  51,  52 ;  875 
and  n.  53 

lieu  lands,  94  and  n.  158;  96  and 
n.  167 

miner's  laches,  98,  n.  167 

miner  must  keep  advised  of  non- 
mineral  applications  in  land  oflBce, 

96,  n.  167 

mineral    and    nonmineral,    discussed, 

95,  n.   161  • 

mineral  claimant's  possible  loss,  96, 

n.  166 
mineral  lands  defined,  95  and  n.  162, 

163 
mineral  lands  within,  95  and  n.  159 
to  163 
can   not   arise  since   act  of  1872, 

95,  n.  159 
character  not  established,  95  and 

n.  161 
criterion,  95  and  n.  160 
defined,  95  and  n.  163 ;  96,  n.  167 
determined  by  land  department,  95 

and  n.  162 
evidence  of  mineral,  95  and  n.  160, 

161 
exhausted  do  not  revert  to  state, 

95,  n.  159 

known  to  be  mineral  do  not  pass 
to    state,    95    and    n.    159,    161; 

96,  n.  165,  169 

land  more  valuable  for  mining  than 
for  agriculture,  95  and  n.  160 

lease  under  act  of  January  25, 
1927,  95,  n.  159 

not  conclusive  of  character  of  land, 
95,  n.  161 

return  of  cadastral  engineer  not 
conclusive,  95  and  n.  161 

survey  to  be  approved  by  commis- 
sioner of  general  land  oflSce,  96 
and  n.  165 

when  patent  issues,  95  and  n.  160 
mining  location,  justified,  95,  n.  161 

not  justified,  95,  n.  161 

within,  95,  n.  161 ;  101  and  n.  180 
national  forests,  98  and  n.  172a,  172b 

creation  of,  no  impairment  of  title 
to,  98  and  n.  172b 

does  not  disturb  title  to,  98  and 
n.  172b 

lieu  land  selections,  98  and  n.  172b 

under  control  of  federal  govern- 
ment, 98  and  n.  172a 

within,  98  and  n.  172a,  172b 


New  Mexico  nonmineral  land  within, 

95,  n.  160 
nonmineral    and    mineral,    discussed, 

95,  n.  161 
nonmineral  character  shown,  95,  n. 

160 
Oklahoma's    right    to    mineral    land, 

94,  n.  158 
patent   for,   conclusive,   96,   n.   167; 
99  and  n.  174 

discussed,   98,   n.   167 ;   99   and   n. 

172c   to   176;    100   and   n.    177, 

178,  179 

listing  equivalent  to,  96  and  n.  168 

not  usually  issued  to  state,  96  and 

n.  169 
presumptions  concerning,  100  and 

n.  177 
rule  involving,  99  and  n.  176 
under  law  of  June  21,  1934,  95, 

n.  159 
worthless  patent,  99  and  n.  175 
proof  of  character,  95,  n.  161 
prospector's  rights  in,  101  and  n.  180 
quieting  title,  99,  n.  174 
reversion,  95,  n.  159 
school  lands,  95  and  n.  159  to  162 
selection  of  lieu  lands,  94  and  n.  158 
when  title  vests,  96  and  n.  165   to 
171 
Carey  act,  96,  n.  171 
character   of  land   determined   be- 
fore title  passes  to  state,  96  and 
n.  170 
discussion  as  to  rights  in,  96,  n.  7 
ends   jurisdiction    of   land   depart- 
ment, 96,  n.  167 
grant  of,  96  and  n.  164 
imports  nonmineral  character,  96, 

n.  167 
grant  of,  96  and  n.  164 
indemnity    or   lieu   lands,   96   and 

n.  167 
jurisdiction  of  land  department,  96, 

n.  167 
land  known   to  be  mineral  before 

approval  of  survey,  96,  n.  165 
mineral    claimant    must    keep    ad- 
vised of  nonmineral  applications, 
96,  n.  167 
mineral     discovery     prior    to     ap- 
proval,  96   and   n.   171 
mineral  discovery  prior  to  approval 
vitiates  selection,  96  and  n.  171 
no   trust   rests   with    federal   gov- 
ernment, 96,  n.  167 
patent  void  if  land  not  previously 

clear  listed,  96,  n.  167 
remains  in  state,  98  and  n.  172b 
state  may  waive  its  title,  98  and 

n.  172b 
state's   title  to  nonmineral   school 
sections  in  place,  96,  n.  169 
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Public  Domain — Continued 
state  lands — continued 

when  title  vests — continued 

subsequent    discovery    of    mineral 

will  not  defeat,  06  and  n.  160, 170 

to,   generally,  94  and  n.   158 ;   95 

and  n.  159  to  163 ;  96  and  n.  164 

to   171;    98   and    n.    172b;    101 

and  n.  180 

validity  of  selection,  96,  n.  170 

vested  rights  can  not  be  disturbed 

by  state,  97,  n.  172 
void   if  land   not  previously    clear 

listed,  96,  n.  167 
waiver  by  mineral  claimant,  96,  n. 
167 
validity  of,  determined,  96,  n.  170 
vitiated,  96  and  n.  171 
waiver  of,  to,  98  and  n.  172b ;  100,  n. 

180 
when  title  does  not  vest,  96  and  n. 

165,  166 
within    national    forests,    98    and    n. 
172a,  172b 

state  may  waive  its,  98  and  n.  172b 
under    control    of    federal    govern- 
ment, 98  and  n.  172a 
stock-raising     homesteads,     abandoned 
mining  improvements  do  not  pass 
to   homestead  claimant,   56,   n.   81 
abandonment     of     surface     improve- 
ments by  mineral  claimant,  56,  n. 
81 
allowance    of,    does    not    adjudicate 

nonmineral  character,  56,  n.  79 
all   minerals  reserved  to  the  United 

States,  56  and  n.  78 
bona    fide    purchaser,   application    of 

doctrine,  56,  n,  78 
cancellation  of  final  receipt,  56,  n.  78 
character  of  land  adjudication  of,  56, 
n.  79 

limitation   as   to   time   of   inquiry, 
56,  n.  78 
entryman's  right  to  surface  limited, 

56.  n.  81 
excerpt  from,  law,  56,  n.  79 
form  of  bond  for  mineral  claimants, 

56,  n.  79 
homesteader's  rights  limited,  56  and 

n.  79,  81 
improvements  as  part  of  realty,  79, 

n.  81 
miner's  bond,  56,  n.  79 
miner's  rights,  56  and  n.  79 

cancellation  of,  entry  no  enlarge- 
ment of,  56,  n.  79 
contest  between   mineral  claimant 
and  what  must  be  shown,  66,  n.  78 
mineral  claim  and  surface  rights,  56, 

n.  79,  81 
mineral  claimant's  bond,  06,  n.  79 


mineral  rights  not  disturbed  by  sub- 
sequent surface  patent,  56,  n.  79 
mining  instrumentalities,  56,  n.  81 
mere    occupancy    and    improvements 

vest  no  title,  56,  n.  81 
patent  for  surface  and  subsurface,  56, 

n.  79 
petroleum  reserves,  56,  n.  79 
placer  location  against,  56,  n.  79 
provisions  of  law  of,  56,  n,  79 
rights  in,  53,  n.  73 
discussed,  56,  n.  78 
in  surface,  56,  n.  81 
none  in,  54  and  n.  74 
none  in  prior  homestead  entry,  54 

^nd  n.  74 
not      disturbed      by      subsequent, 

patent,  56,  n.  79 
not  enlarged,  56,  n.  79 
separate  patent,  56  and  n.  81 
separate  estates,  56,  n.  79 
separate  patents  issue,  56  and  n.  81 
sometimes    called    six    hundred    and 
forty  acre  Homestead  Law,  54,  n. 
73 
statutes  affecting,  56,  n.  79 
surface  rights  defined,  56,  n.  81 
within  petroleum  reserves,  56,  n.  70 
tax  deed  conveys  possessory  right  only, 

16,  n.  6 
taxation,  Californian  act  providing  for 
depletion  and  depreciation,  16,  n.  6 
depletion  discussed,  16,  n.  6 
different    elements    in    land    may    be 

separately  taxed,  16,  n.  6 
exemption  from  income,  16,  n.  6 
net  proceeds  discussed,  16,  n.  6 
not  subject  to,  16  and  n.  6 
of  oil  leases,  16,  n.  6 
products,  of  dump,  16,  n.  6 
of  gypsum,  17,  n.  9 
of  mining  claim  subject  to,  16,  n.  6 
product  of  tailings,  16,  n.  6 
royalties  received  subject  to,  16,  n.  6 
sale  for  unpaid   taxes  void,   16  and 

n.  6 
severance  for  purpose  of,  16,  n.  6 
state,  discussed,  17,  n.  6 
state  has  power  to  tax  and  sell,  16, 

n.  6 
state  may  levy  tax  upon  possessory 
right  of  miner,  16,  n.  6 
Taylor  Grazing  Act,  mineral  exempted 

from  operation  of,  112a 
temporary   forest   reserves,   no   distinc- 
tion between,  and  permanent,  42, 
n.  57 
Texas,  locatable  mineral  in,  116,  n.  250 
mineral  laws,  116  and  n.  250 
mining  law  specifies  minerals  locat- 
able, 116,  n.  250 
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tidelands,  Alaskan,  78,  n.  121 

beach  defined  as,  78,  n.  121 

beds  of  unnavigable  streams  subject 
to  location,  78  and  n.  124 

between  high  and  low  water  not  sub- 
ject to  mineral  location,  78  and  n. 
121 

Californian  definition,  78,  n.  121 

congress  has  power  to  grant  lands 
underlying  waters,  tide  or  inland, 
in  territory,  78,  n.  124 

defined,  78,  n.  121 

distinction  between  patents  for  navi- 
gable and  unnavigable  waters,  78, 
n.  124 

invalid  location  of  mineral  claim,  78, 
n.  123 

land  between  high  and  low  water  be- 
longs to  state,  78  and  n.  120 

lands  bordering  upon  navigable  and 
unnavigable  waters,  78,  n.  124 

law  of  state  affecting  title  to  sub- 
merged lands,  78,  n.  124 

meandered  lakes  belong  to  state,  78 
and  n.  122 

mineral  locations  within,  78  and  n. 
121,  123,  124 

mineral  locations  within  Alaska,  78, 
n.  121 

mineral  rights  in  unnavigable 
streams,  78  and  n.  124 

minerals  under  navigable  waters,  be- 
long to  state,  78  and  n.  123,  124 

mining  locator  has  usufructuary 
right  to  water,  78  and  n.  124 

navigable  and  unnavigable  waters 
discussed,  78,  n.  124 

navigable  waters  defined,  78,  n.  121 

ownership  of  state,  78  and  n.  119, 
120,  121,  122,  124 

patents  discussed,  78,  n.  124 

placer  locations,  78  and  n.  124 

shore  defined,  78,  n.  121 

State  ownership,  78  and  n.  119  to 
124 

submerged,  78,  n.  124 

surveyor's  return  not  conclusive,  78, 
n.  124 

swamp  and  overflowed  lands  distin- 
guished, 78,  n.  119 

swamp  and  overflowed  lands  granted 
to  the  states,  78,  n.  119 

statutory  regulations  in  California 
affecting,  and  submerged  lands,  78, 
n.  123 

title,  can  not  be  acquired  within  ter- 
ritory, 78,  n.  124 
of  riparian  owner,  78,  n.  124 
discussed,  78,  n.  124 

United   States  proprietor  of  unnavi- 
gable waters,  78,  n.  124 
title  to  mineral  lands  divested,  78, 
n.  124 


unnavigable  streams,  78  and  n.  124 

unrestricted  patent  abutting  un- 
navigable lake,  78,  n.  124 

use  of  water,  78  and  n.  124 
timber  and  stone  lands  abandoned  min- 
ing    locations     not     except,     from 
entry  as,  58,  n.  84 

bona  fide  purchaser,  after  patent,  61 
and  n.  88 ;  64,  n.  91 
annulment  of  patent  for  fraud,  61, 

n.  88  ;  64  and  n.  91 
burden  of  proof,  61,  n.  88 
corporation  not  a,  61,  n.  88 
defense  by,  61,  n.  88 
defined,  61  and  n.  88 ;  64  and  n.  91 
for   value    and    without    notice    of 

fraud,  61,  n.  88 
no  action  by  United  States  against, 

61,  n.  88 
title,  61,  n.  88 

borrowing  money  to  acquire,  59,  n. 
85;  63  and  n.  90 

character    of    land,    application    for 
townsite  purposes,  57,  n.  82 
defined,  57  and  n.  83 ;  58  and  n.  84 

complete  equitable  title,  60  and  n.  87 

conditions  of  purchase,  57,  n.  84 

contract  of  sale,  63  and  n.  90 

advancement  of  money,  63  and  n. 

90 
applicant's  right  to  make,  59  and 

n.  86 ;  63  and  n.  90 
conspirator     not     bona     fide     pur- 
chaser, 64  and  n.  91 

deception  in  final  proof,  59,  n.  85 

defined,  57  and  n.  83 

character  of,  determines  mode  of  ac- 
quisition, 58,  n.  84 

discovery  of  mineral  subsequent  to 
issuance  of  final  receipt,  58,  n.  84 

entry  of,  57  and  n.  83 

equitable  title  of  applicant,  60  and 
n.  87 

field  agent's  report,  60,  n.  87 

not  competent  evidence,  60,  n,  87 
not  conclusive  without  notice  and 

hearing,  60,  n.  87 
on  oil  and  gas,  60,  n.  87 

final  certificate  prima  facie  evidence 
of  title,  60  and  n.  87 

final  proof,  59,  n.  85 

before  withdrawal,  60,  n.  87 

fraud-instance,  64  and  n,  91 

good  faith  essential,  59  and  n.  85,  86 

heirs  may  perfect  title,  57,  n.  82 

heirs  permitted  to  make  proof,  57,  n. 
82 

land  department  regulations,  57,  n. 
82 

location  as  placer  claim,  57,  n.  83 

mineral  land  with  timber  thereon 
subject  to  mineral  locations,  57,  n. 
84 
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timber — continued 

minerals  excepted,  58  and  n.  84 

minerals    within    may    be    acquired 
under  mining  law,  58,  n.  84 

mining  improvements  defined,  58,  n. 
84 

patent  canceled  for  fraud,  64  and  n. 
91 

patent  fraudulently  obtained,  61  and 
n.  89 ;  64  and  n.  91 

patentee  as  trustee,  62  and  n.  89 

patents   set    aside   and   annulled    for 
fraud,  64  and  n.  91 

proof  by  applicant,  59  and  n.  85 

reservation  of,  57,  n.  83 

sale  by  applicant,  59  and  n.  86 ;  63 
and  n.  90 

statutes,  collection  of,  57,  n.  82 

stone  land  within  townsite,  57,  n.  84 

subsequent  discovery  inures  to  bene- 
fit of  en  try  man,  58,  n,  84 

title,  register's  certificate  as,  60  and 
n.  87,  88 

title  to  subsequent  discovery  of  min- 
eral, 58,  n.  84 

withdrawal  of  land  before  final  pay- 
ment. 60,  n.  87 

withdrawal  of  land  before  patent,  60, 
n.  87 

not  defeated,  60,  n.  87 
timber  cutting 

action  for  damages,  67  and  n.  100; 
68  and  n.  101,  102;  69  and  n.  103 
burden  of  proof,  70  and  n.  104 
by   United  States,  68  and  n.  101, 

102 
evidence  in,  68  and  n.   101,   102; 

69  and  n.  103;  70  and  n.  104. 
105 ;  72  and  n.  107 

measure  of,  72  and  n.  107 
minpral  character,  68  and  n.  102; 

70  and  n.  105 

question  of  fact  inferred  from  sur- 
roundings. 70  and  n.  105 
test   of   trespass,   69   and   n.    103; 

71  and  n.  100 

what  proof  not  required  from  de- 
fendant, 70  and.  n.  105 
action  for  trespass,  68  and  n.  101 

test  of  trespass,  69  and  n.  103 
aliens,  65  and  n.  93 
bona  fide  residents,  65  and  n.  65  and 

n.  95;  71  and  n.  106 
burden  of  proof  on  defendant,  70  and 

n.  104,  105 
character  of  land  defined,  66  and  n. 

68 
collect irm  of  statutes  relatinic  to  free 

use  of  timber,  65,  n.  57 
contract  of  Male.  6:{  and  n.  95 
corporations  implied  right,  65,  n.  92 


damages.  68  and  n.  101,  102 

discussed,  65,  n.  96;  72,  n.  107 

domestic  purposes  defined,  65  and  n. 
96 

evidence  of  good  faith,  69  and  n.  103 

exception  to  general  rule,  71  and  n. 
lOG 

extent  of  mineral,  appearance  or 
color  of  mineral  not  mineral  land, 
66  and  n.  98 

land  not  mineral,  66,  n.  98 
what   considered  as   mineral  land, 
66  and  n.  08 

for  reduction  works  and  mills,  65,  n. 
96 

for  whnt  purposes.  65  and  n.  96 

general  rule  and  exception,  71  and 
n.  106 

implied.  65,  n.  92 

in   Arizona,  65,  n.  92 

incentive  to  mining  location.  67.  n.  99 

instr.nces  of  lawful.  66,  n.  98;  67,  n. 
90;  68.  n.  101,  102 

instances  of  unlawful,  67  and  n.  100 

lands  subject  to,  defined,  65  and  n, 
82  to  97 

measure  of  damages,  72  and  n.  107 
failure  to  keep  record,  72,  n.   107 
statute   construed,   72,   n.   107 

mineral  and  agricultural  land  dis- 
tinguished, 72,  n.  107 

mineral  character  of  land.  66  and  n. 
98 ;  68  and  n.  102 ;  70  and  n.  105 ; 
72.  n.  107 

on  rights  of  way,  65,  n.  92 

placer  location  can  not  be  cover  for, 
67  and  n.  99.  100 
rights  under.  67  and  n.  99,  100 
timber  may  be  incentive  for,  67,  n. 
09 

purposes,  65  and  n.  96 

railroad  corporations  prevented  from, 
65  and  n.  94 

right  to.  must  be  i)roved,  05,  n.  92 : 
60  and  u.  103;  70  nm\  n.  104,  105 

rights  granted  by  statute  can  not  be 
limited  by  secretary  of  the  in- 
terior. 65,  n.  97 

rights  of  bona  fide  residents  of  cer- 
tain states,  71  and  n.  106 

rules  and  regulations,  65,  n.  97 
sale  of  timber,  65,   n.  95 
secretary  of  the  interior,  65,  n.  97 
limitations   of,   65,   n.   97 
rules  and  regulations,  65,  n.  97 
subject  to  rules  of  secretary  of  the 

interior,  65  and  n.  97 
trespass,  68  and  n.  101  ;  69  and  n. 
103 ;  70  ^nd  n.  104,  105 ;  71  and 
n.   106 

action  for,  68  and  n.  101 
burden  of  proof,  70  and  n.  104 
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collection  of  statutes  affecting,  65, 
n.  07 

evidence  of  Roorl   faith.   69   and  n. 
103 

failure  to  keep  record,  72,  n.  107 

jreneral  rule,  71   and  n.  106 

prood  faith.  69  and  n.  103 

measure  of  damages.  72  and  n.  107 

proof  and  presumption,  71  and  n. 
106 

refTulations  afTectincr,  65.  n.  67 
valuable  mineral  land  subject  to,  65 

and  n.  92 
■where   and    by   whom.   65   and   n.  92 

to  96;  66  and  n.  98 
wilful  trespass.  71  and  n.  106 
wilful  or  innocent  trespasser,  69  and 

n.  10.3;  71   and  n.  100;  72  and  n. 

107 

defined,   71    and   n.   106 
townsit*^   pntont.   does   not  disturb   ex- 

istincr  riiihts.  .50  and  n.  69 
effect.   50  and   n.   09,  70 
exception   of  mineral  lands  from,   49 

and   n.   68 
issuance  of  minor.al   patents,  50  and 

n.  09.  70 
jurisdiction    of  land    department,    50 

and  n.  00 
mineral  claimant's  rifjhts,  49  and  n. 

00 
opernti'on   of.  40   and  n.   66;   50  and 

n.   09.   70 
posse«;sion    of   surface   prior   to    min- 
eral claimant's  title.  44  and  n.  59 
possessory  ricrh^s  bv  default  or  laches, 

40.  n.  01 
nuietinc:  titl^.  51    and  n.  71 
remedies.   51    and   n.   71 
surface  rights,  44  and  n.  59;  45  and 

n.  00 
titles,  limitpd  to  r.oumineral  land,  44 

and  n.  59 

subjpct     to     rPco<rnized     rights     of 
mineral  claimant,  44,  n.  59 
town   lots  subject  to  recognized  pos- 
session   by    mineral    claimant,    44 

and  n.  59 
unnecessary   suit.   50,   n.   70 
what  excepted  from,  44  and  n.  59 
what,  parent  does  not  convey,  50,  n. 

69 
townsites.  abandoned  mine  will  not  de- 
feat, patent.  45.  n.  00 
adverse  suits,  50,  n.  70 
appropriation  of.  44  and  n.  59 
character   of  land   to   he   determined 

when  application  to  enter  is  made, 

50,  n.  09 

within,  45  and  n.  00;  48,  n.  65; 
49,  n.  66 ;  52  and  n.  72 


claimant   holds   subject   to   rights   of 

mineral  claimant,  44,  n.  59 
claimant's    failure    to    show    mineral 

value  of  location,  45,  n.  60 
conflict  between  mineral  location  and 

patent  for,  47  and  n.  63 
conflict  between  oil  lessee  and,  claim- 
ant, 44,  n.  59 
contests,  49  and  n.  68 
declaratory    statement    bv,    claimant, 

44,  n.  59 
declaratory  statement  of,   no  bar  to 

miner,  44,  n.  59 
effect  of,  patent,  49,  n.  00 ;  50  and  n. 

69,  70 
entries    by    judge   of    unincorporated 

towns  and  cities,  58  and  n.  44 
exploration  and  purchase  of  mineral 

land  within,  44,  n.  59 
extralateral  right  in,  46,  n.  61 
finding  of  no  discovery  in  claim  con- 
clusive, 48,  n.  65 
invalid    mining    location    within,    45 

and  n.  60 
laws  and  regulations  relating  to,  44, 

n.   59 
location  not  valid,  45,  n.  60;  48,  n. 

65 
location  of  mining  claim  not  evidence 

of  mineral  character,  45,  n.  00 
may   be  located   upon   mineral   land, 

44,  n.  59 
may  be  made  by  incorporated  towns 

and  cities  on  mineral  land,  44  and 

n.  59 
mill  site  can  not  be  located  within, 

40  and  n.  62 
mine    must    be    known    at    time    of, 

entry,  45,  n.  60 
mineral  locations*  within,  45  and  n. 

60;  40  and  n.  62 
mine  must  be  known  though  not  in 

possession  at  time  of  entry  of,  45, 

n.  60 
mineral  character  of  land  within.  45 

and  n.  60 
mineral  claimant's  remedies,  51  and 

n.  71 
mineral  locations  protected,   50  and 

n.  70 
mineral  locations  within,  45  and  n. 

60;  46  and  n.  62;  50  and  n.  70; 

51  and   n.  71 

mineral  patent  can  be  assailed  only 
by  United  States,  51  and  n.  71 

mineral  patent  within,  48  and  n.  64. 
65 

miner's  rights  within,  44  and  n.  59 ; 
46,   n.   61 

no    compensation    for   improvements, 

52  and  n.  72 

pretended  mining  claim  within,  45, 
n.  60 
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tramroads,  canals  and  reservoirs,  rights 

of  way  for,  prohibited  through  na- 
tional   parks   and    national    monu- 
ments, 93,  n.  157 
secretary    of    the    interior's    limited 

right,  93  and  n.  157 
who  may  acquire,  93  and  n.  157 
within  national  forests,  railroad  right 

of  way  crossing  mining  claim,  38, 

n.  53 
trespass,  no  rights  acquired  by,  15,  n.  2 
Utah  statute  providing  for  taxation  of 

net  proceeds  of  mines,  16,  n.  6 
water  rights,  application  of  law  of,  85, 

n.  141 
appropriation,    different    systems    in 

different  states,  81  and  n.  130 
appropriation  of,  81  and  n.  130,  131 

water,     subterranean     percolating 
water,  81,  n.  131 
appropriator   holds   against   riparian 

claims,  80,  n.  129 
easements  should  be  protected,  80,  n. 

129 
easements,  patent  subject  to,  85,  n. 

142 
essence  of  mining  laws,  80  and  n.  128 
exception    in    homestead    patents    of 

vested,  80,  n.  129 
flow  of  water,  81,  n.  131 
local  laws,  customs  and  decisions,  80 

and  n.  129;  86  and  n.  144 
local    laws,    customs    and    decisions 

govern  appropriation  of,  81,  n.  131 
locator's  loss  of,  84,  n.  140 
locator's  rights  discussed,  80,  n.  128 ; 

81,  n.  132 ;  83,  n.  139 ;  84,  n.  140 
miner's   rights   in    California,   80,   n. 

128 
modification   of   act   of   1866,   80,   n. 

127,  129 
must  be  exercised  within  reasonable 

limits,  80,  n.  128 
nuisance  defined,  81,  n.  132 
objects  of  act  of  1866,  80,  n.  127, 

129 
origin  of  all,  83,  n.  139;  84,  n.  140 
patent  provisions,  84,  n.  140;  85,  n. 

142 
percolating  and  subterranean  water, 

81.  n.  131 
pollution  of  water,  defined,  82,  n.  133 

injunction,  82,  n.  133 

lower  riparian  owner,  82,  n.  133 

nuisance    define<l,    82,    n.    133 

right  of  prior  locator,  82,  n.  133 

water  may  not  be  used  in  a  way 
detrimental  to  others,  82  and  n. 
134 

water  may  not  unreasonably  be 
polluted,  82  and  n.  133 


possessory,  formerly  rested  upon  lo- 
cal customs,  laws  and  decisions,  80 

and  n.  129 
priority  of  possession,  83,  n.  139 ;  85 

and  n.  143 
put    beyond    uncertainty    by    act    of 

1866,  80,  n.  129 
quieting  title,  80,  n.  129 
right   to   appropriate  water,   81   and 

n.  130,  131,  132 

California   and    Colorado    systems, 
81  and  n.  132 

doctrine  of  appropriation,  81  and 
n.  130 

jurisdiction  of  state  and  land  de- 
partment, 81,  n.  131 
State  can  not  take  away,  81,  n.  131 
statute  of  1866  object  of,  80,  n.  127, 

129 
statute  of  1866  modification  of,  80, 

n.  127 
subsequent  upper  locator,  80,  n.  128 
subterranean  and  percolating  water, 

81,  n.  131 
title  of  grantee,  85,  n.  142 
use  of,  in  minins,  80  an<l  n.  128.  129 ; 

81  and  n.  131,  132  ;  86  and  n.  144 
use  of,   restricted,  80,   n.   128 
use  of  water  prescribed  by  the  states, 

81  and  n.  131 
valuable  incident  to  miners,  80  and 

n.    128 
vested  and  accrued,  80,  n.  129;  85, 

n.  141 

patents  and  homestead  subject  to, 
80,  n.  129 
vested  rights  in,  for  mining  purposes 

protected,   84  and  n.   140 
Weeks  law,  provides  for  cooperation  of 

United  States  and  states,  43,  n.  58 
relates  to  protection  of  watersheds  of 

navigable  streams,  43,  n.  58 
secretary   of  agriculture,   powers  of, 

43  and  n.  58 
withdrawals,    collection    of   cases,    112, 

n.  223 
by  president,  112  and  n.  223,  225 
include     nonmetalliferous     deposits, 

112  and  n.   225 
oil  claims  under  placer  mining  act, 

112,  n.  224 
Pickett  Act,  112  and  n.  224,  225 
presidential,  new  policy,  112,  n.  224 

sustained,  112,  n.  224 

Public  Land 
See  Public  Domain 

Public  Nuisance 
Caminetti  Act,  79,  n.  126 

circumstances  leading  to  passage,  79, 

n.  126 
purpose  of  statute,  79,  n.  126 
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congress  has  power  to  stop,  79  and  n. 
126 

defined,  79  and  n.  126 

dumping  tailings  in  river,  79,  n.  125 

hydraulic  mining  defined,  79,  n.  126 

mines,  79  and  n.  126 

obstruction    of   navigation,    79    and    n. 
126 
I  prevention  or  abatement  by  injunction, 

f  79,  n.  125 

stoppage  of,  79  and  n.  126 

Publisher,  Agreement  of 
Appendix   B,   Form  63 

Quieting    Title — Complaint 
Appendix  B,  Form  43 

Railroad    Lands 
102 

Records   of    Location    Notices 

county    recorder's    office    usually    place 

for,  714  and  n.  76 
mistakes  by  county  recorder  not  neces- 
sarily fatal,  712  and  n.  73 
not  made  in  land  office,  713  and  n.  74, 
75 
I  sometimes  made  with  mining  recorder, 

»  714  and  n.  77 

Register's     Final    Certificate,    Affidavit 
of   Loss  of 
I  Appendix  B,  Form  78 

Relation 

applicability  of  doctrine,  1129a  and  n. 
1,  2 

Relocation 

See  Abandonment,  Annual  Expendi- 
ture, Forfeiture,  Locations,  Ten- 
ancy in  Common,  Trustee 

Repayment,    Application    for 
Appendix  B,  Forms  66,  67a 

Replacement   Veins 

See  Vein,  Lode  and  Ledge 

Rescission 

acceptance  of  offer  of,  1128  and  n.  12 
estoppel,  1126,  n.  6 

[fraud,  discovery  of,  1126  and  n.  6 
grounds  for,  insufficient,  1127  and  n.  7 
to  11 
how  effected,  1123  and  n.  1 ;  1129  and 

n.  13 
marketable  title,  want  of,  is  not  ground 

for,  1127  and  n.  10 
mineral     value,     concealment     of,     not 

ground  for,  1127  and  n.  8 
mining   claim,   concealment   of   mineral 
value  insufficient,  1127  and  n.  8 


duty     of     purchaser     to     find     out 
whether,   is  valuable  or  not,  1127 
and  n.  7 
how  effected,  1123  and  n.  1 
insufficient  grounds  for,  1127  and  n. 

7  to  11 
misleading  seller,  1127  and  n.  9 
output    of   adjoining    property,    1127 
and  n.  9 
misrepresentation    as    to    mineral    de- 
posits, 1124,  n.  3 
mistake  discussed,  1123,  n.  1,  3 
notice  of,  1129  and  n.  13 

no  particular  form,  1128,  n.  13 

ordinarily  given,  1128,  n.  13 

should     clearly     express     intention, 

1128,  n.  13 
when  not  necessary,  1129,  n.  13 
ore  in  sight  error  as  to  amount  ground 

for,  1125  and  n.  5 
parol    agreement    to    rescind    inferred, 

1123,  n.  1 
ratification,  assumption  of  ownership  is, 
1128  and  n.  12 
consent,  evidenced  bv  conduct,  1123, 

n.  1 
consent  to,  may  be  implied,  1123,  n.  1 
defined,  1128  and  n.  12 
notice  of,  must  be  prompt,  1129  and 

n.  13 
what  constitutes,  1128  and  n.  12 
remedies,  election  of,  1126  and  n.  6 

completed,  1120  and  n.  13 
restoration,  defined,  1124  and  n.  2 
in    mining    cases    must    be    prompt, 

1124  and  n.  3 
is   condition   precedent   to   suit,   1124 

and  n.  2 
must    be   promptlv    made,   1124   and 

n.  2 
when  not  necessary,  1129,  n.  13 
rule    affecting    mining    property,    1124 

and  n.  3 
salting,  defined,  1125  and  n.  4,  5 

ground  for,  1125  and  n.  5 
title,   defect   in,    insufficient,    1127   and 
n.  11 
marketable,  want  of  insufficient,  1127 

and  n.  10 
misleading  seller,  1127  and  n.  9 
wilful  misstatement  of  fact,  1127  and 
n.  9 
waiver,    what    constitutes,    1129a,    n. 
13a 

Reserved  Areas 

See  Public  Domain 
Restricted   Patents 

See   Federal   Mining   Statutes,   Mining 
Patents 

Resumption  of  Work 
See  Annual   Exi)enditure,   Forfeiture 
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Rights  of  Way 
See  Easements,  Eminent  Domain 

River  Claims 
See  Placers 

Rivers 
See  Placers 

Royalty  Interest,  Conveyance  and  Con- 
signment of 
Appendix  B,  Form  26 

Rules  of  Practice 
See  Appendix  A 

Sales 

See  Conditional  Sales,  Discovery 

Saline  Lands 

See  Public  Domain 

Salting 
See   Mining   Terms   and   Phrases,    Re- 
scission 

Searles  Lake 

848,  853 

Secondary  or  Incidental  Vein 
See  Vein,  Lode  and  Ledge 

Separate  Property 

community  property,  conjoint  location, 

1130  and  n.  3 

difference  between  posted  notice  and 

record,  1130,  n.  6 
divergent  views,   1130  and  n.  3,  6 ; 

1132  and  n.  9 
in  public  lands,  1130,  n.  3 
when   one   spouse   deeds   interest   to 

the  other,  1130,  n.  6 
community  rights  attach  after  patent, 

1131  and  n.  7 

conveyances,  husband  and  wife,  1132, 
n.  8 
of  unpatented  ground,  1132  and  n.  9 
of   unpatented   property   by   locator, 

1132  and  n.  8 

deed,  joinder  of  husband  and  wife,  un- 
necessary, 1132  and  n.  9 
defined,  1130  and  n.  3,  4,  5 
distinction    between,    and    community 

property,  1130,  n.  3 
dower,  no  right  of,  in  unpatented  claim, 
1130  and  n.  6 
rights  after  patent,  1131  and  n.  7 
effect  of  patent,  1130  and  n.  7,  8 
federal   legislation   prevails   as   to   un- 
patented locations,  1131,  n.  7 
foundation  of  rule,  1130,  n.  3 
homestead,  law  of  state  of  Washington, 
1181,  n.  7 


husband  and  wife,  conveyance  com- 
munity property,  1130,  n.  6 

local  statute  requiring  wife  to  join 
in  conveyance,  1132  and  n.  8 

location  is  community  property,  1130, 
n.  6 

location  is  not  community  property, 

1130  and  n.  2 

location  rights,  1130  and  n.  1  to  6 
married    person,    location    by    is,   1130 

and  n.  1 
minor,  location  by  is,  1130  and  n.  2 
patent,  effect  of,  1131  and  n.  7,  8 
sole  control  of,  1130,  n.  3 
state  legislation,  prevails  as  to  patented 

claims,  1131  and  n.  7 
unavailing,  1132,  n.  9 
state  rights  over  patented  claims,  1131 

and  n.  7,  8 
taxation,  1131  and  n.  7 
tenants   in   common,   conjoint  location 

by,   is   community   property,   1130 

and  n.  4 
conveyance    of     interest     from     one 

spouse  to  the  other,  1130  and  n.  6 
title,    mining    claims    subject    to   state 

legislation,  1131  and  n.  7 
United    States   can    impose   its   own 

terms,  1130,  n.  5 
when  laws  of  United  States  prevail, 

1131  and  n.  7 

United  States  laws  prevail  until  title 
passes,  1131  and  n.  7 

Severance 

See  Deeds,  I^ocations,  Minerals  and 
Mineral  Lands,  Possession 

Shale 

See  Oil  Shale  Lands 

Shoestring  Locations 
See  Locations 

Side  Lines 

See  Lode  Claims 

Sodium  and  Borax  Lands 
218 

Specific  Performance 
See  Possessory  Actions 

Speculative  Locations 
See  Tx)cation8 

State  Lands 
leases,  94,  873 

State  Legislation,  Supplemental 

Alaskan  association  placer  claim,  307, 

n.  14 
Alaskan  assessment  work,  307,  n.  14 
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conformity  to  federnl  statute  and,  308 
and  n.  18 

congress  does  not  limit  minimum  size 
or  number  of  claims,  except  in 
Alaska,  307  and  n.  11 

congressional,    assumption    as    to,    306 
and  n.  1 
power  discussed,  306,  n.  1 
power  over  public  lands,  306,  n.  1 

discovery,  effect  of,  307,  n.  9 

effect  of  nonconformity,  309  and  n.  19 
to  22 
fatal    if  penalty   attached,   309   and 

n.  21 
not  fatal,  309,  n.  19 

failure  to  comply  with,  309  and  n.  21, 
22 

forfeiture  does  not  follow  noncom- 
pliance with,  unless  penalty  affixed, 
307,  n.  9 ;  309  and  n.  19,  20 

instances  of  limitations  of  size  or  num- 
ber of  claims  by,  307  and  n.  13  to 
17 

is  constitutional,  306  and  n.  4 

limiting  area  of  mining  claims  by,  307 
and  n.  13  to  17 

location    and    record    different    things, 

307,  n.  9 

locations  must  be  made  in  conformity 
with   laws  of   United   States  and, 

308,  n.  18;  309,  n.  19 

may  enlarge  requirements,  306  and  n.  1 
mining   right  is  an   integral  one,  307, 

n.  11 
Montana     law     affecting     declaratory 

statements,  306,  n.  4 ;  307,  n.  8 
Nevadan  law,  discussion  of,  309,  n.  22 

statute  discussed,  310,  n.  23 
no  dower  exists  in  unpatented  mining 

claim,  306,  n.  2 
no  more  force  and  effect  than  miners' 

rules,  306  and  n.  2,  3 
perfecting  the  location,  310  and  ii.  23, 

24 
purpose    of    local    statute    for,    310 

and  n.  24 
time  given  for,  310  and  n.  23 
prevails  in  all  states  and  Alaska  except 

Texas,  307  and  n.  6,  7 
provisions  of,  directory  where  no  pen- 
alty   for  noncompliance,   309   and 

n.  9,  20,  22 
provisions   of   mandatory,   309   and   n. 

21,  22 
record,  failure  to  make  not  necessarily 

fatal,  309,  n.  19;  310,  n.  23 
record  not  necessary  to  create  estate, 

307,  n.  9;  309,  n.  19 
recording  acts,  spirit  of,  307,  n.  9 
recording  may   not  of  itself  constitute 

part  of  a  legal  location,  309,  n.  19 
recording  not  condition  precedent,  307, 

n.  9 


requirements  of,  307  and  n.  8,  9,  10 
right  to  make,  recognized,  307  and  n.  7 
state  mining  laws,  307  and  n.  5  to  17 
state  mining  laws  discussed,  307  and 

n.  3  to  17 
statutory  object,  307,  n.  9 
Texas  not  within  federal  mining  law, 

307  and  n.  5 
valid  location   under,  308  and   n.   18; 

309,  n.  19 
when,  are  inoperative,  308,  n.  18 

Statute  of  Frauds 

agreement  out  of,  1133,  n.  1 
agreement   to  locate  not  within,  1133 

and  n.  1 
applicability  of,  1133  and  n.  1  to  6 
conveyance  of  mineral  right,  1133,  n.  3 
conveyance  of  oil  right,  1133,  u.  3 
estoppel,  1138  and  n.  11 
fraud  discussed,  1133,  n.  1 ;  1138  and 

n.  11 
grubstake  contracts,  1133  and  n.  1  to  4 
Kentucky  rule  as  to  part  performance, 

1134,  n.  7 
license  not  within,  1133  and  n.  5 
mining    partnership    not    within,    1133 

and  n.  6 
oil  and  gas  contract  not  written  void, 

1133,  n.  3 

oral    contract    sufficient    consideration, 

1134,  n.  7 

oral  contract  to  purchase  land,  1134, 
n.  7 

parol  evidence,  113  and  n.  9 

parol  lease  of  mining  claim,  1135  and 
n.  8 

part  performance,  1134,  n.  7 
Kentucky  rule,  1134,  n.  7 
rule  not  applicable,  1134,  n.  7 
statute  does  not  apply,  1134,  n.  7 

pleading,  1137  and  n.  10 

sale  of  real  property,  1134  and  n.  7 

waiver  of,  1136  and  n.  9 

writing  presumed,  1137  and  n.  10 

Statutes  of  Limitations 

See    Adverse    Claims,    Adverse    Suits, 

Federal     Statute     of     Limitations, 

State     Statutes     of     Limitations, 

Suits  Affecting  Mining  Patents 
act  of  congress  provides  for,  242  and 

n.  1 
adverse  possession  may  be  adverse  to 

all  except  government,  346,  n.  16 
basis  of  claimant's  rights,  342  and  n.  1 
Calif omian  statute  of  limitations  does 

not      affect      unpatented      mining 

claims,  345,  n.  15 
collection  of  cases,  346,  n.  14,  15 
complaint,  allegations,  342,  n.  1 
contradistinction  to  ordinary  uses,  342, 

n.  1 
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Statutes  of  Limitations — Continued 
controlling    factor    as    basis    of    right, 

342  and  n.  1 
creates     valid     claim     against     United 

States,  343  and  n.  3 
discussed,  343,  n.  2 
distinction   between   ordinary   suit  and 

adverse  suit,  346,  n.  16 
diversity   of  opinion   as   to   when    title 
passes  from  government,  346,  n.  14 
does  not  run,  against  unpatented  loca- 
tion, 345  and  n.  16 
from  final  receipt,  345  and  n.  15 
until  patent  issues,  345  and  n.  16 
entitles  party  to  patent,  343  and  n.  4 
equivalent  to  location,  343  and  n.  2 
essential  elements,  343  and  n.  5  to  8 
extralateral   right,   allegations   in   com 

plaint,  342,  n.  1 
foundation  of  asserting  a  right,  342  and 

n.  1 
general  rule,  346,  n.  16 
miner  becomes  absolute  owner,  345  and 

n.  16 
patent,  effect  of,  on,  345  and  n.  14,  15, 

16 
period  of  limitations  differs  in  different 

states,  344  and  n.  9  to  13 
period  of  limitations,  344  and  n.  9  to 

13 
pleading,  342,  n.  1 
possession  for  period  of  limitation,  343 

and  n.  2,  3,  4 
statute  begins  to  run  from,  345  and  n. 

14 
title   does   not   pass    from    government 

until  patent  issues,  346,  n.  14 
views  entertained  by  courts,  342,  n.  1 
when  statute  operates,  345  and  n.  13 

to  16 
working  equivalent  to  location,  343  and 

n.  2 
working   in    absence   of   adverse   claim 

confers  no  right,  342,  n.  1 
working  must  be  accompanied  by  dis- 
covery, 243,  n.  1 

Statutory  Expenditure 
See  Patent  Proceedings 

Stock  Raising  Homesteads 
1  subd.  XCVIII,  56,  1048 

Stockholders,  Ratification  by 
Appendix  B,  Form  14 

Suits  Affecting  Mining  Patents 

See  Federal  and  State  Court?,  Federal 
Statute    of     Limitations,     Mining 
Patents 
actions    against    secretary    of    the    in- 
terior, grounds  for,  372  and  n.  1 
injunction  and  mandamus,  372,  n.  1 


actions,  annulling  patent,  372  and  n.  2 
discovery  of  fraud,  372,  n.  2 
fraud  or  mistake,  372,  n.  2 
in  ejectment  discussed,  374,  n.  7 
in  equity,  discussed,  375,  n.  10 
judicial  notice,  373,  n.  6 ;  374,  n.  7 
limitation  of,  381  and  n.  17,  18 
to  cancel  patent  for  fraud,  372,  n.  2 
to  vacate  and  annul  patent,  372  and 

n.  2;  381,  n.  18 
when    government    may    annul,    372, 
n.  2 
agricultural  patent  without  reservation 

of  mineral  void,  373,  n.  5 
Alaska,  coal  mines  in,  372,  n.  1 
alien,     may     adverse     application     for 
patent,  376,  n.  11 
patentee  as  trustee  for,  376,  n.  11 
annulment  of  patents,  action  by  United 
States,  372  and  n.  2;  38i  and  n. 
17,  18 
application    to    government    to    sue, 

375,  n.  10 
by  one  not  controlling  legal  title,  375, 

n.   10 
government    bears    burden    of    proof, 

381,  n.  18 
interest  of  third  parties  not  affected, 

381,  n.  17 
object   of   statute   limiting    time   for 

action,  381,  n.  17 
right  of  action,  381  and  n.  17,  18 
what  government  must  show,  381,  n. 
18 
assessment    work,    default    immaterial. 

372,  n.  1 
attack  upon  patent,  barred,  376  and  n. 
11a 
collection  of  authorities  showing  dis- 
tinction    between     intruders     and 
persons  having  direct  interest,  375, 
n.  10 
•direct,  374  and  n.  7,  8,  9 
direct  proceedings,  374,  n.  7 
stranger  may  not,  375  and  n.  10 
basis  of  suit  in  equity,  3*75,  n.  10 
bona  fide  purchaser,  affirmative  defense. 

380,  n.  16 

must  have  bought  in  good  faith  and 

for  value,  380,  n.  16 
pleading  and  proof,  380,  n.  16 
protection  of,  380,  n.  16 
burden  of  proof  rests  with  government, 

381,  n.  18 

character  of  land,  concluded,  374,  n.  7 

fraudulent  instance,  372,  n.  1 
collateral    attack,    false    and    perjured 
testimony,  374  and  n.  9 
grounds  for,  373  and  n.  6 
instances,  373,  n.  6 
land   department's  judgment  conclu- 
sive, 374,  n.  7 
judgment  inconclusive,  373,  n.  5,  6 
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not  ground  for,  374  and  n.  8,  9 

not  subject  to,  374  and  n.  7,  8,  9 

right  to,  373,  n.  6 

state  patent  not  subject  to,  374,  n.  7 

upon  homestead  patent,  374,  n.  7 

upon  patent,  374  and  n.  9 

upon  placer  patent  including  part  of 

lode  claim,  374  and  n.  8 
upon   stock   raising   homestead,   373, 
n.  5 
concealed  fraud,  when  action  accrues, 

381,  n.  18 
controversies    must    be    determined    by 

court,  375,  n.  10 
direct  attack,  for  fraud  or  errors  of  law, 
374,  n.  7 
what  to  be  shown,  374,  n.  9 
ejectment,  mineral  patent  against  non- 
mineral  patent,  374,  n.  7 
equitable  relief  may  be  granted,  375,  n. 

10 ;  381  and  n.  17,  18 
evidence,  character  of,  372,  n.  2,  3 ;  381, 
n.  18 
to  avoid  patent,  372,  n.  2 ;  373,  n.  6, 
9,  10 
false     and     perjured     testimony,     not 
grounds  for  collateral  attack,  374 
and  n.  9 
proof,  374,  n.  9 
Florida,  cancellation  of  entry,  372,  n.  1 
fraud,  charges  of,  must  be  specific,  376, 
n.  11 
discovery  of,  381,  n.  17 
indispensable  evidence,  372,  n.  2 
statute   of  limitations   does   not  run 

until  discovery,  381,  n.  17 
what  must  be  shown,  372,  n.  2 ;  376, 

n.  11 
when  action  accrues,  372,  n.  2;  381 
and  n.  16 
fraudulent  patentee,  376,  n.  11 
fraudulent  proceedings,  372,  n.  2 
good  faith  not  material,  376,  n.  16 
innocent    purchaser,    suit    will    not   lie 

against,  380  and  n.  16 
judicial  notice,  in  action  to  quiet  title, 
374,  n.  7 
of  lodes  within  placer  claim,  374,  n.  7 
jurisdiction    of    land    department,    in- 
stances of  want  of,  373,  n.  6 
land  department,  can  not  override  ex- 
press will  of  congress,  373,  n.  5 
decision  upon  questions  of  fact  con- 
clusive, 373,  n.  5 
departure  from  duty,  372,  n.  1 
erroneous  determination  or  failure  to 
determine,  372  and  n.  1 ;  374,  n.  7 
jurisdiction,  374,  n.  7;  376,  n.  6 
no  jurisdiction,  373,  n.  6 ;  374,  n.  7 
powers  discussed,  373,  n.  5,  6 
leasing  act  effect  of,  372,  n.  1 
legal  title  transferred,  373,  n.  6;  374, 
n.  7 


limitation,  and  laches,  376  and  n.  11a 

of  actions,  381  and  n.  17,  18 
mandamus,    discretion    of    secretary    of 

interior  conclusive,  372,  n.  1 
discussed,  372,  n.  1 
in  patent  procedings,  372,  n.  1 
mistake,   patent   will   not  be   set  aside 

for,  372,  n.  3 
patent,    annulment,    grounds,    372    and 

n.  2 
as  evidence,  374,  n.  7 
attack  by  junior  claimant,  375,  n,  10 
attack  upon  by  intruders,  375,  n.  10 
attack  upon  by  person  having  direct 

interest,  375,  n.  10 
cancellation  of,  372  and  n.  1 
cancellation  for  fraud,  372,  n.  2 
collateral  attack,  373,  n.  6;  374  and 

n.  7,  8,  9 
collateral   impeachment  of,   373   and 

n.  5 
conclusive  as  to  junior  claimant,  375, 

n.  10 
conclusive  evidence  proof  of  valid  lo- 
cation, 374,  n.  7 
direct  attack,  374,  n.  7 
discussed,  373,  n.  6 

void,  collateral  attack,  373,  n,  6 
doctrine  of  relation,  374,  n.  7 
effect  of,  374,  n.  7 ;  378  and  n.  14 
erroneously  issued  is  not  subject  to 

limitation,  381,  n.  17 
false  proofs,  372,  n.  2 ;  374,  n.  9 
for  placer  conflicting  with  lode  claim. 

374  and  n.  8 

fraud  in  issuing,  376,  n.  11 
instances  of,  void,  373,  n.  5,  6 
iron  clad  in  potency,  373,  n.  5 
issued    by    inadvertence    or    mistake 

may  be  annulled,  372  and  n.  3 
issued  subsequent  to  railroad  grant, 

374,  n.  7 
issued  without  authority,  372  and  n. 

4,  5 ;  372,  n.  6 
judicial  determination,  378  and  n.  14 
land  not  belonging  to  United  States, 

373,  n.  6 
limitation  of  effect,  374,  n.  7 
not  attack  upon,  377  and  n,  12,  13 
not  conclusive  evidence  of  valid  loca- 
tion, 374,  n.  7 
not   issued   under   authority   of  law, 

372  and  n.  4 ;  373,  n.  6 ;  374,  n.  7 
not  sufficient  to  show  that  patentee 

ought  not  to  have  received,  376,  n. 

11 
not  void,  374,  n.  7 
placer  and  townsite,  378  and  n.  14 
protest  of  stranger,  375,  n.  10 
relates  back,  374,  n.  7 
strangers  may  not  attack,  372,  n.  2 ; 

375  and  n.  10 
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subsequent    for    same    land    is    void, 

373,  n.  5 
transfers  legal  title,  373,  n.  6  ;  374,  n.  7 
two  for  same  land,  373,  n.  6 
unavoidable  issues,  374,  n.  7 
void  upon  face,  374,  n.  6 
voidable,  not  void,  372,  n.  2 
what  will  not  avoid,  374,  n.  7 
patentee,  as  trustee,  372,  n.  2 ;  376  and 
n.  11,  11a 
suit  against,  376  and  n.  11,  11a 
patent    proceedings,    misapplication    of 

law,  372,  n.  1 
placer  patent  excludes  in  terms  title  to 
known  mineral  lands,  378  and  n. 
14 
placer  and  townsite,  patents  discussed, 
378  and  n.  14 
patents,  effect  of,  378  and  n.  14 
pleading,  379  and  n.  15 
questions  of  fact,  instances,  372,  n.  5 
land  department's  rulings  conclusive, 
373,  n.  5 
quieting  title,  judicial  cognizance  in  an 

action  to,  374,  n.  7 
recourse  to  court,  372  and  n.  1  to  4 
secretary  of  the  interior,  discretion  of, 
372,  n.  1 
error  in  interpreting  statute,  372,  n.  1 
injunction,  372,  n,  1 
injunction  against,  372,  n.  1 
mandamus,  372,  n.  1 
suit  against,  372  and  n.  1 
source   of   title,   connection   with,   375, 

n.  10 
state's  agricultural  patent  not  subject 

to  collateral  attack,  374,  n.  7 
statute  of  limitations,  applicable,  372, 
n.  2 
commencement,  372,  n.  2 
equitable  rule,  372,  n.  2 
stock  raising  homestead  patent  collat- 
eral attack  by  prior  mineral  claim- 
ant, 373,  n.  5 
strangers,  attack  upon  patent,  372,  n. 
2 ;  375,  n.  10 
may  protest  against  issue  of  patent, 

375,  n.  10 
may  not  attack  patent,  375  and  n.  10 
suits,  by  United  States  only,  375,  n.  10 
in  ejectment  discussed,  374,  n.  7 
in  equity  discussed,  375,  n.  10 
no  basis  for.  375,  n.  10 
protest  not  basis  for,  376,  n.  11 
to  quiet  title,  376,  n.  11 
townsite  and  placer  patents,  378  and  n. 
14 
discussed,  378,  n.  14 
exclude  in  terms  title  to  known  min- 
eral lands,  378  and  n.  14 


exception  of  mines  or  minerals  from, 

378,  n.  14 
inoperative,  378,  n.  14 
judicial  determination  of  intent  and 

effect,  378  and  n.  14 
subsequent    mineral    discovery     does 
not  disturb,  378,  n.  14 
trespass  upon  railroad  grant,  374,  n.  7 
trust,  absence  of  contract  between  par- 
ties, 376,  n.  11 
enforcing,  376,  n.  11 ;  377  and  n.  13 ; 

379  and  n.  15 
in  suit  to  enforce  plaintiff  must  prove 

status,  376,  n.  11 ;  379  and  n.  15 
proceeding     to     enforce     not     attack 

upon  patent,  377  and  n.  12,  13 
protest  may  not  be  sufficient  basis  for 

suit,  376,  n.  11 
suit  before  patent  issues,  376,  n.  11 
suit  to  quiet  title,  376,  n.  11 
theory  of,  377,  n.  13 
trustee  allegation  and  proof,  376,  n.  11 
good  faith  no  excuse,  376,  n.  11 
liability  of,  378,  n.  14 
patentee  as,  for  alien,  376,  n.  11 
proof  required  in  suit  against,  376, 

n.  11 
suit  to  declare  may  be  barred  by  limi- 
tation or  laches,  376  and  n.  lla 
will  be  required  to  convey  legal  title, 

376,  n.  11 
wrongful  issuance  of  patent  to,  376 
and  n.  11 
Utah,  trustee  for  government,  372,  n.  2 
vacating    and    annulling    patents,    381 
and  n.  17 
do  not  foreclose  rights  of  third  par- 
ties, 381,  n.  17 
object  of  statute  concerning,  381,  n. 

17 
statute  providing  for  discussed,  381, 
n.  17,  18 
void  patent,  373,  n.  6 ;  374,  n.  7 
voidable  patent,  372,  n.  2 ;  373,  n.  6 
withdrawal  act  discussed,  372  and  n.  1 

Sulphur    Lands   in    Louisiana   and    New 
Mexico 
See  Mining  leases 


Summary  Sale  of  Mines  (California) 
Appendix  A,  p.  658 

Supplemental  State   Legislation 
See  State  Legislation 

Surface    Rights 

abandonment,  nonuser,  1146,  n.  10 
acts  of  congress  relating  to,  1150  and 

n.  34 
adverse  owner,  consent  not  necessary, 

1142,  n.  8 
adverse  possession  of  severed  minerals, 

1145,  n.  15 :  1146  and  n.  16  to  21 
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jiffricultural  patents,  1150,  n.  34 
«pex.  and  strike,  1140,  n.  2 

doubt  as  to  ownership,  1140,  n.  2 
riffht  to,  not  defeated,  1140,  n.  2 
boundaries,  main  act  of  location,  1140, 

n.  3 
boundaries,    vest    exclusive    possession, 

1140  and  n.  3 
boundary  marks,  absence    of,  1142,  n.  8 
placinf:  of,  1142  and  n.  8 
upon  placer  claims.  1142,  n.  7 
burden  of  proof.  1140,  n.  2 

discussed.  1140,  n.  2 
common  law  rule,  1130  and  n.  1 
departure   from,   1139,   n.   1 
miners'   customs,  1139  and  n.  1 
conflictinjr   rij?hts,   1151   and   n.  35 
consent  of  owner,  1142,  n.  8 
contributory   negligence.   1143,   n.   10 
conveyance,  form  of,  1143,  n.  10 
damages.  1149  and  n.  26  to  32 
discussed.  1149,  n.  28 
not    dependent    on    negligence,    1149 
and  n.  28 
each  separate  layer  or  stratum  subject 
to  taxation,  incumbrance,  levy  and 
sale  same  as,  1148,  n.  25 
estates,  independent,  carved  from  same 

land,  1143  and  n.  10 
exclusive  possession.  1140  and  n.  2  to  6 
mining    location    is    grant    of,    1140, 
n.  4 
exclusive    right    to    possession    of,    fol- 
lows valid  location,  1140  and  n.  2 
freehold    estates,    two    in    same    land, 

1143.  n.  10 

governmental    severance,    1150    and    n. 

33,  34 
horizontal  severance  of  minerals,  1148, 

n.  25:  ll.^»la  andn.  35a 
invasion  of,  1142  and  n.  8,  9 
lapse  of  time  does  not  impair  right  to. 

1147  and  n.  24 
lease     dividing    horizontal    oil     strata, 

1151a,  n.  35a 
leasing  act,  creates  relation  of  landlord 
and  tenant,  1150,  n.  33 
disposal  of  land  under,  1150,  n.  34 
question  arising  under,  1151  and  n. 
35 
location,  as  grant,  1140,  n.  4 

prior,     creates     bar     to     subsequent, 

1140,   n.  3 
of  lode  claim,  1140,  n.  3 
locators  rights  not  limited  to,  1140,  n.  2 
mineral    owner   can    not    be    disturbed, 

1144,  n.  14 

mineral  owner's  rights,  1146,  n.  18  to 

21 
marking  of  boundaries  essential,   1140 

and  n.  3 
mineral  rights,  notice  of,  1145  and  n. 

15  j 


miners'    customs    compelled    departure 

from  common  law,  1139,  n.  1 
miner's  reasonable  right  to  use,  1142, 

n.  8 ;  1144.  n.  14 
mining  law  rule,  1141,  n.  7 

as  to  length  and  dip  of  vein,  1141, 
n.  7 
mining  location  grant  of  exclusive  pos- 
session of,  1140.  n.  4 
monuments  may  be  placed  upon  adjoin- 
ing territory.  1142  and  n.  8 
negligence,  defined,  1149  and  n.  32 
duty,  how  measured,  1149  and  n.  31 
gross,  relative  term,  1149,  n.  32 
nonuser,  no  rights  lost  bv,  1146  and  n. 

16;  1147  and  n.  24  " 
no  rights  acquired  in  overlap.  1142 
notice  of  mineral  rights,  1145,  n.  15 
notice  of  severance,  1145  and  n,  15 
oil  and  eras,  lease  discussed,  1151a  and 
n.  35a 
permittee   and   homestead   entrvman, 

1151  and  n.  35 
subsurface  rights.  1151a  and  n.  .35a 
subsurface     rights     discussed,    1151a 

and  n.  35a 
surface  rights,  1151  and  n.  35 
overlapping  location  right  in.  1142  and 

n.  9 
policy  of  federal  government,  1150  and 

n.  33 
possession,  adverse.  1146  and  n.  16  to 
21 
exclusive,  unlimited  to.  1140,  n.  2 
exclusive  right  to.  1140  and  n.  2  to  6 
exclusive  vested.  1140,  n.  3 
no  right  to,  1140,  n.  4 
of,  does  not  carry  possession  of  min- 
eral rights.  1146,  n.  18 
possessio  pedis,  1142,  n.  8 
proof,  burden   of,   1140.   n.  2 
of  apex  and  strike.  1140,  n.  2 
overcoming    presumption    of    owner- 
ship. 1140.  n.  2 
reasonable  right  of  mineral  owner  to, 

1144  and  n.  13 
relative  rights.  1144  and  n.  11  to  14 
respective  rights  discussed.  1143,  n.  10 
rights  of  miner,  1142,  n.  8 
rights  of  owner  of,  1143,  n,  10 
right  to  surface  support,  1149,  n.  28 
secret  underground  working,  1140,  n.  4 
severance,  deed  creating.  1143,  n.  10 
discussed,   1143,   n,   10 
immaterial  how  created,  1143,  n.  10 
notice  of,  1145,  n.  15 
of  estates  by  United  States,  1150  and 
n.  33 
squaring  the  location,  1142,  n.  8 
statute  of  limitations,  1146,  n.  18 
owmer  of,  can  not  acquire  by,  1146 

and  n.  16,  17 
running  of,  1147  and  n.  22  to  24 
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Surface  Rights — Continued 
strata,  support  of,  1139,  n.  1 
statutes  relating  to,  1150,  n.  34 
subsequent  grantee  charged  with  notice 

of  severance,  1145  and  n.  15 
subsequent  surface  location  subject  to 

prior  tunnel  location,  1141,  n.  7 
subsurface   rights,   1141   and  n.   7 
superincumbent   soil    to   be    supported, 

1143,  n.  10 
support  of,  1144  and  n.  11,  12;   1149 

and  n.  27  to  32 
support,    owners    of    different    strata, 
1139,  n.  1 ;  1149  and  n.  26,  27,  28 
right  to  vertical  but  not  lateral,  1144 
and  n.  11,  12 
surface  defined,  1139,  n.   1 
surface  rights  oil  and  gas  lands,  1151 

and  n.  35 
taxation,  1148  and  n.  25 

independent    estates    in    same    land, 
1148  and  n.  25 
title,  1140,  n.  4 ;  1145  and  n.  15 ;  1146 
and  n.  16  to  21 ;  1147  and  n.  22, 
23,  24 
tunnel  claimant's  rights,  1140,  n.   5 
claims    located    subsequently,    1140, 

n.  6 
locator,  subordination  of  rights,  1140, 

n.  5 
locator's  rights,   1140  and  n.   5 
underground  work  by  miner,   1144,   n. 

14 
underground  working,  1140,  n.  4 
underlying  minerals,  1143  and  n.  10 
access  to,  and  right  to  extract,  1143, 

n.  10 
no  right  lost,  1146  and  n.  16;  1147 

and  n.  23 
owner  of,  not  to  be  disturbed,  1144, 

n.  14 
proof  of  ownership,  1140,  n.  2 
severance  of,  by  United  States,  1150 

and  n.  33 
title  to,  defeated,  1146,  n.  21 
United  States,  severance  of,  and  min- 
erals,  1150,   n.  33 
vein,  continuity  of,  1140,  n.  2 
is  incidental  to,  1140,  n.  3 
waiver  of  rights  to,  support,  1144,  n. 

11,  12 
working  claim,  cessation,  1146,  n.  16 
right  to,  1144,  n.  13 
secret  underground,  1140,  n.  4 

Survey,   Application   for,  to    District 
Cadastral    Engineer 
Appendix  B,  Form  68 

Survey,  Order  for,  in   Underground 
Trespass 
Appendix  B,  Form  47 


Survey,    Petition    for,    in    Underground 
Trespass 
Appendix  B,  Form  48 

Surveys 

See,  also,  Adverse  Claims 
adverse   claim,   boundaries   and  extent, 
243  and  n.  38  to  41 
defined,  241  and  n.  35 
dip    right    must    be    determined    bv 

court,  241,  n.  35 
impossibilities   not   required,   241,  n. 

35;  243  and  n.  41 
legal   subdivisions,   243,   n.  40 
may  be  unoflicial,  241  and  n.  36 ;  243 

and  n.  39 
must  show  surface  conflict,  241,  n.  35 
not  properly  presented,  241,  n.  35 
plat,  242  and  n.  37;  243  and  n.  38 
to  41 
not  necessary,  243,  n.  40 ;  244  and 

n.  42 
what  must  be  shovm  by,  242  and 
n.   37 
surface  conflict,  241,  n.  35 
when  impossible  to  obtain,  243  and 
n.  41 
amended,  when  allowed,  233  and  n.  23 ; 

239  and  n.  33 
appeal   from  ruling  of  office  cadastral 

engineer,  240  and  n.  34 
application  for,  defined,  251  and  n.  53 
deposit  necessary,  252  and  n.  56 
mining  claim,  224  and  n.  2 
defined,  251  and  n.  53 
must   be   accompanied   by   certified 
copy  of  location  notice,  224  and 
n.  2 
papers  accompanying,  252  and  n.  54, 

55,  56 
requisites,  224  and  n.  2 
return  of  unused  or  excess  deposits, 

252,  n.  56 
signature  to,  must  be  in  handwriting, 
251,  n.  53 
assessment  work  sufficient  as  statutory 

expenditure,  257,   n.  66 
boundaries,     and     extent     of     adverse 
claim,  243  and  n.  38  to  41;   244 
and  n.  42 
not  ascertained  but  created  by,  229, 
n.  9 
cadastral  engineer,  223  and  n.  1 ;  224 
and  n.  2 
certificate  of  character  of  land  incon- 
clusive, 227,  n.  7 
certificate  of  expenditures  conclusive, 

224,  n.  2 
duties,  224  and  n.  2;  243  and  n.  39 
Californian  provision  for,  260  and  n.  69 
certificate  of  expenditures,  224,  n.  2 
ch^in,  unit  of  linear  measure,  226,  n.  6 
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character  of  land,  burden  of  proof,  227, 
n.  7 
nonmineral    or    mineral,     who     may 

raise  question,  247,  n.  47 
of  surveyed  land,  228  and  n.  8 
returns  not  conclusive,  227,  n.  7 
segregation,  245  and  n.  43,  44,  45 
classification  of  land,  burden  of  proof 
to  prove   contrary,  227,   n.   7 
may  be  readily  overcome,  227,  n.  7 
not  conclusive,  227,  n.  5 ;  228  and  n.  8 
connecting  line,  236  and  n.  27  to  30 
and  tie  line  synonymous,  236  and  n. 

27,  30 
erroneous  length  given  to,  236,  n.  30 
error   in,    corrected   by   new   survey, 

236,  n.  30 
establishment  of  permanent   mineral 

monument,  236  and  n.  30 
initial  point  of  survev  ignored,  236, 

n.  30 
in  newspaper  notice,  237  and  n.  31 
mistake  in  fixing  locus  of  claim,  236, 

n.  30 
must  be  referred  to  published  notice 
of  application  for  patent,  237  and 
n.  31 
tie    shows    relation    between    minintr 
claim  and  public  land,  236,  n.  27 
to  each  location  within  group  appli- 
cation indispensable,  238  and  n.  32 
when   necessary,   236  and  n.   27 
correcting,  discussed,  229,  n.  12 
courses  and  distances  yield  to  natural 
monuments    and    boundaries,    229, 
n.  11 
courts,  can  not  correct  errors  in,  220 
and  n.   10:   230   and  n.   14 
can  not  assail  action  of  land  depart- 
ment, 230  and  n.  14 
have   inherent   power   to   order,    and 

inspection,  249,  n.  51 
protect  private  rights  against  correc- 
tive, 229,  n.  12 
questions  of  fact  open  to  inquiry  by, 
231  and  n.  16 ;  241  and  n.  35 
district   cadastral    engineer's   classifica- 
tion  of   land    small   element,    227, 
n.  7 
division   and   numbering  of   the   public 

lands.  226  and  n.  4,  5,  6 
end  lines  paralleled,  233,  n.  21 
establishment    and    reestablishment    of 
boundaries    of    government    owned 
lands,  229,  n.  12 
excess  ground,  casting  off,  233,  n.  21 
expense  must  be  paid  by  applicant,  224, 

n.  2 
field   surveying   service   supplants   sur- 
veyor-general, 223  and  n.  1 
group  claims  survey,  238  and  n.  32 
corner   of   each   location    must   have 

tie,  238  and  n.  32 
deposits  return  of,  252,  n.  56 


inaccurate,  229  and  n.  9 

court  can  not  correct,  229  and  n.  10 
not  corrected  by  court  or  private,  229 

and  n.  10,  11 
not  uncommon,  229  and  n,  9 
private,    can    not    correct,    229    and 

n.  11 
joint  entry  of  contiguous  lots  less  than 

ten  acres  each,  226,  n.  6 
land    department,    action    unassailable, 

230  and  n.  14 
may    make    and    correct    public    or 

official,  231  and  n.  15 
province  of,  230  and  n.  13,  14 
what  matters  considered  and  deter- 
mined, 230  and  n.  13 
legal  subdivisions,  226,  n.  6 
ten  acre  tracts,  226,  n.  6 
location  lines  regarded  with  indulgence, 

233,  n.  21 
location    notice    surface,    part    of,    248 

and  n.  50 
locator's  rights,  234,  n.  24 
lode    claim,    area    of    surface    not    of 

moment,  234,  n.  24 
locator  entitled  to  as  much  of  vein 

as  possible,  234,  n.  24 
need  not  correspond  to  lines  of  pub- 
lic, 234  and  n.  24 
surveyor  may   parallel   end  lines   or 

cast  off  excess,  233,  n.  21 
survey,  234  and  n.  24 
when  new  order  of,  must  be  made, 

233,  n.  23 
lots  described,  226,  n.  6 
mpjinder  lines,  defined,  258  and  n,  67 
discussed,  258  and  n.  67;  259  and  n. 

68 
following   windings   of   stream,   258, 

n.  67 
in  official  plats,  258  and  n.  67 
land    intervening    between    meander 

line  and  shore  line,  259,  n.  68 
not  the  limit  of  land  conveyed,  259, 

n.  68 
purpose  of,  259  and  n.  68 
question  of  fact,  257,  n.  67 
rule  as  to,  258  and  n.  67 
mineral    monument,    236,    n.    30 ;    238 

and  n.  32 
mineral  surveyor,  amended,  because  of 

errors  of,  239  and  n.  32;  254  and 

n.  62 
appointed  by  supervisor  of  surveys, 

232,  n.  18 
charges  must  be  paid  by  applicant, 

253,  n.  58 
chosen  by  applicant  for,  253,  n.  57 
descriptive  report  in  placer  applica- 
tion, 253  and  n.  61 
duties  of,  253,  n.  61 
emplovment  and  compensation,  232, 

n.  18 
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lurveys — Continued 
mineral  .surveyor — continued 
errors  of,  254  and  n.  62 
must  have  no  interest  in  claim,  253, 

n.  59 
must  not  act  as  notary  or  attorney, 

253,  n.  60 
must  set  forth  conflicts,  233,  n.  19 
presumption  of  no  conflicts,  233,  n. 

19 
requisites  of  return  of,  253,  n.  61 
return  not  conclusive,  227,  n.  7 
return  of  survey   to  ofiice  cadastral 

engineer,  253,  n.  61 
revocation  of  appointment,  253,  n.  57 
signature  necessary,  253,  n.  61 
suit  against,  253,  n.  57 
suspension  or  removal,  254  and  n.  63 
mining    claim,    surveys    are    in    their 
nature  public,   232,   n.   17 
location  lines,  233,  n.  21 ;  236,  n.  27 
nonmineral  character,  247,  n.  47 
relation  of,  to  public,  236,  n.  27 
subdivisional  location,  226,  n.  6 
who  may  question  nonmineral  char- 
acter, 247,  n.  47 
new  order  for,  233,  n.  23 
official  survey,  amended  location  cures 
discrepancy,  233  and  n.  23 
amending  record,  233  and  n.  23 
defined,  225,  n.  3a;  232  and  n.  17, 

18 
discrepancies,  233  and  n.  21,  22,  23 
essential   i)reliminary   to   patent,   2•^'^ 
and  n.  10 ;  251  and  n.  53 ;  1061,  n.  2 
essential   preliminary   to   patent 
inconclusiveness  of,  232,  n.  18 
made    in    conformity    with    amended 

record,  233  and  n.  23 
segregation,  245  and  n.  45 
must  be  in  accordance   with   record 

of  location,  233  and  n.  20 
must  be  made  subsequent  to  record 

of  location,  233  and  n.  19 
not   always   a   segregation,   245   and 

D.  45 
obvious  and  principal  purpose,  225, 
n.  3a 

of  placer  claim  not  required  unless 
on  unsurveyed  land  or  fractional, 
235  and  n.  25,  26 
serious  discrepancy  renders  record 

ineffectual,  233  and  n.  22 
slight     discrepancies     as     marked 
upon    ground    immaterial,    233 
and  n.  21 
oflicial  and  private,  difference,  233,  n. 

20 
order  for  underground,  250  and  n.  52 
patent  proceedings,  application  for,  251 
and  n.  58 
duty  of  applicant,  256  and  n.  65 


papers  accompanying  application,  252 

and  n.  54,  55,  56 
signature,  251,  n.  53 
placer  claim,  235  and  n.  25,  26;  251, 
n.  53 
containing  portion  of  irregular  legal 
subdivision  subject  to  official,  235, 
n.  26 ;  251,  n.  52 
descriptive    report    by    mineral    sur- 
veyor, 253  and  n.  61 
effect  of  field  notes,  227,  n.  7 
irregular  subdivision,  235,  n.  26 
no,  required,  251,  n.  53 
official,   required,  235,  n.  26 
special  provisions  for,  on  unsurveyed 

land,  235,  n.  25 
return  of  office  cadastral  engineer  as 
to  quantity,  235,  n.  25 
plat  and  field  notes  determine  area,  227, 

n.  7 
plat,  part  of  patent,  227,  n.  7 

statutory    expenditure    shown    upon, 
255  and  n.  64 
power  to  correct,  in  land  department, 

229,  n.  12 
private     survey,     no     part    of    official 
records,  232,  n.  17 
not  basis  for  patent,  232,  n.  17 
reestablishing  lines,  229,  n.  11 
province  of  land  department,  230  and 

n.  13,  14 
public,  225  and  n.  3,  3a 
how  divided,  226  and  n.  6 
land,  226  and  n.  3,  3a 
survey  office,  223,  n.  1 
published  notice,  237  and  n.  31 
questions  of  fact  as  to  boundaries  and 

lines,  231  and  n.  16 
resurvey,     can     not     affect     rights    of 
own»'rs,  230,  n.  12 
can  not  be  made  if  land  sold  with 

regards  to  previous,  229,  n.  12 
defined,   225,   n.  3 
does  not  affect  patentee's  rights,  229. 

n.  12 
of  public  lands,  225,  n.  3,  3a;  229, 

n.  12 
protection   of  bona   fide  rights,   229, 
'  n.  12 
reestablishment  of  lines,  229,  n.  11 
segregation,  basis  for  disposal,  246  and 
n.  46 
defined,  245  and  n.  43,  44 
denial  of,  247,  n.  47 
determination  of  necessity  for,  246, 

n.  46 
disposition,  245,  n.  45 
no    expense    to   claimants,    247    and 

n.  48 
official,  may  be,  245  and  n.  45 
separates  mineral  from  agricultural 
or  railroad  land,  245  and  n.  44 
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when  necessary,  246  and  n.  46 
when  ordered,  247  and  n.  47,  48 
similarity     between     laws     of     United 
States    and    those    of    Spain    and 
Mexico,  227,  n.  7 
Spanish  and  Mexican  law  of,  227,  n.  7 
state  law,  underground,  249,  n.  51 
statutory   expenditure,   applicant   must 
see  to  filing  certificate  of,  256  and 
n.  64 
character  of,  257  and  n.  66 
dredge   upon   placer   claim  sufficient, 

257,  n.  66 
filing  of  certificate  before  entry,  256 

and  n.  65 
instances  of  sufficiency,  257,  n,  66 
instances  of  insufficiency,  257,  n.  66 
may  be  upon  or  underneath  surface, 

257,  n.  66 
may  consist  of  assessment  work,  257, 

n.  66 
must  be  for  benefit  of  claim,  257  and 

n.  66 
proof  of,   255   and   n.   64;   257   and 

n.  66 
time  for  filing  certificate  of,  255,  n.  64 
usually  shown  on  plat,  255  and  n.  64 
subdivision    of    forty    acres    into    ten 

acre  tracts,  226,  n.  4 
subdivisions   not   perfect   squares,   226, 

n.  6 
subsequent    can    not    change    locus    of 
corner  once  established,  229,  n.  12 
supervisor  of,  223,  n.  1 
surface,  prior  to,  248  and  n.  49 
surveyor,   basis   of  report  of,  228  and 
n.  8 
duties  of,  227  and  n.  7 
report  not  conclusive,  228  and  n.  8 
surveyor's  failure  to  properly  segregate 
mineral     from    agricultural    land, 
227,  n.  7 
notations,  227  and  n.  7 
report  basis  of  character  of  surveyed 

land,  228  and  n.  8 
report     governs     return     of    district 
cadastral  engineer,  228  and  n,  8 
surveyor  general's  oflBce  abolished,  223 

and  n.  1 
ten  acre  tract  location,  226,  n.  6 
tie,  necessity  for,  236  and  n.  27  to  30 
necessity   for   reference   to,   237   and 
n.  31 ;  238  and  n.  32 
townships,  contain  irregular  areas,  226, 
n.  6 
lots,  226,  n.  6 

not  perfect  squares,  226,  n.  6 
tracts    contain    more    or  ^  less    than 
forty  acres,  226,  n.  6 
two  classes  of,  225  and  n.  3,  3a 
underground,  249  and  n.  51 

invasion  of  private  property,  249  and 
n.  51 


Montana  rule,  249,  n.  51 
order  for,  250  and  n.  52 
scope  of  order  for,  250  and  n.  52 
title,  226,  n.  6 

under  state  laws,  248  and  n.  49,  50 ; 
249  and  n.  51;  250  and  n.  52 
field  notes  and  certificate  of  surveyor 
part   of   location   notice,   248   and 
n.  50 
order  for  underground,  250  and  n.  52 
prior  to  official,  248  and  n.  49 
United    States,   may   correct,   229   and 
n.  12 
mineral  surveyor,  253  and  n.  57  to 
61 
unused  or  excess  deposits  returned,  252, 

n.  56 
when    ordered,     denial    of    segregated, 
247,  n.  47 
simplification  of  record,  247,  n.  48 

Suspension  of  Annual   Work 

filing   notice  of  intention   not  resump- 
tion of  labor,  474,  n.  12 
selection    of    claims    over    maximum 

allowed  essential,  474,  n.  15 
synopsis  of  acts,  474,  n,  15 

Tailings  Claim 

adverse  right  precluded,  222,  n.  86 

deposition  of  tailings,  221  and  n.  83 ; 
222  and  n.  84,  86;  632  and  n.  25 
to  31;  649  and  n.  10,  11 

liability  for  overflow  does  not  depend 
upon  negligence,  222,  n.  85;  632 
and  n.  25  to  31 ;  649  and  n.  10,  11 

may  be  located  as  a  placer  claim,  221 
and  n.  83 

must  not  overflow  other  property,  222, 
n.  85 

Taxation 

See  Public  Domain 

Taylor  Grazing  Act 
See  Public  Domain 

Tenancy  in  Common 

See  Adverse  Claims,  Annual  Expendi- 
ture, Mining  Partnerships 
abandonment,  1153,  n.  3;  1163  and  n. 

47,  48 
does  not  vest  interest  in   his  coten- 

ants,  1163  and  n.  46,  48 
by     one     cotenant    does     not    work 

destruction   of   entire   claim,   1163 

and  n.  48 
can  be  no,  as  long  as  one  cotenant 

holds  possession,  1152,  n.  3 
cotenant   can   not   assert   title   after 

his,  1163  and  n.  47 
estoppel  of  cotenant  after,  1163  and 

n.  47 
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accounting,  1161  and  n.  42,  43,  44 
action  for,  1162  and  n.  45 
barred,   1161   and   n.   44;    1162   and 

n.  45 
cotenants    allowances    in    suit    for, 

1162  and  n.  45 
may    be    compelled    by    majority    or 

minority,  1161,  n.  42 
various   rules  for  determining  what 

cotennnt  must  pay,  1161,  n.  42 
actions,    by    one   cotenant   against   his 

cotenants,    1152   and   n.   6;    1161, 

n.  42 
by    one    cotenant    judgment    subor- 
dinate to  rights  of  all,  1152,  n.  5 
cotenant    can    recover    entire    claim, 

1152  and  n.  5 
cotenants  may  sue  jointly  or  several- 
ly to  recover  possession,  1152,  n.  3 
for  accounting,  1162  and  n.  45 
in  ejectment,  1152,  n.  5 
joint  or  several,  1152,  n.  5 
mining  partners  may  sue  each  other, 

1161,  n.  42 
neither      cotenant      can      maintain, 

against  the  other,  1159,  n.  37 
one  cotenant  liable  to  another,  1159, 

n.  87 
partition,  1161,  n.  44 
quieting  title,  1152,  n.  5 
rents  and  profits,  1161,  n.  44 
adverse   possession,    by    cotenant,    1155 

and  n.  19 ;  1157,  n.  30 
cotenant    may    lose    by    actual,     of 

other  cotenants,  1155  and  n.  19 
elements  of,  1155,  n.  19 
proof  of,  1155,  n.  19 
advertised  out,  1159,  n.  40;  1163  and 

n.  48 
becomes  property  of  other  cotenants, 

UQS  and  n.  48 
burden  of  proof,  1159,  n.  40 
failure  of  cotenant  to   make  contri- 
bution, 1159  and  n.  40;  1163  and 

n.  48 
failure  to  record  notice  not  fatal  in 

Arizona,  502,  n.  114 
strict  compliance  essential.   1159,  n. 

40 
amended  location  embracing  additional 

ground  by  cotenant,  1163,  n.  47 
arbitration,  1168  and  n.  56 
nHseKsraent  work,  1158  and  n.  18 

deed  to  cotenant  may  require  him  to 

do  all,  1171,  n.  64 
establishment  of  trust,  1154,  n.  11 
fraudulent  nonperformance,  1154,  n. 

11 
fraudulent  relocation,  1154,  n.  11 
muKf  be  entire,  1163,  n.  46 
one  cotenant  can   not  Have  HIh  part 

only,  1163,  n.  46 


to  sections) 

payment  of,  by  court  order,  1159,  n. 

37 
trust  relationship,  1154,  n.  11 
colocators  are  cotenants,  1152,  n.  1 
commercial  partnerships,  1153,  n.  7 
common    title,   cotenant  can   not   ques- 
tion, 1156  and  n.  29 
compensation,  1172  and  u.  69 
consent,    one    cotenant    can    not    bind 

others  without  their,  1159,  n.  37 
contracts  between  cotenants,  1170,  n.  59 
eontractural   relations,   not   implied   in, 

1158,  n.  37 
contribution,   by   order   of  court,   1159, 

n.  37 
failing  to  make,  1159  and  n.  40 
interest   of   defaulting,    1163   and   n. 

46,  47,  48 
loss  of  right  to,  1159,  n.  37 
none    for    unsuccessful    prospecting, 

1159  and  n.  39 
none    from    nonparticipating    coten- 
ants, 1159  and  n.  37,  39 
obtaining  title,  refusal  to  make,  1137, 

n.  30 
strict  compliance  with  statute,  1159, 

n.  40 
to  purchase  price,  1157,  n.  20 
work  done  at  a  profit,   1159  i.nd   n. 

39 
conveyance    of    segregated    portion    of 

placer  claim,  1171,  n.  64 
corporations,    shareholders    in    are    not 

cotenants,  1153  and  n.  9 
stockholder    in,    not    cotenant,    1153 

and  n.  9 
cotenancy,  how  it  arises,  1152  and  n.  1 
laches  may  terminate,,  1154  and  n.  16 
cotenant,  acting  in  bad  faith,  1154  and 

n.  11  to  14 ;  1159,  n.  30 
acts  must  amount  to  a  disseizin,  re 

pudiation   or   denial   of   his   coten- 

ant's  rights,  1155,  n.  19 
acts  presumed  for  benefit  of  all,  1152, 

n.  2 ;  1155,  n.  19 
adversary  proceedings,  1155,  n.  19 
adverse  possession   by,   1155,   n.   15; 

19,  20 
are  co-owners,  1153  and  n.  7 
can  not  assert  title  to  senior  location 

against  cotenant's  junior  location, 

1154,  n.  14 
can  not  bind  others,  1159,  n.  37 
contracts  between,  1179,  n.  59 
destruction    of    location    notice    by, 

1152,  n.  2 
divesUt'uo  of  title,  1156  and  n.  IS  to 

23 
may  claim  in  severalty,  1155,  n.  19 
must  elect  to  participate  In  purchase 

within  a  reasonable  time.  11.').".  n. 

20 
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not    entitled    to    compensation,    1172 

and  n.  69 
liability  limited,  1153  and  n.  8 
locators  of  mining  claim  are,   1152, 

n.  1 
may  contract  with  each  other,  1170, 

n.  60 
mutual  trust  and  confidence,  1154,  n. 

11 
no     implied     contractual     relations, 

1159,  n.  37 
out  of  possession,  1152,  n.  2 
owners  in  severalty,  1153,  n.  7 
possession  of  one,  possession  of  all, 

1152,  n.  2 
purchase   of   outstanding   title,    1152 

and  n.  4 ;  1155,  n.  20 
remedy  of  excluded,  1156  and  n.  24 

to  28 
statute  of  limitations  may  terminate, 

1154  and  n.  17 
termination  of  relationship,  1154  and 

n.  16,  17 
trust   between,   terminated,    1154,   n. 

16,  17 
trusteeship  question  for  courts,  1154 

and  n.  15 
unity  of  possession.  1152  and  n.  3 
who  are,  1152  and  n.  1 
who  are  not,  1153,  n.  7,  8,  9 
court's    jurisdiction    in    partition    suit, 

1159,  n.  37 
damages,  various  rules  for  determining, 

1161,  n.  42 
defined,  1152  and  n.  1 
different  estates  in,  1152,  n.   1 ;   1153, 

n.  7 
dissolution  of,  1152,  n,  1 
elaborate     presentation     of    principles, 

1152,  n.  3 
exists   in    real    and    personal   property, 

1152,  n.  1 
exploitation    of    other    property,    1158 

and  n.  33,  34 
fiduciary  relationships,  1154  and  n.  10 

to  17 ;  1170,  n.  60 
forfeiture,  effect  of,  1163,  n.  48 

strict  compliance  with  statute,  1159, 
n.   40 
fraudulent  relocations,  1154,  n.  11,  12 
hostility,  cotenant  not  permitted  to  act 
in,  1154,  n.  11 ;  1155,  n.  14 
rule  relaxed,  1154,  n.  11 
inchoate  title,  1153  and  n.  8 
injunction,  issues  in  proper  case,  1158 
and  n.  36 
not  subject  to,  1158  and  n.  32 
will  not  issue  against  cotenants,  401 
and  n.  84 
joint  adventure,  not  terminated,  1154, 
n.   14 
working  claim,  1153,  n.  7 


joint  estate  inures  to  benefit  of  all,  1152 

and  n.  4 
lapse  of  time  not  dissolve,  1152,  n.  1 
lease,  by  one  cotenant,  1171  and  n.  61 
lessee     excluded     by     other     cotenants, 

1170,  n.  62 
license  by  single  cotenant,  1171  and  n. 

62,  63 
leases  and  conveyances,  1171  and  n. 

61  to  68 
location    notice,    destruction    of,    1152, 

n.  1 
losses  and  debts,  1160  and  n.  41 

working    cotenant    alone    responsible 

for,  1160  and  n.  41 
mineral,    extraction    of,    general    rule, 

1159,  n.  39 
mineral   lease,   when   cotenancv    exists, 

1152,  n.  1 
mining    claim,    destruction    of   location 

notice,  1152,  n.  1 
fraudulent  relocation,  1154,  n.  11 
junior  locator's  limitations,  1154,  n. 

14 
no    trust    and    confidence    instance, 

1152,  n.  2 

omission  of  names  in  new  location 
notice.  1152,  n.  2 

purchaser  must  Uvse  common  pru- 
dence, 1170,  n.  60 

recovery  of  possession,  1152  and  n.  5 

unpatented,  divestiture  of  title,  1155 
and  n.  18  to  22 
mining  partners,  cotenants  are  and  are 
not,  1153,  n.  7 

cotenants  not  necessarily,  1153,  and 
n.  7 

defined,  1153  and  n.  7 
mining  partnerships  distinguished  from, 

1153,  n.  7 

oil  and  gas  leases,  commercial  partner- 
ships, 1153,  n.  7 

joint  ownership  in,  1152,  n.  1 

may    be    real    or   personal    property, 
1152,  n.  1 
oral  partition,  when  valid,  1166  and  n. 

54 
oral  transfer  before  location  perfected, 

1171  and  n.  64 
ouster,  acts  necessarv,  1152,  n.  2 ;  1155, 
n.  19,  20 

actual  notice  of  need  not  be  given  by 
cotenant,  1155,  n.  19 

cotenant  entering  under  deed  to 
whole,  1155,  n.  20 

cotenant  not  liable  for  use  and  occu- 
pation unless  actual  or  construc- 
tive, of  other  cotenants,  1155,  n. 
20 

cotenant's  acts  may  be  equivalent  to, 
1155,  n.  19,  20 ;  1157,  n.  29 

damages,  1155,  n.  20 

defined,  1152,  n.  2 ;  1155,  n.  19 


1004 


INDEX 


(References  are  to  sections) 


Tenancy  in  Common — Continued 
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elemental  idea  is  dispossession,  115'). 
n.  20 

exception  to  rule,  1152,  n.  2 

may  recover  damages  for,  1155,  n.  19 

notice  of,  1155,  n.  19 ;  1155,  n.  20 
outstanding  title,  cotenant  can  not  ac- 
quire  solely    for   his   own    benefit, 
1155,  n.  29 

cotenant  may  acquire,   1154,   n.   14 ; 
1157,  n.  29 

patent  is  not,  1154,  n.  11 
ownership  in  severalty,  1153,  n.  7 
partition,     between     copartners,     joint 
tenants,    or    tenants    in    common, 
1159  and  n.  37 ;  1165  and  n.  52 

by  parol,  1166  and  n.  54 

contribution  ordered  by  court,  1159, 
n.  37 

contribution  ordered  in,  1159,  n.  37 

divers  opinions,  1165,  n.  53 

mining  property  not  usually  suscep- 
tible to,  1165,  n.  51,  53 

mining  right  not  capable  of,  1167  and 
n.  55 

of  placer  claim,  1165,  n.  53 

parol,  1166  and  n.  54 

sale  of  property,  1165  and  n.  51,  53 

suit,  court's  jurisdiction,  1159,  n.  37 

when  contribution  may  not  be  order- 
ed. 1159,  n.  37 
patent,    exclusion    from,    1156    and    n. 
24  to  28 ;  1163,  n.  47 

not  outstanding  title,  1154,  n.  11 
personal  property,  exists  in,  1158,  n.  1 
possession,  adverse  by  cotenant,   1152, 
n.  2 ;  1155,  n.  19 ;  1157,  n.  30a 

cotenant  out  of,  1152  and  n.  2 

cotenant    out    of,    entitled    to    share, 
1159,  n.  39 

cotenant's,    for    benefit   of   all,    1152 
and  n.  3 

general  rule,  1159,  n.  37 

held  by  unity  of,  1152  and  n.  2 ;  1155, 
n.  19 

of  cotenants  presumed  to  be  hostile, 
1152,  n.  3 

of  one  possession  of  all,  1152,  n.  3 ; 
1155,  n.  19 

recovery  of,  1152  and  n.  5 

tenant   in,   has  burden   to   show   ex- 
pense of  mining,  1159,  n.  39 

under  deed  after  severance,  1153,  n. 
20 

unity  of,  1152  and  n.  2 

presumption    of,    from    relationship, 

1152,  n.  2 

questioning  title,  1157  and  n.  29  to  30a 

ratification,  absence  of,  1159  and  n.  37 

real   property   includes  mining  claims, 

1165,  n.  51 


receivers,  appointment  of,  1169,   n.  57 
receivership    between    cotenants,    1169 

and  n.  57 
rights  of  cotenant,  371  and  n.  93  to  98 
relocation,  after  default  by  all,  cotenant 
may,    for    own    benefit,    1164    and 
n.  50 
by  cotenant,  1164  and  n.  50 
by    part    owner    after    abandonment, 

1164  and  n.  49 
cotenant's    inures    to    benefit    of    co- 
tenants,  1154,  n.  11;  1164  and  n. 
49 
facts   sufficient   to   sustain,    1164,    n. 

49,  50 
instance  of  ownership  by,  1164  and 

n.  49 
trust  arising  under,  1164,  n.  49 
remedies,  cotenant's,  1156  and  n.  24  to 
28 ;  1170,  n.  59,  62 
excluded  cotenant,  1156  and  n.  24  to 

28 
excluded    cotenant    may    adverse    or 
protest,  1156  and  n.  26 
rent,    cotenant    liable    for,    only    from 

third  party,  1161,  n.  42 
rents  and  profits,  cotenant  can  recover 

mining  claim,  1152  and  n.  4 
respective  ownerships,  1153,  n.  7 
right  to  work  mine,  1158  and  n.  31  to 

36 
sale,  between  cotenants,  1170,  n.  60 
concealment   of   mineral  value,   1170 

and  n.  60 
contract  between  cotenants  to  make, 

1170,  n.  59 

no  right  of  severance  of  mineral  and 
nonmineral  ground,  1170  and  n.  58 
purchaser  must  exercise  common  pru- 
dence, 1170,  n.  60 
transfers   by   cotenant,   1170  and   n. 
58,  59 ;  1171  and  n.  64  to  68 

secretly    working    the    joint    property, 
1162  and  n.  45 

segregated  placer,  1171,  n.  64 

severance  of  surface  rights  from  min- 
eral rights,  1153,  n.  7 ;  1155,  n.  20 

statute  of  limitations,  cotenant  must  do 
some  act  showing  intention  to  hold 
adversely,  1155,  n.  19 
runs    in    favor    of    cotenant,    when, 
1155,  n.  19 

stockholder's  status  in,  1153  and  n.  9 

taxes,    cotenant's    duty    to    pay,    1157, 
n.  29 

timber,    cotenant   has   riicht   to   cut   or 
use,   1171,  n.  67 

title,  conveyance  of  segregated  portion, 

1171,  n.  64 

cotenant  can  not  sell  by  metes  and 
bounds  nor  sever  surface  and  min- 
eral rights,  1170  and  n.  65 
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cotenant  divested  of,  1154  and  n.  19, 

20;  1155,  n.  18  to  23;  1159,  n.  40 
cotenant  may  retain  to,  land  bought 

at  judicial  sale  or  sale  under  trust 

deed,   1157,   n.   29 
cotenant's    conveyance    may    or   may 

not  be  tainted  by  fraud,  1170  and 

n.  59,  60 
cotenant's     purchase     at     tax     sale 

fraudulent  and  void,  1157,  n.  29 
cotenant's  purchase  of  adverse,  1152; 

1154.  n.  11 ;  1157 
of  cotenant,  1155  and  n.  18  to  28 
patent  in  one  cotenant's  name  is  not 

hostile,  1154,  n.  11 
purchase  of  hostile,  1152  and  n.  4 
restrictions  upon  cotenant,  1171  and 

n.  66,   67,  68 
surreptitiously  acquired,  1154,  n,  11 
trespass  created  by  cotenant's  license, 

1171  and  n.  63 
trespasser  liable  for  full  value  of  min- 
erals extracted,  1159,  n.  39 
trust   agreement   to   relocate,   1154,   n. 

11 
barred  by  limitati(m  or  laches,  ll.'o 

and  n.  25 
between   cotenants  terminated.  1154, 

n.  16,  17 
cotenants  stand  in  mutual,  and  con- 
fidence, 1154,  n.  11 
cotenant's  terminated,  1154,  n.  16,  17 
must   be   enforced   within   reasonable 

time,  1155  and  n.  22 
mutual,  1152,  n.  1 
rijrhts  of  third  parties,  1155  and  n, 

25 
trustee,  cotenant  can  not  be  held  as,  by 

land  department,  1154,  and  n.  14 
cotenant  for  associates,  1154  and  n. 

11,    14 
cotenant    obtaining    patent    in    own 

name  is,  1154,  n.  11 
cotenant    taking    lease    in    his    own 

name,  1154,  n.  11 
cotenant's  duty  as,  1161,  n.  43 
courts   must  determine,   1154,   n.   14 
lessee  as,  1154,  n.  13 
locator  as,  1152,  n.  2 
patentee  as,  1154,  n.  11;   1156  and 

n.  27 
relocator  as,  1154,  n.  11 
working  cotenant  as,  1161  and  n.  43 
unity   of  possession,   11.52  and   n.   2 
use  and  occupation,  1155,  n.  20 
waste   in    timber  cases,   1171,   n.  67 
not  chargeable  to  cotenant,  1158  and 

n.  32 
working    claim,    alone,    cotenant    must 

account  to  nonparticipating  coten- 
ants. 1161.  n.  42 
alone,    cotenant    sustains    all    losses, 

1160 
as  joint  adventure,  1153,  n.  7 


burden    of    showing    amount    of    ex- 
pense, 1159,  n.  39 
by  trespasser,  1159,  n.  37 
contract  between  cotenants,  1170,  n. 

59 
cotenant,  does  so  with  eyes  open  to 

consequences,  1161,  n.  42 

duty  to  notify  other  cotenants  of 
his,  1161  and  n.  42 

has  right  to,  1158,  n.  31,  32,  36 

may  authorize  stranger  to  dig  ore, 
but  licensee  is  trespasser  to 
other  cotenants,  1171 

not  charged  with  waste,  1158  and 
n.  32 

not  subject  to  injunction,  1158  and 
n.  32 

out  of  possession  entitled  to  his 
share,  1159,  n.  37,  39 

secretly,  1162  and  n.  45 

should  not  prevent  his  cotenants 
from,   1158,  n.  31 

without  consent  may,  1158,  n.  31 
cotenant's,  election  for,  1161,  n.  43 

restrictions  in,  1158  and  n.  36 
decision  of  majority  owning  interests 

is  controlling,  1161,  n.  42 
deducting   expense,   1159,   n.   37 
expenses,  1159  and  n.  37,  40;  1160 

and  n.  41 
general  rule,  1159,  n.  39 
Idaho  statute,  1162,  n.  44 
in  bad  faith,  1159,  n.  39 
injunction   restraining,   1158   and   n. 

36 
issuance  of  injunction,  1158  and  n. 

32 
majority    may,    against   objection    of 

minority,  1158,  n.  31 
no   right   to   contribution,   1159   and 

n.  37 
nonparticipating  cotenants,  1159  and 

n.  37 
recoupment,  1159,  n.  37 
when  done  at  a  loss,  1159  and  n,  39 ; 

1160  and  n.  41 
when  done  at  a  profit,  1159  and  n. 

37,  39;  1161,  n.  42 

Texas 

locatable  mineral  in,  116,  n.  250 
mineral  laws,  116  and  n.  250 

Theoretic  Apex 

See  Vein,  Lode  and  Ledge 

Tide   Lands,  78,  191 

Timber  and  Stone  Act,  57 

Title 

abandonment,  1  subd.  II,  429,  453,  737, 
1000 
and  forfeiture  distinguished,  429 
absence  of  discovery,   600 
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abstract  of,   1079 

action  for  prior  trespass  or  waste  can 

not  be  maintained  by  a  grantee  or 

a  subsequent  locator,  391 
actual  knowledge  of  location,  690,  748 
actual  possession,   evidence  of,  1100 
can  not  be  disturbed  by  stranger,  731 

and  n.  62 
advantages      and      disadvantages      of 

patent,  949 
adverse  claims,  444,  453,  454,  457,  815 
adverse  possession,  331,  332,  567,  598, 

733,   763,   885,   1115,   1116,    1120, 

1146 
adverse  suits,  346,  347,  348,  358,  360, 

361,  362,  387,  454,  1080 
advertising  out,  498  and  n.  102         • 
affidavits,  495,  1078 

of  labor,  1  subd.  XII ;  495,  753 
age  of  locator,  778 
agent  as  locator,  778,  779 
agricultural  patent,  919,  928,  929 
Alaskan,  115,  193,  194,  449,  479,  497, 

554 
alien  as  locator,  1  subd.  XII ;  347,  376, 

776 
alien  corporation,  568 
amended   location,   56,   693,   699,    700, 

703,  711,  715a,  721,  735,  737,  738, 

739 
record,   711 
annual  and  patent  expenditure,  480 
annual     expenditure,     1     subd.     XIII, 

XIV ;  389,  472,  474,  486,  487,  488, 

495,  650,  1088a 
annulment  and  vacation  of  patent,  336, 

377,  381,  526,  927,   929,  941 
apex  of  blind  lode,  674 
arbitration,  408 
association  placer  claims,  487,  722,  724, 

731 
attack  upon  patent,  929,  938 
attorney  in  fact,  778,  779 
belief  sufficient   to  give,   to  locator,   1 

subd.  XCVIII;  95.  598,  599,  600, 

794 
bona  fide  purchaser,  381,  565,  778 
bonds  in  options,  1053a 
bonus.  2  subd.  I;  976 
boundaries,    521,    530,    531,    535,    536, 

759,  763 
broad  lode,  154,  155,  156 
California,  enabling  act,  78,  545 
county  leases,  872,  878a 
mining  act.  Appendix  A.  p.  <r." 
ore  buyers  act.  Appendix  A,  p  '>•»'.> 
securities  net,  573,  574 
state  leases,  574,  876,  877,  878 
cancellation  of  patent,  926 

by'  court,  289 
challenge  by  United  States  to,  1  subd. 

LXXX;  2  subd.  LXXXIII ;  1051, 

1118 


character  of  deposits  govern  manner  of 

location,  715a 
citizen's,  1  subd.  XXX 
claim  jumping,   1  subd.  XXXII 
claims  against  United  States,  779 
color   of,    1   subd.   CXXIV ;    709,   731, 

1100,  1108a 
collateral  attack,  96,  99,  108,  372,  374, 

375,  471,  615,  926 
community  property,  589,  1130,  1131 
concealed  fraud,   106,  337,  381,   402 
conditional  sales,  567a 
conditions   as   to   possession,   731,   732, 

733 
conformity,   305,   308,   309,    535 
constructive,  notice  of,  694,  708a 

trust,  341 
contests,  56,  282,  283,  285,  801 
contiguity  not  destroyed,  1074 
contribution,  1159 
conveyance  will  not  sustain  action  for 

prior  trespass,  391 
co-owner,  as  lessor,  1171 

as  licensor,  887 

as  relocator,  498,  509 

as   trustee,  509,   1154 

working  mine,  1158,  1159 
co-owners,   371,   498,   738,   1154,   1159, 
1171 

patent  proceedings,  510 
corporations,  531,  585,  773 
county   recorder,  714 
courts  control  of,  after  patent,  929 
damages  without  negligence,  649,  1021 
deeds,  950 

default  notice  sufficient,  997 
delayed  patent,  467 
difference    between    mining    and    other 

laws,  77 
diligence,  966 

dip  and  downward  course,  1  subd.  LI  1 1 
discovery,  56,  581,  706,  758 
discovery  shaft,  602,  603,  759 
ditches  and  canals,  93 
divestiture  of,  96,  99,  498,  502,  1113, 

1155 
dower,  432,  579,  947,  1130,  1131 
dummy  locators,  724,  775 
duty  of  mineral  claimant,  96,  758 
easements.   88,  626,   626a.   627a 

acquired  by  deed,  627a 
effect  of  entry,  1088,  1088a 

of  excluding  conflicting  area,  685 

of  filing  adverse  claim,  442,  452 

of  fixing  time,  495,  766 

of  irrevocable  license,  883,  885 

of  judgment,  362 

of  liens,  335 

of  lode  patent  upon  placer  claim,  797 

of  mining  lease,  830 

of  partition,  406 

of  patent,  684,  790,  914,  915,  929, 
930.  IISI 
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of  patent  proceedings  on  annual  ex- 
penditure, 663 
of  possessory,  334 
of  record.  707,  713 
of  townsite  patent,  50,  919 
of  valid  location,  530 
ejectment  sufficient,  811,  n.  18 
omplovpos   of   government,    1    subd.    C, 

779 
end  lines,  807 

entry.  1  subd.  LVII :  1063.  1085.  lOSSji 
1101 
cancellation  of,  1093 
in  bad  faith,  1101 

of  prospector  upon  reserved  deposits, 
847 
equitable,  408a,  '467,  929,  942 
equivalent  to  location,   733 
erroneous  description  in  patents,  946 
escrows,  1057,  1058,  1060 
essential  acts  of  location,  616 
estoppel.  420,  422,  735 
experts,  1  subd.  LXI ;  591 
extralateral  right,  limitations,  673,  674 

to  secondary  vein,  144 
eye   witness  to   marking  not   required, 

758 
federal  employees,  779 

statutes  of  limitation,  326,  381 
water  power  act,  87 
fee  simple,  1  subd.  CX,  730 
fiduciary   relationships,   498,   749,   772, 

778,  779,  904,  1154 
flooding  of  mines,  649 
foreign  corporations,  574a 
forfeiture,  428,  650,  652,  658,  987,  1177 
formal     location     is     only     constriu-tive  j 
notice,  539  and  n.  48  ' 

fraud,  96,  381,  403a,  586,  778  ! 

fraudulent  locations,  756,  772a 

patent,  34 
good  faith,  59,  69,  184a,  190,  238,  390, ' 
486,  487.  593,  731,  752,  771a,  772, 
772a;  809,  n.  8 ;  811,  n.  18;  819, 
n.  35;  1101,  1108a 
group,  claims,  486,  1074 

development,  486,  488,  489,  491, 
patent,  918 
grubstake  contracts,  1  subd.  CXXVII, 

907,   1133 
heirs,  57,  481,  1111,  1140 
homesteads,  56,  846,  848 
husband  and  wife.  432,  584,  586,  589, 

985,  997,  1130,  1132 
injunction,  387,  403 
insufficient  acts  of  location,  767,  1118 
insurance  of,  Ilia 
intervener's,  347,  651,  715a,  724 
intralimital     and     extralateral     rights, 

674,  681 
joint    adventure,    902,    904,    905,    906, 

976 
joint  tenancy,  1172,  1172b 


judicial  notice,  303,  388a 

judgment,  347,  355,  360,  362,  368,  382, 

385,  386,  410 
judgment  roll,  367 
jurisdiction     of     Board     of     Equitable 

Adjudication,  265 
jurisdiction    of   courts,   319,   341,   347, 
340.  378,  410.  480,  488,  669,  891. 
901 
jurisdiction  of  land  department,  31,  32, 
58.    96.   102.   230,    231.   261.    262, 
263.  268,  285,  320,  341,  362,  368, 
452.  468.  480.  940,  941,  1051.  1088, 
1088a,  1091,  1093.  1095,  1113 
known  lode  or  vein.  227,  792,  798,  825 
labor  and  improvements,  472.  484,  1065 
Jachea.  342,  385,  386,  498,  778 
land  dep.nrtment  records  not  conclusive 

of,  715 
law  of  possession,  363.  384.  1112 
leasing    act.    1    subd.    LXXXIII,    210, 

214,   316.   859.  1048 
leeal  proceedings  after  patent,  288 
liens,  1  subd.  CVT.  411,  822.  825,  1059 
local    rules,    regulations    and    customs, 

299,  300,  305,  389 
locntion,  and  patent.  1  subd.  LXXXVI 
and  record.  1  subd.  LXXXVII 
notices,  618,  691,  693.  694,  703,  715a 
on  apex,  674,  784 
survey,  248,  260 

within  federal  water  power  act,  87 
within  railroad  grants,  110.  110a 
within  withdrawn  lands,  1051,  1113 
without  discovery,  614,  711 
locators,  531,  717,  758,  773,  845,  1048 
lode,  claims,  591 

location  will  not  support  placer  loca- 
tion and  vice  versa,  715a 
patent,  915 

within  placer  claim,  792,  798 
loss  of,  432,  452,  476,  604,  810 
machinerv  upon  leased  or  licensed  land, 

644,  "645,  646,  858,  885 
mandamus    and    injunction,    296,    387, 

1020,  1113 
marking  boundaries  indispensable,  759, 

763,  765 
married  woman,  589,  773,  947,   1130, 

1131 
meander  lines,  258,  259 
mill  site  patent,  815,  914 
mill  sites,  420,  807,  814,  815,  819,  820, 

1073 
mineral  right,  1  subd,  CI 
miner.il  surveyor,  286 
miners',  liens,  825 
rights,  316,  545 
rules,  303,  308,  492,  759,   r65 
mining,  1  subd.  CXV 
leases,  830,  831,  954 
partnerships,  891.  901 
minors  as  locators,  778 
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mortgages,  950,  953a 
national  forests,  316 

parks,  26 
navigable  rivers,  78,  79,  195 
negligence,  79,  221,  222,  300,  647,  649, 

1021,  1023 
neither  party  having,  358 
no  averment  of,  necessary  in  cases  of 

trespass,  390 
no  default  in  assessment  work,  650 
no  failure  of,  478,  650,  655,  690,  706, 

752 
no  mining  right  initiated  by  trespass, 

734  and  n.  73 
no  privity  of,  747,  1065 
no  revival  of,  757 
none  exists,  102,  448 
nonmineral  patent,  928 
nonsuit,  347,  361 
not  perfect  record,  1079 
notice  of  possession  is,  1107 
occupation,  1  subd.  CXXIII,  CXXIV, 

518,  545 
oil  and  gas  leases,  2  subd.  XV,  2  subd. 

XXIIa,   830,   954,   955,   983,   995, 

1000,  1007,  1009 
oil  discoveries,  594,  599 

personal  property,  2  subd.  XVI 
shale  lands,  1047,  1048,  1051 
optionee  can  not  waive  adverse  claim, 

453 
options,  831,  1053 
overlapping    locations,    523,    740,    741, 

744,  1142 
partners  as  locators,  778 
part  performance,  1134 
patent,  conclusive  of,  96,  99,  226,  375, 

558,  618,  648,  929,  930,  944,  1096, 

1114 
not  conclusive  of,  99,  347,  929,  930, 

932,  934,  935,  936,  937,  942,  946 
perfect  defense,  107 
proceedings,    96,    1063,    1064,    1065, 

1069,     1073,     1079,     1081,     1088, 

1088a,  1090 

by  co-owner,  510 
proof  of  discovery,  939 
patentee  as  trustee,  374 
patents,   88,  226,  478,  674,  681,  848, 

914 
pedis  po»»etgio,  1  subd.  CXXXV,  639, 

1105 
perfected  location,  730 
pipe  lines,  89.  90.  91,  1040 
placer  locations.  67,  180,  277,  521,  524, 

525.  534.  606,  691.  721.  722,  724, 

729.  739.  798,  806 
will   not  support  lode   location   and 

vice  versa,  715a 
placer  patent,  378,  790,  792,  795,  796, 

805,  806.  890,  918.  936.  1174 


plat   and   field    notes,    1    subd.    CXXV, 

227,  943 
pleadings,  1  subd.  CXXV,  56,  300,  392, 

731,  733,  758,  1100,  1101 
possession,  as  evidence  of  title,  388,  390 
sufficient  to  maintain  trespass  when 
coupled  with  some  interest  in  the 
land,  391  and  n.  41 
sufficient   to   maintain   trespass,   391 
possessory  actions,  342 
possible  loss  of,  477 
potential  possession  of  oil  and  gas,  987 
prescriptive,  1115,  1116 
presumptions,  5a,  683,  715a,  716,  1051 
prima  facie  trespass,  393,  681 
principal's,  778 
priority  of,  47,  528,  ^,  614,  623,  742, 

782,  929,  933,  1114 
proof  of,  388 
protest,  1  subd.  XCVIII,  462,  463,  464, 

466,  815,  1091 
public  nuisance,  79 

quiet,  actions,  51,  346,  382,  387,  389, 
408a.  419,  670,  684 
Title,  Quieting — Complaint — 
Appendix  B,  Form  43 
railroad  patents,  105,  1114 
receivers,  413,  1169 
reclamation  act,  88 

record,  constructive  notice  of,  707,  708 
in  land  department,  713,  715 
imperfect,  655,  706,  1079 
not,  706,  707,  708 
register's  certificate,  921 
relocation,  316,  428,  498,  519,  650,  65t, 
745,    750,    751,    756,    778,    1063, 
1064,  1067,  1069 
by  co-owner,  498,  737 
by  delinquent  owner,  513 
by  partner,  778 
fraudulently  made,  756,  772a 
of  patented  claims,  948 
void,  745,  755 
rescission,  1129a 
reservations  in  patent,  940 
residence  of  locator,  778 
restricted  patent,  318,  846,  920 
resumption  of  labor,  1  subd.  LXXXIII, 
512,  513,  515,  516,  517,  520,  542, 
614,  652,  653,  654,  658,  812,  820, 
1113 
right,  of  cotenants.  371.  661.  737,  887, 
1003,  1004,  1108,  1154.  1158,  1159 
of  possession,  731,  732,  757,  758,  788 
to  patent  established,  478,  1119 
rights  of  way  over  public  lands,  93 
royalty,  1  subd.  XXV,  901,  970 
sale.  55,  a3,  370,  431,  573,  619.  620, 
819.  896.  1031,  1134,  1159,  1170. 
1171 
of  oil  and  gas  to  be  produced,  1031a 
salting,  1  subd.  CLX,  1125 
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scrip,  1  subd.  CLXIV 
second  patent,  260,  924 
segregation  survey,   102,  245,  247 
selection    of    incontiguous    tracts,    348, 

358 
separate  mining  claim,  722 
severance,    of    improvements    and    ma- 
chinery, 643,   644,   645,   646,   751, 
838,  886 
of   mineral    and   agricultural    rights, 
14,  212,  213,  317,  583,  1122,  1150, 
1151a 
of  mineral  and  surface  rights,  1143 
of  surface  and  subsurface,  1122 
shifting  boundaries,  527,  528 
side  lines,  674 
space  of  intersection,  680 
specific  performance,  414,  415,  418 
state,  legislation  as  to  patents,  944 
mineral  lands,  95,  96,  872 
statutes  of  limitation,  381,  772a 
statute  of  limitations,  545,  772a,  770 
stay  of  proceedings,  412,  452 
stranger  may  not  attack  patent,  375 
subsequent  discovery,   does   not   affect, 
282 
sufficient,  172,  594 
subsequent    location    will    not    sustain 
action  for  prior  trespass  or  waste, 
391 
subsurface,  680,  789,  880,  1122a,  1141, 

1151a 
sulphur  lands,  220a,  865,  870 
supplemental  state  legislation,  306 
surface,  1  subd.  XCV,  846,  848,  1122a, 
1142,  1145,  1146,  1151 
support,  1144,  1149 
surveys,  1  subd.  CXXC,  226,  227,  231, 

245,  247,  286 
suspended  corporations,  574 
suspension    of    assessment    work,    474, 

1051 
tacking  possession,  1121 
tailings  claim,  79,  221,  222,  649 
Taylor  grazing  act,  112a 
taxation,  18,  1142a,  1146,  1148 
tax  deeds,  17,  431,  581,  584,  590,  828, 

937,  950,  1057 
technical  defects  unavailable  to  defeat, 

748 
tenancv   in   common,  1152,  1162,  1171 
tenure  of,  1  subd.  CX,  790 
test  how  mineral  deposit  should  be  lo- 
cated, 715 
timber  cutting,  65 
timber  rights,  65,  67 
time    as    essence,    416,    417,   665,    831, 

1053 
townsites,  45 
trespass,'  1   subd. .  CLXXXI,  206,  390, 

391,  649,  681.  791,  1099 
trust  de«d,  828 


tunnels,  1  subd.  CXCI,  437,  486,  488, 

608,  725,  726,  728,  729a,  935 
unnavigable  river,  198,  199,  217 
unpatented   mining   claims   not   subject 

to  state  statute  of  limitations,  545 
unrestricted  homestead  patent,  846 
validation  of  oil  locations,  208 
valid  claims  existing  before  withdrawal, 

216,  848 
validity  of  locations  made  prior  to  act 

of  1866,  305a 
vein,  lode  and  ledge,  137,  138,  798,  805 
vested    right   of,   1   subd.   CX,   CXCV, 

CXCVII;   84,   96,   97,   261,   305a, 

332,  370,  528,  530,  730,  737,  738, 

833,  885,  915,  919,  919a,  1110 
void  patent,  99,  925 
waiver,  96,  453,  998,  1063,  1129a,  1177 
water,  containing  copper  in  solution,  11 
containing  minerals,  877,  878 
power  purposes,  87 
way  of  necessity,  626a,  680 
width  of  lode  within  placer  claim,  798 
withdrawals,   14,  88,  650 
withdrawn   areas,   1   subd.   C,   88,  315, 

520 
deposits,  210 
without  discovery,  731 
working  claim,   1   subd.   CCII,   CCIII, 

343,    390,   834,    1109,    1158,    1159, 

1163 

Title  Bonds 

See  Options 

Title  Insurance 

f>€e  Mining  Terms  and  Phrases 

Town   Sites,  44 

Trespass 

-See  Boundaries,  Eminent  Domain, 
Flooding  of  Mines,  Intralimital 
and  Extralateral  Rights,  Loca- 
tions, Lode  Claims,  Lode  Within 
Placer  Claims,  Oil  and  Gas  Lands, 
Mining  Terms  and  Phrases, 
Placers,  Possessory  Actions,  Sur- 
face Rights,  Tailing  Claims 

by  lode  claimant  upon  placer  claim, 
805  and  n.  22 

by  owner  of  tailings  claim,  79  and  n. 
126 ;  222  and  n.  84,  85 ;  649  and  n. 
11 

character  defined,  390  and  n.  35  to  38 

compensated  for  by  damages,  632  and 
n  29 ;  649  and  n.  10, 11 

damages,  390,  n.  40;  1021  and  n.  104, 
105 

difficulty  of  determining  value  of  ore 
taken  by  trespasser,  390,  n.  40 

for  every,  law  presumes  at  least  nom- 
inal damages,  393  and  n.  50 
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Trespass — Continued 
innocent     and     wilful 

390,  n.  40 
invjision   of  placer  claim,   390,   n,   58 ; 

791  and  n.  31 ;  805  and  n.  22 
justification   of,   390,    n.    56;    558   and 

n.  119;  681,  n.  41  to  43;  683  and 

n.  46 
naked,  defined,  1  subd.  CLXXXVIII 
no  mining  right  initiated  by,  734  and  n. 

73 
outstanding  title,  390,  n.  40 
possession  sufficient  to  maintain  action 

for,  392  and  n.  44 
presumed  that  trespasser  knows  value 

of  ore  taken,  51 
presumption  of  ownership,  393  and  n. 

43 
prima  facie,  393  and  n.  42 
proper  parties,  393  and  n.  44 
squaring  location,  741  and  n.  106,  107 ; 

1142  and  n.  8 
timber  cutting,  390,  n.  40 
title  of  plaintiff  need  not  be  proved,  390, 

n.  40 
upon  surface  rights,  1142  and  n.  8,  9 

Trespass,     Underground — Answer 
Appendix  B,  Form  37 


(References  are  to  sections) 

Underground    Trespass — Complaint 
Appendix  B,  Form  42 

— Order    for 


Trespass,  Underground- 
Appendix  B,  Form  42 


-Complaint 


Trespass,  Underground — Order  for  Sur- 
vey- 
Appendix  B,  Form  47 


Trespass,     Underground 
Survey 
Appendix  B,  Form  48 


Petition    for 


Trustee 

See  Locators,  Mining  Partnerships, 
Suits  Affecting  Mining  Patents. 
Tenancy  in   Common 

Trustees  for  Cprporatlon,  Deed  for 
Appendix  B,  Form  31 

Tunnel-Site  Location,  Notice  of 
Appendix  B.  Form  54 

Tunnels 

See  Annual  Expenditure,  Locations, 
Mining  Terms  and  Phrases 

Underground  Surveys 
See  Possessory  Actions,  Survey* 

Underground    Trespass — Answer 
Appendix  B,  Form  37 


Underground    Trespasi 
Survey 
Appendix  B,  Form  47 

Underground  Trespass — Petition  for 
Survey 
Appendix  B,  Form  48 

Unnavigable   Rivers 
See  Placers 

United  States 

as  party  to  action,  385a  and  n.  19a  to 

20f ;  386  and  n.  20 
as   trustee   for  mineral   claimant,  385a 

and  n.  19c 
barred  by  laches,  386  and  n.  20 
can  not  deprive  claimant  of  valid  min- 
ing claim,  53   L.   D.  228;   Wilbur 
V.  Krushnic,  280  U.  S.  306;  Ickes 
V,    Virginia-Colorado    Dev.    Corp., 
69  Fed.   (2d)   123,  aff'd  295  U.  S. 
639  ;  1113  and  n.  26,  27 
have  no  more  rights  so  far  as  equitable 
jurisdiction  is  concerned  than  pri- 
vate citizens,  99,  n.  172c 
not  subject  to  laches,  386  and  n.  20 
rule  as  to,  being  party,  385a,  n.  20f 
subject  to  rules  of  evidence,  337,  n.  25 
when   barred  and  not  barred,  386  and 

n.  20 
when   indispensable  party,  336  and  n. 
22,  23,  24;  339,  n.  28;  385a  and 
n.  19d  to  20f 

United   Veins 
See  Vein,  Lode  and  Ledge 

Vacation   and   Annullments   of   Patents 
See  Federal  Statute  of  Limitation,  Suit.s 
Affecting  Mining  Patents 

Valid  existing  mining  claims 
defined,  1  subd.  CXCVIa,  n.  317a 

Value  of  deposits  in   known   lodes,  306 

and  n.  23 

Vein,  Lode  and  Ledge 

See,  also.  Boundaries  ;  Definitions  ;  Dis- 
covery ;  Federal  Mining  Statutes ; 
Federal  Statute  of  Limitations ; 
Intralimital  and  Extralateral 
Rights;  Local  Rules,  Regulations 
and  Customs ;  Lode  Claims ;  Lodes 
Within  Placer  Claims;  Supple- 
mental State  Legislation 

all,  belong  to  surface  location.  150,  n. 
58 

"all  veins"  defined.  150.  n.  58 
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anticlinal,  141  and  n.  35 

and  fissure,   difference  between,  141, 

n.  35 
collection  of  cases,  141,  n.  35 
crest  of,  as  apex,  141  and  n.  35 
definition  of,  141  and  n.  35 
roll,  apex  of,  141  and  n.  35 
apex,  absence  of,  169,  n.  98 

any  portion  sufllcient  to  support  lo- 
cation, 172  and  n.  106,  109 
defined,   141  and  n.  35;   168  and  n. 
94  to  97;  170  and  n.  99  to  102; 
171  and  n.  103 
determination  of.  167,  n.  92 
discovery  of  by  shaft,  170,  n.  102 
discovery  of  top  or,  172  and  n.  104, 

105,  106 
discussion  of  rights  under  bisected  or 

divided,  154,  n.  65 
divided,  154,  n.  65 
erroneous  location  upon,  169,  n.  98 
existing,  presumption  of  dip  outside 

of  side  lines,  171,  n.  103 
found    by    following    dip    upward    to 

highest  point,  168,  n.  96 
inference    of   dip    beyond    side   lines, 

172,  n.  105 
law  assumes  existence,  169,  n.  98 
location  of  subsurface,  170,  n.  102 
location  without,  169,  n.  98 
may    not    be    accurately    determined 

except  by  excavation,  167,  n.  92 
middle  of  vein,  167,  n.  92 
of  anticlinal,  141  and  n.  35 
of  blanket,  145  and  n.  45  to  49 ;  167. 

n.  92 
of  blanket,  situation,  145  and  n.  46 
of  blind,  150.and  n.  57 
of  secondary,'  144  and  n.  42,  43,  44 
of    subsurface,    disclosed    by    shafts, 

171,  n.  102 
of  surface  and  subsurface,  168,  n.  97 
on    surface    determines    extralateral 

right,  169,  n.  98 
or  top  defined,  141   and  n.  35;  168 
and  n.  94  to  97 ;  170  and  n.  99  to 
102 
right  in  broad,  154  and  n.  65 
subsurface.  168,  n.  97 
sufficient  discovery,  172  and  n.  104 
swell  in,  should  not  be  mistaken  for 

true,  168,  n.  97 
synonymous  with  terminal  edge,  141 

and  n.  35 
theoretic,  defined.  171  and  n.  103 
true,  apex  or  middle  of,  167    n.  92 
approved  definition  of,  135  and  n.  17 
assay  and  analysis  may  prove  bounda- 
ries, 134  and  n.  16 
barren   contact   between    walls   is   not, 

142  and  n.  40 
blanket,    and    horizontal,    synonymous 
terms,  145  and  n.  45 


defined,  145  and  n.  45  to  49;  162,  n. 

84 
has  no  distinct  apex,  145  and  n.  45, 

46 
has  no  "downward  course,"   145,  n. 

49 
has  no  extralateral  right,  145  and  n. 

49 
how  regarded,  145  and  n.  46;  162,  n. 

84 
limited  rights,  145  and  n.  48 
location  rights,  145  and  n.  48 
should  be  located  as  lode  claim,  145 

and  n.  49 
what  regarded  as  apex,  145  and  n.  46 
blind,  defined,  150  and  n.  56,  57;  167, 
n.  92 
belong  to  surface  location,  150  and  n. 

58 
does  not  crop  ui)on  surface,  150  and 

n.   56 
tunnel  claimant's  right  to,  151  and  n. 
59 
boundaries,  may  be  determined  by  assay 
and  analysis,  134  and  n.  16 
not  ascertained,  134  and  n.  16 ;  181 

and  n.  117 
not  essential  to,  181  and  n.  117 
broad  or  zone.  153  and  n.  64 
apex  rights  in,  154  and  n.  65 
comparison  of  cases,  156.  n.  68 
defined,  127  and  n.  9 ;  155  and  n.  66 
differentiation  of  cases,  155.  n.  66 
discussed,  154,  n.  65,  66.  68 
incidents  of  ownership,  154  and  n.  65, 

66,  68 
indivisibility  of  broad.  154  and  n.  65 
what  constitutes,  155  and  n.  66 
what  does  not  constitute,  156  and  n. 
66  to  70 
can  not  be  without  shape  or  form ;  it 
must  have  length,  width  and  depth, 
129  and  n.  11 
can  not  exist  without  valuable  ore,  125, 

n.  6 
character,  of  cases  involving,  121  and 
n.  1 
of  deposits  relating  to,  129,  n.  10 
of  minerals  within,  discussed,  120,  n. 
10 
characteristics  of,  321  and  n.  1,  123,  n. 
4 ;  129,  n.  10 .  134.  n.  13,  16 ;  137 
and  n.  19;  181,  n.  125 
characteristics  of,  in  different  localities. 

134,  n.  13 
claimants  of  different  mineral  deposits, 

121  and  n.  1 
common  use  of  terms.  124  and  n.  5 
construction  of  acts  of  congress,  133,  n. 

15 ;  134,  n.  16 
contact,  142  and  n.  35  to  40 

continuity  broken,  142  and  n.  37 
defined. 142  and  n.  36 
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Vein,  Lode  and  Ledge — Continued 
(rontact — continued 

defined     by     supreme    court    of    the 

United  'States,  142,  n.  36 
definition  by  Mr.  Shamel,  142,  n.  36 
definition,  142  and  n.  36 
determination  of,  as,  142  and  n.  38 
may  exist  without,  142,  n.  38 
must  carry  mineral,  142  and  n.  40 
continuity  of,  138,  n.  22 

not  broken  by  intervening  rock,  138. 

u.  22 ;  142,  n.  37 
controlling   characteristics  of,  134  and 

n.  16 
Cornish  term,  128  and  u.  0 
country  rock,  defined,  162  and  n.  84 

no  part  of,  181,  n.  119 
course  downward  or  downward  course, 

170  and  n.  113 
course   or   strike,    defined,    173    and   n. 

107,  108,  109 ;  174  and  n.  110,  111 
discussed,  173,  n.  107 
following,  174  and  n.  110,  111 
indicated   by    outcroppings,    173    and 

n.  108 
inference  as  to  continuity,  173,  n.  109 
may  change,  with  depth,  173,  n,  109 
must    not    be    confounded    with    dip. 

173,  n.  107 
no  extralateral  rights  on,  173  and  n. 

109 
not  always  straight  line  of  uniform 

dip,  thickness,  or  richness,  129  and 

n.  12 
of,  practical   rule   to  determine,   173 

and  n.  108 
subsurface   vein  disclosed  by   shafts, 

172,  n.  102 
crevice,   is   term   sometimes  applied   to 

mineral  bearing,  138,  n.  21 
seam  or   ridge  of  stained   rock   may 

not  constitute,  138  and  n.  21 
cross   or   intersecting,    in    mineral    pat- 
ents, 147,  n.  52 
definition,  an  approved,  135  and  n.  17 
by    courts    apply    to    particular    dis- 
tricts. 121  and   n.   1 ;   131   and   n. 

13 ;  133,  n.  15 ;  134  and  n.  16 
collection  of,  131,  n.  13 
difficult  to  give,  131.  n.  13 
Eureka  Case,  155  and  n.  66 
of  miner's,  125  and  n.  6 
no  arbitrary,  134  and  n.  16 
no  conflict,   132  and  n.   14 
none  in  mining  act,  122  and  n.  2; 

133  and  n.  15 

general  rule,  131  and  n.  13 
not  scientific,  126  tnd  n.  7 
scientific,  137,  n.  19 
various  courts  have  given   different, 

121  and  n.  1 ;  130 ;  133,  n.  15 ;  134 

and  n.  16;  166,  n.  90;  181  and  n. 

117 


vary  according  to  facts,  121  and  n. 
1 ;  134  and  n.  16 
deposits   relating   to,   129,   n.   10;   186, 

n.  2 
description  of  miners',  125  and  n.  6 
difference  of,  in  different  localities,  131. 

n.  13 
dip,  actual  course,  173,  n.  109 

and    downward    course,    discussed,    1 

suhd.  I.III 
defined,    1    subd.    LIU ;    176    and   n. 

113;  177  and  n.  114 
different  to  same,  177  and  n.  114 
following.  180  and  n.  116 
measuring,   example,   178,  n.   14 
measuring,  178,  n.  114 
synonymous   with    extralateral    rifjht. 
179  and  n.  115 
discoverv,   patent   not   conclusive,   155, 

n.  65 
disseminated,  formation,  181,  n,  117 
downward   course,   1   subd.   LIU ;    175 

and  n.  112 
downward    course    and    course    down- 
ward. 176  and  n.  113 
dykes  defined,  164  and  n.  86 
easement  or  servitude,  179  and  n.  115 
elements  of,  138  and  n.  20  to  25 

definition,  137  and  n.  20 
essential   quality   of,   138,   n.  22 
establishment  of,  131,  n.  13 
existence  of,  proof,  185  and  n,  132  to  IS' 
existence  of,  question  of  fact,  185  and 

n.  135 
extralateral     right,     defined,     1     subd. 
LIU,  172  and  n.  105;  177  and  n. 
114;  179  and  n.  115 
determined   bv   outcroppings,   173,   n. 

109 
none    in    prior    patented    nonmineral 

ground,  172  and  n.  106 
none   possessed   by   outcrop,    170,    n. 

100 
none    to    trans\erse    secondary,    144 

and  n.  42 
termed  following  dip,  179  and  n.  115 
to  anticlinal,  141  and  n.  35 
to  secondary,  143,  n.  41 ;  144  and  n. 
42,  43,  44 
fissure,  140  and  n.  26  to  34;  156  and 
n.  68 
anticlinal,  difference  between,  141,  n. 

35 
boundaries  constitute  a,  140  and  n. 

30 
defined,  140  and  n.  27;  155,  n.  66 
depends  upon  characteristics  of  dis- 
trict or  country,  140  and  n.  31 
is  a  longitudinal  opening  with  a  for- 
eign substance. in  it,  140  and  n.  27 
may  have  spurs  or  angles,  140,  n.  27 
unconnected  orebodies,  140  and  n.  34  ; 
142  and  n.  87 
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what  constitutes,   140  and  n.  28  to 

31 ;  142  and  n.  37 ;  156,  n.  68 
within  zone,  140  and  n.  32 ;  156,  n. 
68 
following  course  or  strike,  173,  n.  109 ; 

174  and  n.  110,  111 
following  dip,  180  and  n.  116 
formation  and,  distinguishing  features, 

134  and  n.  16 
formation    and    particular    characteris- 
tics, 121  and  n.   1 
general  rule  as  to  definitions,  131  and 

n.  18 
genetic  principle  not  basis,  134,  n.  16 
geologist's  definition,  123,  n.  4 

not  similar  to  statutory,  134,  n.  16 
tilted  beds  of  limestone  or  sedimen- 
tary strata,  134,  n.   16 
gossan    defined,    165,    n.    87 
gravel  deposits,  136  and  n.  18 
hanging  wall  and  foot  wall  defined,  181 

and  n.  119 
highest  point  defined,  169  and  n.  98 
horizontal,    has    no    course    downward, 
145,  n.  49 
has  "top"  but  no  apex,  145,  n.  49 
location  is  valid,  145,  n,  49 
synonymous   with    blanket,    145   and 
n.  45 
horse  defined,   163  and  n.  85 
identity    of,    and    outcrop ;    pursuit    of 

vein,  166  and  n.  90 
impregnations  as  a  deposit,  183  and  n. 

128 
incidental    or    secondary    vein    defined, 

143  and  n.  41 
indications,  184  and  n.  129,  130,  131 
of  present  or  prospective  value,  184 
and  n.   131 
indivisability  of  broad  or  zone,  154  and 

n.  65 
in  place,  defined,  158  and  n.  72  to  78; 
159  and  n.  79 ;  160  and  n.  80 
discussed,  158,  n.  73 
instances  of  different  mineral  deposits, 

123,  n.  2 ;  131,  n.  13 
interchangeable  terms,  122  and  n.  2,  3 
intersecting,  147  and  n.  52 
in   patents,    147,    n.   52 
may  become  one,  147  and  n.  52 
prior  locator's  rights,  147  and  n.  52 
quieting    title    to,    below    point    of 

union,  149,  n.  55 
upon  strike  or  dip,  147  and  n.  52 
judicial   definitions,   130;    133,   n.   15; 

134  and  n.  16 
known,  152  and  n.  60  to  63 

adverse  claimant  may  locate,  within 
placer  after  patent  if  not  included 
therein,  152,  n.  63 
defined,  152  and  n.  60,  63 
distinguished  from  located,  152  and 
n.  61.  62 


location  of,  152,  n.  63 

mineral    value    questioned,    152    and 

n.  63 
must  be  clearly  ascertained  and  de- 
fined  and    be  more   valuable   than 
for  placer  mining,  152,  n.  60 
must  exist  at  time  patent  is  applied 

for,  152  and  n.  63 
not  presumed  to  exist,  152,  n.  63 
not  presumed  to  extend  within  placer 

claim,  152,  n.  63 
question   for  jury   or  court,   152,   n. 

60,  63 
subsequent   development,   152,   n.   60 
what  constitutes,  152,  n.  63 
what  does  not  constitute,  152,  n.  60 
law   will   not  distinguish    between   dif- 
ferent   kinds    and    classes    of    ore, 
125,  n.  6 
ledge  matter,  defined,  157  and  n.  71,  72 
of  itself  may   not  warrant  location, 
157  and  n.  72 
lime  beds,  as,  155  and  n.  66 
is,  144,  n.  44 
is  not,  156  and  n.  69 
located,  is  not  "known  vein,"  152  and 

n.  61,  62 
location  of,  123,  n.  2 ;  129,  n.  10 ;  134 
and  n.  16;  152,  n.  58;  167  and  n. 
93;   184   and   n.   131 
metallic  and  nonmetalliferous  depos- 
its in  rock  in  place,  129,  n.  10 
not   invalid   because   not   along,   167 
and  n.  93 
locator's  rights  defined,  150,  n.  58 
lode  nearly  synonymous  with,  128,  n.  9 
may  contain  more  than  one  vein,  127 

and  n,  8 
not   detached   masses   above   surface, 
167,  n.  92 
many  characteristics  of,  137  and  n.  19 
meaning  of  terms  in   mining  act,   122 

and  n.  3 
measuring  dip,  178 

metalliferous   rock   not  in   fissure   may 
require  recognition  as,  140  and  n. 
33 
miner   disregards    form,    situation    and 

extent  of,  123,  n.  4 
mineral,  bearing,  defined,  134  and  n.  16 
land  defined,  165,  n.  87 
metallic  and  nonmetalliferous  in  rock 
in  place,  129,  n.  10 
mineral  deposits,  instances,  123,  n.  2 ; 

131,  n.  13 
miners',   125  and  n.  6 
defined,  123  and  n.  6 
distinction  between,  126  and  n.  7 
use  of  terms,  123  and  n.  4 
miners  used  terms  before  geologists  de- 
fined them,  123  and  n.  4 
mining  act  construed,  134,  n.  16 
mining    districts,    characteristics,    133, 
n.  15 
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Vein,  Lode  and  Ledge — Continued 
must  be  capable  of  measurement,  occu- 
py defined  space  and  be  capable  of 
identification,  129  and  n.  11 
need  not  be  a  straight  line  of  uniform 
dip,  thickness  or  richness,  129  and 
n.  12;  167,  n.  92 
no  arbitrary  definition,  134  and  n.  16 
no  conflict  in   decisions  though  not  of 
crenoral  application,  132  and  n.  14; 
134  an  n.  15 
nonmineral  land,  prior  patent  prevents 
exercise  of  extralateral   right,   172 
and  n.  106 
not  always  upon  surface,  167,  n.  92 
not  an  imaginary  line  without  dimen- 
sions, 129  and  n.  11 
not  intent  of  law  to  make  distinctions 
based    upon    the  genetic   principle, 
134,  n.  16 
not  in  place  defined,  161  and  n.  81,  82 
not  straight  lines,   167,  n.  92 
not  without  shape.  129,  n.  11 
ore,  at   considerable  interA'als  in  small 
quantities  is,  140  and  n.  30 
deposit  is  single,  146  and  n.  50 
deposits,     terms     "lode"     extensively 
used   in  classification  of,   153   and 
n.   64 
form   in  which  it  appears  of  no  im- 
portance,  125,   n.  6 
law  will  not  distincruish  between  dif- 
ferent  kinds   and   classes   of,   125, 
n.  6 
may  occur  as  tilted  bed  of  limestone, 

134,  n.  16 
may  occur  in  blanket  formation,  167. 

n.  92 
must  be  more  than  trace,  125,  n.  6 
not  necessarily  of  economical   value 

for  treatment,  125,  n.  6 
not,  139  and  n.  26 

or  mineral  within  well-defined  bound- 
aries, 140  and  n.  .30 
proof  of  existence  of,  185  and  n.  132 

to  135 
unconnected  with  fissure,  140  and  n 

84 
vein  can  not  exist  without  valuable, 

125,  n.  6;  142  and  ji.  40 
within  space  of  intersection,  148  and 

n.  54 
within  space  of  intersection  defined, 
148  and  n.  54 
orelxMly  covers  entire  area  of  location 

of  blanket.  145  and  n.  47 
other,  defined,  159  and  n.  79 
other  rock  in  place  defined,  159  and  n. 

79 
outcrop     possessing     no     extralateral 

right,  170,  n.  100 
outcroppings,  composition,  165,  n.  87 
crossing  end  line,  inference,  178,  n. 
109 


crossing  end  line  determine  extralat- 
eral right,  173,  n.  109 
cut  by  side  line,   173,   n.  109 
defined,  138  and  n.  21;   165  and  n. 

87,  88,  89 
do  not  constitute  a  mine,  184  and  n. 

129 
identity   with,  166  and  n.  90 
may    indicate    mineral,    165,    n.    87; 

184  and  n.  130 
not  conclusive  of  mineral,  165,  n.  87 
indicate  course  or  strike  of,  173  and 

n.  108 
not  essential,  167  and  n.  90  to  93 
synonymous    with    "top"    or    "apex," 
165  and  n.  89 
owner  of  broad,  rights  of,  153  and  n. 

64  ;  154  and  n.  65 
patent  not  conclusive  as  to  date  of  dis- 
covery, 155,  n,  65 
peculiarities  of,  138  and  n.  24,  25 
proof  of  existence,  185  and  n.  131  to 

135 
rock  in  place,  defined,  158  and  n.  74  to 
78 
instance,  135,  n.  18 
metallic  and  nonmetalliferous  depos- 
its within,  129,  n.  10 
rock,   whether  breociated  or  bedded   is 
not,  unless  mineralized,  139,  n.  26 
sand-rock     or     sedimentary     sandstone 
formation    carrying    mineral    must 
be  located  as,  136,  n.  18 
scientific  definition   of,   137,  n.   19 
secondary,  discussed,   143,  n.  41 ;   144, 
n.    44 
is  the  one  not  located,  143  and  n.  41 
secondary    or    incidental,    defined,    143 
and  n.  41 
end    and    side    lines    determined    by 

course  of  primary,  143,  n.  41 
extralateral    right,    143,   n.    41;    144 

and  n.  42,  43,  44;  150,  n.  58 
extralateral  rights  discussed,  144,  n. 

44 
separate  from  discovery,  143,  n.  41 
silver     ore,     ounces     measurement     of 

value,  125,  n.  6 
single,  defined,  146  and  n.  50,  51 
space  of  intersection,  defined,  148  and 
n.  53,  54 
limits  of,  148  and  n.  53 
orebody  within  defined,  148  and  n.  54 
rights  of  senior  locator,  148,  n.  53 
senior  locator  not  trespasser,  148,  n. 
53 
statutory  meaning,  129  and  n.  10,  11, 

12 
surface  rights,  independent  of  width  of, 
147,  n.  52 
exclusive  right  to  possession  of,  160, 

n.  58 
width  of,  immaterial,  147,  n.  52 
synonymous  terms,  124  and  n.  5 
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terminal  edge  theory,  collection  of  cases, 

141,  n.  35 
terms,  apply  to  all  mineralized  matter 
within  zone  or  belt,  122  and  n.  2 
used   interchangeably   in  mining  act, 

122  and  n.  3 
used  synonymously,  124  and  n.  5 
theoretic  apex  defined,  171  and  n,  103 
tilted  bed  of  limestone  locatable  as.  134, 

n.  16 
tilted  beds  of  limestone  not,  according 

to  geologists,  134,  n.  16 
top  or  apex  defined,  168  and  n.  94  to 

97;  170  and  n.  99  to  102 
trace  insufficient,  125,  n.  6 
tunnel  claimant's  rights,  151  and  n.  59 
typical  fissure  or  contact,  and,  142  and 

n.  39 
united,  discussed,  148.  n.  52;  149  and 

n.  53,  55 
value  of  silver  ore  recognized  bv  ounces, 

125.  n.  6 
various  definitions  of,  133  and  n.  15 
vein,  beneath  surface,  167  and  n.  92 
formation  enclosing  it,  134,  n.  16 
location  not  invalid  if  not  along.  167 

and  n.  93 
matter  defined.  157.  n.  72 
not  in  place  defined.  161  and  n.  81 
or  lode,  defined,  158.  n.  73;  166.  n. 
90 

in  place  d«^ned,  123,  n.  4;  160  and 
n.  80 
presumed    to    continue    in    one    direc- 
tion, 173.  n.  9 
within  lode.  127  and  n.  9 
vug  defined.  182  and  n.  127 
wall,  defined.  181  and  n.  117,  119 
may    be   barren   or   mineralized,    181 
and  n.  118 
walls,  both  need  not  be  disclosed,  181 
and  n.  124 
defined  boundaries  of,  181  and  n.  125 
importance  to  miner.  181  and  n.  126 
majority   of,   have,   of  same   kind   of 

rock.  142,  n.  36 
need  not  be  well  defined,  138  and  n. 

23 
not   existing   continuous   orebody   de 

termines  width,  181  and  n.  125 
of.   134  and  n.  16;   138  and  n.  23; 

181  and  n.  117  to  126 
of  vein  may  be  similar  or  dissimilar 
in  substance,  181  and  n.  120,  122, 
123 
what    constitutes,    broad    or   zone,    155 
and  n.  66 
within    different    sections   of   mining 
law,  121  and  n.  1 
what  does  not  affect  character,  138  and 

n.  25 
what  does   not  constitute,   138,   n.   22 ; 
139  and  n.  26 


what  is  not,  152,  n.  60,  63 
where  there  is  value  form  is  of  no  im- 
portance, 125,  n.  6 
within  the  meaning  of  the  mining  act, 

129  and  n.  10 
zone,  defined,  142  and  n.  39 

in  Eureka  Case  defined,  135,  n.  17 
or  belt,  minerals  within,   123,  n.  4 ; 

140  and  n.  32;  156  and  n.  70 
true  fissure  within,  156  and  n.  68 

Vein  or  Lode  in  Place 
See  Vein,  I^ode  and  Ledge 

Void  and  Voidable  Locations 

abandonment,    fraudulent,    750    and    n. 

122 
abandoned  property,  what  notice  of  lo- 
cation must  state,  759,  n.  152 
actual   knowledge   of  relocator  of  sub- 
sisting  location,   691,    n.   11;    748 

and  n.  124 
agricultural   lands  after  submission   of 

final  proof,  609  and  n.  75 
Alaska,  without  power  of  attorney,  778, 

n.  19 
appropriated    or    reserved    deposits,    17 

and  n.  7,  8,  9 
bad  faith,  772a  and  n.  184a;  1101.  n.  6 
beach  claims.  191  and  n.  22 
l^eds  of  navigable  rivers,  78  and  n.  123 ; 

79  and  n.  126 ;  195  and  n.  78 
below  high  tide,  78  and  n.  121 
below  line   of   ordinary   high    tide.    192 

and  n.  24 
borates,  113  and  n.  226 
borax  and  sodium  lands,  except  in  San 

Bernardino      County,      California, 

218  and  n.  80 
boundaries,  without,  521  and  n.  1 ;  616 

and    n.    85;    690   and    n.    11;    763 

and  n.  159;  764  and  n.  163;  765 

and  n.  168 
breach  of  trust,  749  and  n.  126  to  132; 

772  and  n.  184 
carbonates.  113  and  n.  226 
carnotite  within  petroleum  withdrawal, 

1  subd.  XXVIII 
chlorides,  113  and  n.  226 
coal,  102.  n.  183 ;  113  and  n.  226,  228 
color  of  title   (without),  1101,  n.  6 
cotenants    (conditional),    1154    and    n, 

11,  12 
dip  of  vein  or  lode,  605,  n.  55 
discovery,   loss   of   by    segregation,   004 

and  n.  43 
loss    of,    by    patent    to   another,    604 

and  n.  43 
loss  of  shaft  or  cut,  604  and  n.  48 
loss  of  titular,   not  necessarily,  604 

and  n.  49 
notice  posted  without,  610  and  n.  84 
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Void  and  Voidable  Locations — Cent, 
discovery — continued 

upon  appropriated  territory,  759,   n. 

149;  767  and  n.  173 
without    (conditional),    591    and    n. 

2,  3,  4,  5 ;  614  and  n.  81 ;  616  and 

n.  63;  731  and  n.  66;  732  and  n. 

66;   760  and  n.   156;   767  and   n. 

174;  769  and  n.  179;  770  and  n. 

181 

posting  notice  without,  767  and  n. 
174 
dummy  locations,  724  and  n.  37;  775 

and  n.  8 
exceeding  maximum  size   (conditional), 

719  and  n.  17,  18,  19;  723  and  n. 

33  to  36 
excess,    fraudulent   or   misleading,    719 

and  n.  17,  18 
ground,  719  and  n.  20;  723  and  n. 

36 ;  755  and  n.  139 

within,  discarded,  604  and  n.  50 
excessive   (conditional),  719  and  n.  16 
failure  to  comply  with  local  law   (con- 
ditional), 309  and  n.  21,  22 
federal  water  power  act   (conditional), 

87  and  n.  145,  146 
federal    withdrawals,    112   and   n.   223, 

224,  225 ;  209  and  n.  61  to  64 ;  210 

and  n.  65,  65a 
fiduciaries,  749  and  n.  126  to  132 ;  772 

and  n.  184 
five  acre  tracts,  722,  n.  32 
fraudulent    abandonment,    750    and    n. 

122 
relocation  by  cotenant  (conditional), 

1154  and  n.  11,  12 
good  faith,  lacking,  593  and  n.  11 ;  771a 

and  n.  183a;  1101,  n.  6 
governmental  employee,  779  and  n.  22 
Indian  lands,  while  withdrawn,  20  and 

n.  14,  21,  22 
indications,    594   and   n.   12,    13;    599 

and  n.  26,  27;  802  and  n.  16,  17, 

18 
Irregular   shaped   placer    (conditional), 

721  and  n.  27 
known  lode,  802  and  n.  16,  17,  18 ;  803 

and  n.  19,  20 ;  804  and  n.  21 ;  805 

and  n.  22;  806  and  n.  23 
land  department  employees,  779  and  n, 

22 
leasing  acts,  lands  covered  by,  113  and 

n.  226,  227,  228 ;  859  and  n.  42 
local  law,  nonobservance  (conditional), 

300  and  n.  21,  22 
lode,    as    placer    claim     (conditional), 

715a  and  n.  3a 
or  vein,  upon  dip,  605,  n.  55 
within  placer  (conditional),  791  and 

n.  31 ;  802  and  n.  18 ;  806  and  n. 

22 


long  and  irregular  placer  location  (con- 
ditional), 721  and  n.  27 
loss  of  discovery  (conditional),  604  and 
n.  43 
of  discovery  shaft  or  cut,  604  and  n. 
48 
meandered  lakes,  78  and  n.  122 
military   reservations,  when  subsisting, 

18  and  n.  10,  11,  12 
mill  site    (character  restricted),  46,  n. 
62 ;  729  and  n.  52,  53,  54,  56,  57 ; 
807  and  n.  1,  2,  4,  5 
contiguous  to  end  line  of  lode  claim 

(conditional),  807,  n.  2 
upon    prior   subsisting   lode   location, 

807,  n.  4 
upon  reserved  or  appropriated  terri- 
tory, 807  and  n.  4 
within  railroad  grant    (conditional), 
110a  and  n.  219;  729,  n.  54;  820 
and  n.  36 
within  townsite,  818  and  n,  31 
miner's   rules,   non   observance    (condi- 
tional), 305  and  n,  25 
national  forests    (conditional),  33  and 

n.  41,  43 
national  monuments,  29  and  n.  25 
Death  Valley,  exception,  29,  n.  25 
national  parks,  26  and  n.  22 
navigable  rivers,  beds  of,  195  and  n.  28 
nitrates  of  potassium,  113  and  n.  226 
oil  and  gas  lands,  112  and  n.  223 ;  113 
and  n.  228 ;  859  and  n.  42 
mere  indications,  599  and  n,  26 
shale,  oil  shale  land,  113  and  n.  228 ; 
207  and  n.  58 ;  600  and  n.  26 
over   valid   subsisting   mining   location, 

715  and  n.  2 
petroleum  oil  claims,  208  and  n.  60 ;  210 

and  n.  65 
phosphate  lands,  113  and  n.  226.  228 
pieces  or  bunches  of  quartz  not  in  place, 
or  of  float  rock  or  of  boulders  de- 
tached from  the  earth's  crust,  605 
and  n.  65,  67 
placer,    as    lode    claim     (conditional), 
715a  and  n.  3a 
as  lode  claim    (unconditional),   791, 

n.  31 
consolidating,  739  and  n.  96,  97 
enlarging,  731  and  n.  95 
excessive  size    (conditional),  723,  n. 

33  to  36 
invasion  of,  791  and  n.  31 
to  cover  timber,  67  and  n.  99 
posting  notice,  in  wrong  place,  604  and 
n.  43 
without  discovery   (conditional),  767 
and  n.  174 ;  770  and  n.  181 
power    sites    (conditional),    87    and    n. 

146 
premature,  771  and  n.  182,  183 
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provisional,  771  and  n.  182,  183 
railroad  certified  lands,  110  and  n.  218 
coal  and  iron,  102,  n.  183 
iron,  102,  n.  183 
mill  site,  110a  and  n.  219;  729,  n. 

54 ;  820  and  n.  36 
patented  land,  110  and  n.  218 
patents,    subsequent    to,   110   and   n. 

218 
right  of  way,   102  and  n.   183;   110 

and  n.  217 
reclamation  projects,  88  and  n.  150 
relocations  upon  ground  of  excess,  719 

and  n.  16  to  20 ;  723  and  n.  33  to 

36 ;  755  and  n.  139 
relocator's  actual  knowledge  of  subsist- 
ing location,  691,  n.  11;  748  and 

n.  124 
reserved  areas,  17  and  n.  7,  8,  9 ;  87 

and  n.  145,  146;  112  and  n.  223, 

224,  225 ;  209  and  n.  61  to  64 ;  210 

and  n.  65,  65a 
seashore,  196  and  n.  30,  31,  32 
shoestring     (conditional),    821    and    n. 

27,  28 
school  land   grants    (conditional),   101 

and  n.  180 
silicates,  X13  and  n.  226 
sodium  and  borax  lands,  except  in  San 

Bernardino      County,      California, 

218,  n.  80 
speculative,  770  and  n.  181 
state  lands,  below  high  tide,  78  and  n. 

121,  123,  124 ;  192  and  n.  24 ;  878 

and  n.  50 
(California),  minerals  in  stream  or 

lake,  878  and  n.  55 
coal,   oil,   oil   shales,   phosphates,   so- 
dium and   other   mineral   deposits, 

774  and  u.  50 
navigable  rivers,  78  and  n.  123;  79 

and  n.  126  ;  195  and  n.  28 
state  laws,  nonobservance  of,  688  and 

n.  5,  6,  7;  689  and  n.  8,  9,  10; 

703  and  n.  48 
stealth,  756  and  n.  140 
subsequent  to  withdrawal,  112  and  n. 

223;  113  and  n.  228;  207  and  n. 

58 ;  209  and  n.  92 ;  214  and  n.  69 ; 

218  and  n.  89 
sulphates,  113  and  n.  226 
timber  and  stone  (conditional),  57  and 

n.  82,  83,  84 
townsites  (conditional),  45  and  n.  60, 

61 ;  612  and  n.  79 
trespass,  71  and  n.  106 ;  72  and  n.  108, 

109 ;  300  and  n.  10 ;  731  and  n.  60 

to  65 ;  734  and  n.  73 ;  741  and  n. 

107;  747  and  n.  122;  748  and  n. 

124 
upon    actual    possession    of    another, 

731  and  n.  65 ;  734  and  n.  73 


upon    valid   and   subsisting  claim,   731 

and  n.  62,  63  to  66;  741  and  n. 

105 ;  745  and  n.  117,  118, 119 ;  74.7, 

n.  12 ;  758,  n.  145 
valid  and  subsisting  claim,  715  and  n. 

42 ;  731  and  n.  62  to  65 ;  741  and 

n.  105 ;  756  and  n.  141 
vein  or  lode,  upon  dip,  605,  n.  55 
withdrawals,  112  and  n.  223,  224,  225 ; 

209  and  n.  61  to  64 ;  210  and  n. 

65,  65a 
without  boundaries,  616  and  n.  83 
without  discovery,  591  and  n.  4 ;  614 

and  n.  81 ;  616  and  n.  83,  88 
without  power  of  atttorney  in  Alaska, 

778 

Void  Deeds 

tax  deed  for  land  of  unpatented  mining 

claim,  584  and  n.  16a 
to  mineral  surveyor,  584  and  n.  16 
to  officer  clerk,  or  employee  of  general 

land  office,  584  and  n.  16 

Void    Patents 

agricultural    patent,    mineral    deposits 

known  to  exist,  919a  and  n.  21a 
annulment  and  vacation,  372  and  n.  2 ; 

381,  n.  17 
discussed,  381,  n.  17,  18 
bona  fide  purchaser  for  value,  100  and 

n.  177,  178,  179 ;  107  and  n.  201  to 

204 ;  380  and  n.  16 
collateral  attack,  373  and  n.  5,  6,  10 
concealed  fraud,  381,  n.  18 
conflict     between     meander     line     and 

boundary  line,  259,  n.  68 
conveys  nothing,  373,  n.  5 
direct  attack,  288,  n.  71 ;  374,  n.  8 
erroneously    issued    under    railroad    or 

wagon  road  grants,  336  and  n.  22 
false    and    deceitful    representation    of 

material  facts,  938,  n.  72 
for  unauthorized  amount  of  land,  373, 

n.  6 
fraudulent,  336,  n.  24 ;  337,  n.  25 ;  338, 

n.  27;  372  and  n.  2;  381,  n.  17, 

18 ;  927  and  n.  45,  46 ;  929,  n.  51 ; 

938,  n.  72 
government  without  title,  373,  n.  6 
inadvertance  and  mistake,  372  and  n.  3 
instances,  288,  n.  71 
issued  in  excess  of  jurisdiction  of  land 

department,  372  and  n.  4 ;  373,  n.  <5 
issued  to  mineral  claimant  subsequent 

to  railroad  grant,  374,  n.  7 
judicial  proceedings,  919,  n.  20 
jurisdiction    of    land    department — in- 
stances, 373  and  n.  5,  6 
misrepresentation,  927,  n.  45 
placer  and,  378  and  n.  14 ;  919,  n.  20 
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Void  Patents — Continued 

previously,  appropriated,  373,  n.  5 
granted,  373,  n.  5 
reserved  from  sale,  373,  n.  6 
withdrawn  lands,  373,  n.  5 

restricted  patent,  920,  n.  22 

second   patent   for  sam6  land,   259,   n. 
68 ;  376,  n.  6 

stock-raising  patent  subsequent  to  min- 
ing patent,  373,  n.  5 

townsite  patent  discussed,  278,  n.  14 

townsite  patent  inoperative,  378,  n.  14 ; 
919  and  no.  20,  21,  22 

two  for  the  same  tract  of  land,  259,  n. 
68;  373,  n.  6 

uuauthorized  issuance,  372  and  n.  4,  5, 
6 ;  940,  n.  74 

unauthorized      reservation     ineffective, 
840,  n.  74 

when,  not  easy  of  solution,  373,  u.  5 

Waiver 

acts  showing,  1173,  n.  2 

(Ipfined,  1173  and  n,  1 

estoppel,  1173,  n.  2 

forfeiture  precluded,  1177  and  n.  7 

instances  of  what  does  not  operate  as, 

369  and  n.  88  to  90 
mineral  claimant's  failure,  1174  and  n. 


of  forfeiture,  1177  and  n.  7 

of  mineral  claimant,  1174  and  n.  3,  4 

of  placer  patentee,  1175  and  n.  5 

of  royalties,  1176  and  n.  6 

presumption  of,  1172,  n.  2 

proof  of,  1173  and  n.  2 

Watchman 

See  Annual  Expenditure 

Water   Rights 

right  to  appcppriate,  81 

rights,  80 

use  of  water,  37,  80,  81,  200.  :il4 

Way  of  Necessity 

See  Easements 

When   Location    Becomes   Effective 
See  Locations 

Wildcat  Territory 

See  Oil  Mining  Terms  and  Phrases 

Workmen's  Compensation  Acts 
See  Mining  Terms  and  Phrases 

Zone 

See  Broad  Lode 


f 


■  THIS  BOOK  IS  DUE  ON  THE  IiAST  DATE 

STAMPED  BEIiOW 


AN  INITIAL  FINE  OP  25  CENTS 

WILL  BE  ASSESSED  FOR  FAILURE  TO  RETURN 
THIS  BOOK  ON  THE  DATE  DUE.  THE  PENALTY 
WILL  INCREASE  TO  50  CENTS  ON  THE  FOURTH 
DAY  AND  TO  $t.OO  ON  THE  SEVENTH  DAY 
OVERDUE. 


nw 


^(£0 


'53 


DEC20RECD 


MAR  2  0  1981 

PHYS  SCI  lJBr!A.^Y 

RECEIVED 

PHYS  SCi  UBRAHX 


LIBBABY,  COIiLiaK  OP  AGRIOULTUBB,  DAVIS 
UNIVIESITY  OF  CALIPOENIA 

Book  Slip-10m-9,'46(A302s4)458 


JUL  2  5  1983 

PHVS  set  LIBRARY 

MAR  3,  20(J7, 


MAR  3  1  2B08 
PSL 


hhysii;al 
SCIENCES 
LIBRARY 


iiii 


LIBRARY 

UKIVERSITY  OF  CAlMCmmfL 

DAVIS 


F^Ps970 


